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BCTYIIUTEJBHOE CJIOBO
(E.I'. Agpanacwvesa)

OTO U3JaHMe, C OJHOW CTOPOHBI, OTKPBHIBAET CEPUI0 TeMaTH4e-
CKUX €XEroJHUKOB, C JPYroil — MpOJOJIKAET TPAJULUH COBMECTHBIX
npoekToB otaena npaBoBeneHus MHMOH PAH u xadenpsr npeanpu-
HHUMaTenbckoro npasa MI'Y umenun M.B. JloMmoHOCOBa, B 4uCie KOTO-
PBIX W3JIaHHBIN B MPOLUIOM rofy cOopHUK «IIpaBo MHTEIIEKTyanbHON
cobcrBeHHOCTHY . TeMaTHKM COOPHHKA M €KETOJHUKA TePEeKINKAIOT-
Csl, O/IHAKO €KEroJAHMK OPHUEHTHPOBAH MPEXJE BCEro Ha HOBEHIINE
TEHJCHLUUU B Pa3BUTHM IpaBa MHTEIJIEKTYalbHOH COOCTBEHHOCTH,
B NIEPBYIO OYEpe/lb CBS3aHHbIE C HOBBIMHM TEXHOJIOTMAMU U LUPPOBOM
3KOHOMMKO.

OCHOBHBIE aCHEKThl B3aUMOJEHCTBUS LHU(PPOBONH 3IKOHOMHUKHU
U TpaBa MHTEJUIEKTYaJbHOM COOCTBEHHOCTH PAacCMaTpUBAIOTCS B pas-
nene 1. Cpenu HUX — MPAaBOBBIE PEXHUMBI ISl MU(POBBIX OOBEKTOB
UHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, IEPCIEKTUBBI CIIOIb30BaHMSI pac-
MIPEJEIIEHHBIX PEECTPOB KAK MCTOYHUKOB MH(OPMALUK O MPHHAIEK-
HOCTU MHTEJUIEKTYaJIbHBIX MIPaB, BOIPOCH CO3/AaHUSA U (QYHKIIMOHUPO-
BaHUS 3JIEKTPOHHBIX OMOIMOTEK U P APYTHUX.

B pasnenax 2 u 3 mpeacraBieHbl MaTepuaibl 10 COBPEMEHHOU
npoOjeMaTHKe OCHOBHBIX MHCTHTYTOB TIpaBa HMHTEIUICKTYaJbHOM
COOCTBEHHOCTH — aBTOPCKOIO IMpaBa M CMEXKHBIX IpaB, MpaBa Mpo-
MBIIIJICHHOW COOCTBEHHOCTH. B HUX HMCCIEqyIOTCsl BOIPOCHI IpUHA-
JISKHOCTU TpaB Ha IPOU3BENEHUS, CO3JaHHbIE CUCTEMAMH HCKYCCT-
BEHHOIO0 HHTEJUIEKTa, OCOOEHHOCTH LM(PPOBBIX MPOU3BEAEHUI /
Ipou3BeeHUH B IM(PpoBOI PopMe; oKa3aHO, KaK HOBbIE TEXHOJOTHH
MOMOTal0T IJIaruaTopaMm M Kak OHM OyayT momoraTh MX pa3oOiayatsb;

' Cm.: TIpaBo nuTemIEKTyanbHOMN coberBenHocTr: C6. Hayq. tp. / PAH. MTHOH.
Llentp. conuain. Hay4.-uHGopM. nceren. Ota. npaBoeneHus; Kadenpa mpexanpuHuMa-
tenbekoro npasa MI'Y um. M.B. JlomoHocoBa; oTB. pea. Adanacsea E.I'. — M., 2017.
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OIPENENSIIOTCS TPAaHUIbl OTBETCTBEHHOCTH MH(OPMAIIMOHHBIX MOCPE-
HUKOB M PAaCCMaTPHUBAIOTCS TEXHOJOTMYECKHE CIIOCOOBI pEIICHUs
po0sieM MPOU3BEACHUNH-CUPOT U KOMMEpLHATIN3alui UHBIX 00BEKTOB
MHTEJUVIEKTYalbHON COOCTBEHHOCTH, BIIMSHHUE HOBBIX TEXHOJIIOTMH Ha
KOJUJIEKTUBHOE yNpaBieHHEe OOBEKTaMH aBTOPCKHX M CMEXHBIX IpasB,
HEKOTOpPbIE MEPCIEKTUBbI PA3BUTHUSI MHCTUTYTOB HOY-Xay M TOBAPHBIX
3HAKOB.

B paznene 4 nokazanbl 0COOEHHOCTH PEXHMOB HHTEIIEKTYallb-
HOM COOCTBEHHOCTH B CaMbIX Pa3HOOOpa3HbIX chepax KU3HHU 00LIeCTBa
(OT MEIULMHBI 1O CTPUT-apTa U BUPTYaJbHON pEasbHOCTH) U BIMSIHUE
HOBBIX TEXHOJIOTUH HAa OTHOLIEHUS B 3TUX c(epax.

B Marepuanax 3aKIIOYUTENBHOTO pas3ziena s COEAUHSIOTCS
npouuioe ¥ Oyayuiee: pedb UAET O TOM, KaK CpPeICTBAa COBPEMEHHOIO
IpaBa MHTEJUIEKTYalbHOH COOCTBEHHOCTH MOTYT IOMOYb B COXpaHe-
HUM KyJbTYPHOT'O HACJEINUs.

BCTYIIUTEJBHOE CJIOBO
(10.C. Xapumonosa)

B npexacraBieHHbI BHUMAHHIO YUTATENsl BBIMYCK €XKErOJHUKA
BKJIIOYEH psJ| CTaTed, TE3UChl KOTOPBIX OOCYXAadUCh Ha KOH(pepeH-
nuu, npoBeneHHo 13 ampenst 2018 r. Ha ropuauveckoMm (akyIbTeTe
MOCKOBCKOro rocyJ1apCTBEHHOr0 yHuBepcuteta umeHu M.B. JlomoHo-
COBa 110 UHUIIMATUBE Kadeapbl NpeIIpUHUMATENBCKOTO IIpaBa Ha TEMY
«VHTenexTyanbHas COOCTBEHHOCTh B YCIOBUSX HU(PPOBOH 3KOHOMHU-
Kn». Jluckyccust Oblia MOCBsIEHa aKTyallbHBIM Ipo0jemMaM IpaBa UH-
TEJIJIEKTYaIbHOM COOCTBEHHOCTH € YYETOM IMPOUCXOASIINX CUCTEMHBIX
U3MEHEHMH, CBA3aHHBIX C LU(PPOBU3ALUEH SKOHOMUKH, B YCIIOBHUSX
pa3BUTHUS BBICOKUX TEXHOJOIMHA M riolanu3anuy OOLIECTBEHHBIX OT-
HOLIEHUH. MopepaTtopbl MepOonpUATHs JOKTOP HOPUAMYECKUX Hayk,
npocdeccop kadeaps! npeanpuHuMarenbekoro npasa F0.C. XaputoHoBa
¥ KaHAMJAT IOPUANYECKUX HAYK, TOUEHT Kadeapsl MpeanpuHUMaTe b
ckoro npasa E.I'. AdanacbeBa chopmynupoBanu oOIIyIO IeTb BCTpe-
YH: B X0J€ OOCYKIAECHHUS ONPEAECINUTh BIUSHUE MPOUCXOIAIINX U3MEHE-
HUIl Ha mnpaBoBoe oOecredyeHue o00OpOTa MCKIIOYUTEIbHBIX IIPaB
B CBSI3M C OCYILECTBJIEHHEM HNPEINPUHUMATEIBCKON AEATENbHOCTH U
IPEUIOKUTD IIyTH PELICHUS BbISIBIEHHBIX MPOOJIEM.

DHTy3ua3M, B aTMOoc(epe KOTOpOoro mpoiuia paboTa y4acTHUKOB
KOH(EpEeHIMH, MPOAEMOHCTPUPOBAI OCTPOTY IOAHATBHIX BOIIPOCOB,
a 3HauuT — 00cykaeHue OyneT npogomkeHo. B minanax kadenpsr mpen-
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NPUHUMATENLCKOTO TpaBa topuaudeckoro ¢(akymprera MIY uMeHH
M.B. JlomoHOCOBa caenaTb KOH(QEPEHIMH MO IMpaBy HHTEIEKTYallb-
HOW COOCTBEHHOCTH €KETOJHBIMH.

AKTUBHBIM XO0J OOCYXJIEHHUS TIOCTaBICHHBIX Ha IOBECTKY
BOIPOCOB IMOKa3ajl MOTPEOHOCTh B TaKUX MEPOINPHUATHSX, a TAKKe He-
00XOAMMOCTb MMETh BO3MOXKHOCTb O3HAKOMJIEHHUS C BBICTYIUJICHUSMU
YYaCTHUKOB JUCKYCCHUU B NE€YATHOM BUJE Ul HPOJOJIKEHHS pabOThI
B 33JJaHHOM HallpaBJICHUU.
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Pa3znen 1
ITPABO UHTEJIJIEKTYAJIBHON
COBCTBEHHOCTH U IIU®POBAS
3KOHOMMUKA: OCHOBHOM BEKTOP
B3AUMOJIEMCTBUS

I'.H. AuapeeBa

HUD®POBAS DKOHOMUKA, JKOHOMHUYECKASA
KOHCTUTYUUA U UHTEJUVIEKTYAJIbHASA
COBCTBEHHOCTH: CONPSI’KEHUE NMMOHSATUI
(CraTb9)

DOI: 10.31249/prae/2018.01.01

AHHOmlll(ll}l. B cmamve AHATUIUPYIOMCA I’lp06ﬂ€ﬂ/lbl YCMAaHoeBNeHusl
83AUMOCEs3€el NOHAMUL «IKOHOMUYECKAs KOHCmumyyus», «UHmenlexkmyaib-
Has cOOCMBEHHOCbY U «uuqbpogaﬂ IKOHOMUKAY OJIS1 UX OANIbHEUUe20 capmo-
HUYHO20 UCNONb308AHUS 8 3AKOHOOAMEIbCMEE.

Knroueswie cnosa: uuqbpoeaﬂ OKOHOMUKA, IKOHOMU4YeCKas KOHCmumy-
yus, uHmeneKkmyaibHasi CO6CI’I16€HHOCWlb,' npocpamma «L[uqbpoga}z IKOHOMU-
Ka», KOHCmumyyuoHHvle YeHHoCmu.

G.N. Andreeva. Digital economy, economic constitution and
intellectual property: Interface of concepts. (Article)

Abstract. In article problems of establishment of interrelations of
the concepts «economic constitutiony, «intellectual propertyy and «digital
economyy for their further harmonious use of the legislation are analyzed.

Keywords: the economic constitution; intellectual property, digital
economy; Program «Digital economyy, constitutional values.

B «CnoBape pycckoro sizbika» C.M. OxkeroBa cioBo «compsi-
JKEHHBI» PACKPBIBAETCA KaK «B3aMMHO CBSI3aHHBIN, COMPOBOKIAEMBIN
qu—HI/I6ynL»1. TepMuH «conpsiKeHHE» TAaBHO W aKTHBHO HCIIOJB3YETCs

! Oarcez06 C.H. CrnoBaps pycckoro s3bika. — M.: Pyccknit s13p1k, 1990. — C. 747.
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B €CTECTBEHHBIX HayKax JJIsi 0003HaYeHMs B3aMMOCBS3EH Pa3TUUHBIX
AJIEMEHTOB M SIBJICHUH, COMYTCTBUS YETO-THOO0 ueMy-JIM0O0, COBMeIle-
HUsI OOBbEKTOB WM SIBICHUH. B mocneHue Topl OH CTajd MPUMEHSATHCS
B (pHIOCOGUH, THHIBUCTHKE ¥ JPYTHX OOIIECTBEHHBIX HayKax . B nan-
HOU paboTe OH MCHOJB3YeTCs IS MM0Ka3a B3aUMOCBS3EH MEXIy MOHS-
TUSAMH  «IU(PpPOBasi HKOHOMHKA», «IKOHOMHYECKAas KOHCTUTYLIHSD)
U «MHTEJUIEKTYyalbHasi COOCTBEHHOCTHY» C MO3UIUHA HayKH KOHCTUTYLIHU-
OHHOTO TIpaBa.

[Toyemy aBTOpY AaHHOW CTaTbU KaXXETCS Ba)KHBIM BBISICHEHHUE
B3aUMOCBsI3el JaHHBIX NoHATHI? Kak M3BecTHO, B MPaBOBOM rocyzaap-
cTBe 0a30BBIM AaKTOM, KOTODBIH «BBICTPAaHBAET» BCIO HAIMOHAIBHYIO
NPaBOBYIO CHCTEMY, SIBJISIETCS KOHCTUTYLHMsS. B 3aBucuMocTH OT TOTO,
HACKOJIBKO TIOJIOKEHUS OTPACIIEBBIX aKTOB COOTHECEHBI C KOHCTUTYIIHEH,
B3aMMOCBSI3aHBI C HEH, MOXKHO TOBOPHTH O OoJiee WM MeHee rapMOHU-
3MPOBAaHHOM NpaBOBOH cucteMe. boiblioe 3HaueHWe Uil rapMOHHU3a-
UM TIPaBOBOW CHUCTEMBI UTPAET yCTAHOBJICHUE B3aUMOCBS3H, COINpS-
KEHHOCTH O0a30BBIX MOHATHH, OCOOCHHO TOTJA, KOTJA MOSIBIISIOTCS
HoBbIe noHsATH. LlIupokoe pacnpocTpaHeHrne MUPPOBBIX TEXHOIOTUH,
B3PBIBHOW XapakTep MX Pa3BUTUSA U (HOPMHUPOBaHHE UPPOBOIl SKOHO-
MUKH JeNA0T 3Ty 33/1a4y OCOOCHHO aKTyalbHOM.

[MonsiTre «udpoBas SKOHOMHKa» He MPUCYTCTBYeT B KoHcTu-
tymuu P®. Kak wusBectHo, 3ToT TepmuH (Kaimbka c adri digital
economy) MosIBUIICS TIo3ke, B 1995 1., 1 Bolen B 00MXO0/1 C JIETKON PyKH
amepukaHckoro ydeHoro H. HerpomonTe, KOTOpBI HCIOJIB30BaN €ro
IUISL Pa3bsICHEHUS KOJUIEraM IMPEeUMYIIECTB HOBOM SKOHOMHKH B CpaB-
HEHUU CO CTapod B KOHTEKCTE MHTEHCHBHOTO Pa3BUTUS MH(pOpMAaLU-
OHHO-KOMMYHUKAIIHOHHBIX ~TeXHOJOoruid. HaydHeiM cooOmiecTBOM
B HACTOAIICE BPEMs AHHOE MOHATHE OLCHUBACTCA KAK PA3MBITOC, He-
OIIPEICNICHHOE , HEKOTOPHhIE CIIEHUATUCTHl BBIACISAIOT JABa IIOAXOAA:
NEePBBIA OTIMYAETCS T€M, YTO NOJ HU(POBON IKOHOMUKOH IMOHUMAIOT
HSKOHOMHUKY, OCHOBaHHYIO Ha HU(POBBIX TEXHOJOTHSX (T.€. peub UIET
0 c(epe IEKTPOHHBIX TOBAPOB U YCIIYT), BTOPOH MOIXO0]] IPEIIOIaraet

! Hanpumep, MOSBHITHCH PaGOTHI, XapaKTEPH3YIOLIIE COMPSKEHNE Kak (yH/Ia-
MEHTAIbHBIM HPUHIMI OpraHu3aluu U pasButus Marepuu. Cw.: [loxaebaes C.M.,
Tloxnebaesa O.C. Conpsbxenne Kak (HyHIaMEHTAIBHBIA MPUHIIAIT OPTaHU3AINHA U pa3-
Butus Marepuu // Hayka u mikomna. — M., 2009. — Ne 6. — C. 30-31.

2 Iudposast sxoHOMHKA: Kak crermanicTsl moHnMaioT 1ot Tepmun // Caiit
PUA Hayka. — Pexum pocrtyma: https://ria.ru/science/20170616/1496663946.html
([dara ooOpamenus: 11.04.2018.)
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[IMPOKOE TOJKOBAHHE MOHATHS KaK OXBATHIBAIOIIETO YKOHOMUYECKOE
MIPOM3BOJICTBO C UCTIOJIB30BAHNEM HU(PPOBBIX TEXHOJIOTHUH.

B curyanuu oTCyTCTBHSI JaHHOTO MOHSTHS B KOHCTHUTYIIMHU, KaK
MIPEACTABISACTCS, JUIA 1l TaHHOM CTaThH BO3MOXKHO HCIIOJIb30BAHUE
JEeTalbHOTO  OmpeneNeHns HHU(POBOW SKOHOMHKH — YTBEPKIECHHOM
B Poccun «Ctpaternn pa3Butus nHGopManmoHHoro odmectsa PO Ha
2017-2030 rome»: «IludpoBas SKOHOMHUKA — 3TO XO3AUCTBEHHAS Jes-
TENBHOCTh, B KOTOPOH KITIOYEBBIM (DaKTOPOM MPOU3BOACTBA SIBIISIOTCS
JaHHbIE B IM(PpoBOM BHJE, 00paboTKa OONBIINX 00BEMOB M UCIIONB30-
BaHME PE3yJbTATOB aHAJIM3a KOTOPBIX MO CPABHEHHUIO C TPAJAUIHOHHbI-
MH (OpMaMU XO3SHWCTBOBAHUS MO3BOJIAIOT CYIIECTBEHHO ITOBBICUTH
3G PEKTUBHOCTh PA3TUYHBIX BHJOB MPOU3BOJICTBA, TEXHOJOTHH, 000-
PYJOBaHHMS, XpaHEHHS, NPOJAKH, TOCTABKM TOBAapOB M yciyr»'. JlaH-
HOE TIOHSATHE OXBAThIBACT PA3JIUYHBIC OHJIAWH-YCIyTH, WHTEPHET-
TOPTOBIIIO, WHTEPHET-OAHKHHT, WHTEPHET-peKiiamy, KpayJapaHIiuHT
¥ MHoroe apyroe. [IpaBoBoe peryimpoBaHue STHX SIBICHHN MPSMO 3a-
TParuBaeT W SKOHOMHYECKYI0 KOHCTHTYLHWIO, U HHTEIUICKTYaJIbHYIO
COOCTBEHHOCTb.

[ToHsAiTHE SKOHOMHYECKOW KOHCTUTYLUMH B HayKe KOHCTHTYIIHU-
OHHOTO IPaBa BBICTYNAET B KAUECTBE MONMCEMAHTHIECKOTO, B JAHHOM
cllyyae Ba)KHO €r0 3Ha4eHHE, MO3BOJISIONIEe PACCMATPHUBATh KOHCTHUTY-
IIHOHHbIE HOPMBI, PETyJIUPYIOIIUe SKOHOMHUYECKYIO XH3Hb B CTpaHe,
HACTOJILKO TECHO B3aMMOCBSI3aHHBIE MEXIy COOOU (M C APYyTUMH HOp-
MaM{ KOHCTHTYLHH), YTO M3MEHEHHE (MM W3MEHEHHE TOJKOBAaHUS,
NOHMMAaHUS) OJHUX KOHCTUTYLHMOHHBIX HOPM BJE€YeT TpaHchopMaluio
NOHUMAaHUS JPYTHX B3aMMOCBS3aHHBIX C HHMH KOHCTUTYLMOHHBIX
HopM. LludpoBas skOHOMHKA B IPUBEICHHOM BbIIe NOHUMaHuu CTpa-
TETUH BBICTYIAET KaK YacTh IKOHOMHUKH TOCY/IapCTBA B IIEJIOM, IIPHYEM
4acTh, KOTOpas UMEET TEeHACHIHIO ObicTporo pocra. CTporo rosops,
KaK 4acTh 11eJI0T0, IU(POBasi IKOHOMHUKA JI0JKHA CTPOUTHCS Ha TEX XKe
JIEMOKPAaTHYECKUX MPHUHLUIAX, YTO U BCS SKOHOMHYECKAass KOHCTHUTY-
st rocyaaperBa. OHaKo B CHITy cBoed crienuku nudpoBast SKOHO-
MHUKa TpeOyeT U3MEHEHUs TEeKYyILEero 3aKOHOJATeIbCTBA, M 3TO MOJpa-
3yMEBaeT TIOBBIIICHHBIH KOHTPOJIb OCYIIECTBISEMBIX HW3MEHEHUI
C TOYKM 3PEHUS] KOHCTUTYLUMOHHOCTH, MOCKOJBKY IMpPU NPUMEHEHHH
HOBBIX TEXHOJIOTUH BO3SHHMKAIOT U HOBBIE YTPO3bI JUIS peaiu3alyy Mmpas

! Odunmanensiii caiit [Ipesunenta Poccuiickoit @enepanuu. — Pexxum nocty-
na: http://kremlin.ru/acts/bank/41919 (Tata obpamenus: 11.04.2018.)

2 Cm.: Anopeesa I'H. K BOIpoCy O MOHSITHH SKOHOMHUYECKOH KOHCTHUTYIHH //
Koncrutynmonsoe u MyHunumnaiasHoe mpaso. — M., 2010. — Ne 7. — C. 9-14.
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YeJIOBEKa, MOSBISETCS BO3MOXKHOCTH HEIOIYCTHMOW IEHTPATH3ALUH
JaHHBIX U MX HMCIOJBb30BAaHUS BONPEKH MHTepecaM obmectBa. Ludpo-
Basi HKOHOMHKA pPAacCMaTpUBACTCs KaK IMEPCHEKTHBHOE HAaIlpaBJICHHUE.
Jlns ero peanuzanuu npuHATA yrnomsHyTas CTpaTerus, KOTopas mpen-
nmosiaraeT Ha nepBoMm atare (2017-2019) co3nanue opraHU3alMOHHBIX,
(MHAHCOBBIX, 3aKOHOJATEIBHBIX MEXaHW3MOB JUIS IMOJITOTOBKM Iepe-
X0Jla K MTHHOBAIIMOHHOM 3KOHOMUKE, a Ha BTOpoM (2020-2025) — monHo-
MacmTabHOe BHEApPeHHEe LU(PPOBOH SKOHOMHKH U yTBEP)KACHHAs
B 2017 r. Ilporpamma «IludpoBas skonomuka Poccuiickoit ®Dexaepa-
mun». B maHHOM OKyMeHTe oTMeuaercs, 4To «B Poccun B Hacrosiee
BpEMs YPEryJIMpOBaHO OOJBIIMHCTBO BOIPOCOB, BO3HUKAIONINX B PaM-
Kax MH()OPMAIIMOHHO-KOMMYHHUKAIIMOHHBIX TE€XHOJOTHHA B Pa3IUYHBIX
chepax mesrenpHOCTH. OIHAKO PEryiIsITOpHAas U HOPMaTHBHAs Cpeaa
UMEeT DS HEIOCTaTKOB, B psJie CIydyaeB CO37aBas CyIIECTBEHHBIC
Oapbepbl Ha MyTH (HOPMHUPOBAHKS HOBBIX MHCTHTYTOB IIM(POBOH KO-
HOMUKH, pa3BUTH HHOOPMAIIMOHHO-KOMMYHHKAIIMOHHBIX TEXHOJIOTHH
¥ CBSI3AHHBIX C HMMHM BHJIOB SKOHOMHYECKOMH jesTensHocTHy . IIpaBo-
Bble acnekTsl [IporpaMmel ocymiecTBisoTcs Ha ocHoBe [lmana mepo-
npusTHA 0 HanpasieHuto «HopmaTtuBHOE peryiaupoBanue». [Ipu sTom
ecnu Ctparerus npeaycMaTpuBaeT COBEPIICHCTBOBAHUE HOPMATHBHO-
NPaBOBOT'O PeryJIupoBaHus B chepe odecneueHus 0e30macHOCTH 00pa-
0oTku MHpOpManMKu U OalaHCa MEXKAY CBOCBPEMEHHBIM BHEIPEHHEM
COBPEMEHHBIX TEXHOJIOTHH 00pabOTKH JaHHBIX M 3AIMUTOH MpaB rpax-
naH (moAam. «a» u «O6» m. 31), T.e. B OmpeaesNeHHON Mepe YyMOMHHAeT
0 3HAYMMOCTH OPUEHTAIlMH HA KOHCTHTYLIMOHHBIE IIEeHHOCTH, TO B [Ipo-
rpammMe u IlnaHe OHM OTCTYMAIOT JajieKO Ha 3a/HUH IUIaH U SIBIISIOTCS
«TOYEYHBIMH». AKIEHT CJelNaH Ha TeX NPEATIOKEHUIX, KOTOphIe
MOCTYNUIAM OT pazpadoTunkoB [Iporpammer (6onee 400 skcmepToB
U TIpeIcTaBuUTENell Ou3Heca), YTO HEU30EKHO TOBJIEKIO MEPEKOCHI
B HeHl (HampuMmep, 00IbIIOe BHUMAHUE yJIEIEHO TPABOBOMY PEryJIHpO-
BaHHMIO OOecIieueHMs OIUIAaThl Ha IUIATHBIX CKOPOCTHBIX TPaccax, B TO
BpeMs Kak Ha OoJbIIel YacTu TeppuTopuu Poccuu ocTpo cTosT BOmpo-
Cbl CO3JaHMs TPAHCIOPTHOW WHQPPACTPYKTYphl Kak TakoBoi). Ilo-
ckoibKy mo Ilmany mpennonaraercsi pa3paborka Oonee 50 makeToB
3akoHOMPoeKkToB B 2018-2019 rr., 93T0 03Ha4YaeT cephe3HOe U3MEHEHUE

1HporpaMMa «Iudposas sxonomuka Poccuiickoii Denepannn», yTBep:KIACH-
Hasi Pacmopsbkenuem [lpaButensctBa Poccuiickoit ®@enepamun ot 28 utonst 2017 1.
Ne 1632-p // Odunmanshsiii caidt [IpaButensctBa Poccuiickoit denepaiu. — Pexum
nmoctyna: http://static.government.ru/media/files/9gFM4FHj4PsB7915vLVuPgu4bvR7
MO.pdf ([Jara obpamenus: 28.03.2018.)
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MIPaBOBOTO PETYJIUPOBAHMSI PA3NINYHBIX chep SIKOHOMUKH U TpaHCchop-
Malldi0 WHTEPIpETalii 3KOHOMUYecKO KoHCcTuTynuu Poccun. Kakum
0o0pazoM ATH HM3MEHEHHUs OTpPa3sTCS Ha KOHCTUTYIIMOHHO-TIPABOBOM
CTOpOHE JieNia — MOKa HEeMOHATHO, OJIHAKO OYEBHJIHO, YTO OYIyT CyIie-
CTBEHHO 3aTPOHYTHI PA3NMMYHbIE YKOHOMUYECKHE TPaBa, SBISIOIIHECS
B&)KHOH 4acCThIO IKOHOMHUYECKON KOHCTUTYIIUH, U, TIPEXKJIE BCEro, mpa-
BO MHTEJUICKTYalbHOW COOCTBEHHOCTH, KOTOpOE WTpaeT B IUGPOBOMH
SKOHOMHKE TIEPBOCTEIICHHYIO Pojb. ClelyeT OTMETHTh, YTO JaHHAas
HEOMPEIEICHHOCTh U pa3paboTka Mo00HOT0 Pojia MPOTrpaMM «CHHU3Y»
HA OCHOBE BEJOMCTBEHHBIX MHTEPECOB U MHTEPECOB OTACIBHBIX TPy
Ou3Heca TadaT B ce0e OMacHOCTh HEJOOIEHKHU OOIIEerocyIapcTBEHHOTO
xapakTepa mpobieMbl co3faHus nudpoBoil 3KOHOMHUKH. K30upaemas
¢ nomonipio [IporpamMmMel cTpaTterust 3aTparuBaeT Oyayliie MOKOJICHHS
U COBpEMEHHOE OOINeCTBO B IEJIOM, MO3TOMY B KOHCTHUTYIIMOHHO-
MPABOBOM CMBICIIE OHAa TpeOyeT ydacTusi BCEro OOIecTBa B MOMCKAX
OTBeTa Ha (PyHJaMEHTAIbHBIE BOMPOCHI O TOM, Ha KAKUX KOHCTHUTYIIHU-
OHHBIX IIEHHOCTAX JOJKHO 0a3upoBaThCA MPABOBOE PETYIUPOBAHUE
U(POBOI IKOHOMUKH M KaK 00ECMeYUTh UX COXPAHEHUE B YCIOBHUSIX
rIyOoKoii TpaHchopmar o0IecTBa Ha OCHOBE ITU(MPOBBIX TEXHOIO-
TUH; KaK JOJHKHO OyJAeT BBIMIAZIETh 3TO HOBOe HU(PPOBOE poccuiickoe
00IIeCTBO, KHUBYIICEC B YCIOBHUAX MU(DPOBOH SIKOHOMHKH; KaKMM 00pa-
30M OYyIyT pacmpeneisThcsi B HeM Onara; kak OyJqyT peliaTrhcs BOIMpPO-
Chl oOecredeHus] KOHKYPEHIIMH, 3aHsITOCTH u T.A. OTBEThl Ha OTH
BOMPOCHI JIOJDKHBI OBITH HalIEHBI HA IMIMPOKON JEMOKPATHUECKON OcC-
HOBe, 0e3 a/leKBaTHOW 3HAYMMOCTH MPOOJIEMbI OTBETOB OOIIECTBA JIIO-
Oble MPOrpaMMbl CTAHOBATCSI CKOpEE HAIIYIbIBAHUEM HAlpaBJICHUS 10
cO37aHI0 IUPPOBON SKOHOMHUKH M MPOBEJECHUEM HHTEPECOB OTHEIb-
HBIX, MYCTh U MPOABUHYTHIX, TPy OM3HEca, YeM peanbHbIM MOHUCKOM
HaMpaBJIeHUs JEHCTBUN s Bcero oOmiecTBa. Poccuiickue BIIOKEHHS
B JIaHHOE HampaBlieHHe, KOTopble To oreHke «Forbesy 3a mocnemnue
MSTh JIET COCTaBISIOT OKOJO 1 TpiH py6.1, MOKa HEe MPHUBEIN K CO3/a-
HUIO KPYMMHOMAaCIITaOHOTO CEKTOpa MU(PPOBON SKOHOMHUKU, H ITO JIO-
MOJIHUTENBHBIA JOBOJ JUIsl IIMPOKOTO OOIIECTBEHHOTO OOCYXICHHUS
MOKCKA MyTe nepexoa K UG poBoi IKOHOMHUKE.

Bompockl n3MeHeHHsI MPaBOBOTO PETYIMPOBAHUS WHTEJUICKTY-
aJJbHOM COOCTBEHHOCTH 3aHMMAIOT BakHOoe MecTo B Ilmane. B wacTHO-

' Aumos T. Tpunnuon Brycryro. [Touemy B Poccun Tak u He mosiBUIIAch -
poBas skoHOMHKa. — Pesxxum noctyna: http://www.forbes.ru/finansy-i-investicii/359897-
trillion-vpustuyu-pochemu-v-rossii-tak-i-ne-poyavilas-cifrovaya ([lara oOpamienus:
11.04.2018.)
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CTH, TIpeamnonaraeTcs: BHecTH B ['paxknanckuii kojgekc PD (manee — 'K
P®) usmenenus1, yTouHsIONME ONUCAHHS 0OBEKTOB UHTEIUIEKTYaJIbHOM
coOCTBEHHOCTH B (hopMe IH(PPOBBIX, B TOM YUCIIE TPEXMEPHBIX, MOJIe-
Jel mpu UX TOCYAApCTBEHHOM pPETUCTPALMH; YCOBEPIIEHCTBOBATh
peryJiupoBaHue J0rOBOPOB 00 OTUYKJIEHUH MCKIIIOUUTEIBHOIO IpaBa;
MOJTOTOBHUTH MPOEKT (peZiepabHOTO 3aKOHA O TOATBEPKACHUH IOPUIU-
4ecKuX (DaKTOB, CBS3aHHBIX C TpPaBaMU Ha PE3yJbTaThl HHTEJUICK-
TyaJlbHOW JAEATEIbHOCTH; W3MEHUTh HAJIOTr000JIOKEHHE JOXOJ0B OT
pacnopspKeHUsl IpaBaMHM Ha pe3ysbTaThl MHTEIUIEKTYaJIbHOM JesiTelNb-
HOCTH; BHECTM H3MEHEHHUs B pEryJupoBaHuEe IMpaBuil 000poTa
nporpamm aiss OBM, BonpocoB co3iaHusi, UCHOIb30BAHUS U PacHpo-
crpaneHus kubepduzndyeckux cucrem, GopMHUpPOBaHUS U (YHKIHOHH-
POBaHMsI AIEKTPOHHBIX OMOIMOTEK U Ip. Bennka BeposITHOCTB, YTO IpU
9TOM OyJeT CyIIECTBEHHO M3MEHEH PEXHUM IpaBa MHTEJUIEKTyaJIbHOU
coOCTBEHHOCTH. BO3HMKaeT BOIPOC: KaKU€ OPUEHTUPBI U OTPaHUYEHUS
JUI U3MEHEHUH TaeT B 3TOM IIJIaHe KOHCTUTYI[MOHHOE PEeryJupoBaHue?
B Kouctutyuun P® perynnpoBaHue MHTEIUIEKTYalbHON COOCTBEHHO-
CTH SIBJIIETCSI BaKHOM 4acThbIO SKOHOMHYECKOW KOHCTHTyLHH. Bmecrte
C TEM OHO YpPEryJIMpOBaHO TaKUM OOpa3oM, YTO OTIEJIEHO OT PEeryJsu-
poBaHusl mpaBa yacTHOW coOcTBeHHOCTH (cT.35 Koncturynuu P®)
U «yBSI3aHO» CO CBOOOION JIUTEPATYPHOr0, Xy 0KECTBEHHOI0, HAY4HO-
ro, TEXHUYECKOro M IPyrux BUIOB TBOPYECTBA, MpenojaBaHus (ct. 44
Konctutynuu P®). Kpome Ttoro, poccuiickas Konctutynusi BXoauT
B IPYIILYy T€X OTHOCUTEJIBHO HOBBIX KOHCTUTYLUH, KOTOPbIE AJIs 3allu-
Thl TpaBa MHTEIJIEKTYyaJbHOW COOCTBEHHOCTH HCIOJB3YIOT JaHHOE
«30HTHYHOE» TIOHATHE, IPEBPATUB €r0 B KOHCTHTYLHOHHOE . OIHAKO
U caMO JIaHHOE€ IMOHSTHE, U JlaHHas MOJIeNb OKAa HE JEMOHCTPUPYIOT
MPEUMYILECTB B 3alllUTe IpaBa HHTEIJIEKTYalbHOH COOCTBEHHOCTH
nepes APYruMH MOJEISIMH, BO BCSKOM Clydyae MX KOHCTUTYLIMOHHAs
LIEHHOCTh B IIPAKTHYECKOM ILIAHE HENOCTaTOYHO M3ydeHa . C IToif
TOUYKH 3PEHMSI MECTO MpaBa UHTEUIEKTYyaJIbHOW COOCTBEHHOCTH B paM-
Kax ’KOHOMHUYECKON KOHCTUTYIMM B Poccuu sBiisieTcss JOKTPUHAIBHO
ellle He BIOJIHE YCTAaHOBUBIIUMCS, U €r0 BO3MOXHOCTH PETYJIHPYIOLIETO

" Cornacro cr. 44 Koncturynuu P®, «uHTE/IEeKTyallbHass COOCTBEHHOCTb
OXpaHsETCs 3aKOHOM.

2 CM. 06 sToM: Anopeesa I''H. KOHCTUTYIIHOHHBIE OCHOBBI IPaBa WHTEILICKTY-
aTbHOW COOCTBEHHOCTH B 3apyOexHbIX cTpaHax // [IpaBo MHTEIIEKTyalbHOW COOCT-
BenHoctu: C6. Hayu. Tp. / PAH. UTHUOH. Otnen npasosenenus; MI'Y um. M.B. Jlo-
MoHocoBa. Kad. mpexnmpuHMMAaTensckoro mpasa; OTB. ped. Aganacvesa EI. — M.,
2017.-C. 16-17.
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U OpPUEHTHPYIOIIErO BO3JEHCTBUS Ha TEKyIlee 3aKOHOJATEIbCTBO
orpanndeHsl. Kak npezacrapisercs, 1 B BOIPOCE O MECTE MIpaBa MHTEN-
JEKTyalIbHOH COOCTBEHHOCTH B KOHCTHTYLIMOHHOM pETyTHUPOBAHUHU
HaJl0 OPUEHTUPOBATHCS HA JOCTHKEHHE FapMOHMYHOIO COYETaHUs 00-
miero Ojara Juis OOIIeCTBa ¢ 3alUTON IPaB U UHTEPECOB IPAKIaH, T.€.
Ha o0IIMe KOHCTUTYIIMOHHBIE LIEHHOCTH MPAaBOBOrO rocyaapcTsa. Tem
HE MEHee M MHTEeJUJICKTyajbHas COOCTBEHHOCTb, M SKOHOMHYECKas
KOHCTUTYLIMS HMMEIOT YK€ KOHCTHTYLMOHHO-IIPaBOBOE O(OpMIICHHE,
oO11ee HampaBlIeHUE UX Pa3BUTHUS B paMKax MpaBOBOU Mapaaurmsl 00-
Jiee UM MeHee Ipeackazyemo. YTo ke Kacaercs IporpaMMHBIX JOKY-
MEHTOB O LHU(POBON IKOHOMHUKE, B TOM HYHCIE TE€X, KOTOpPbIE MPSAMO
npeaycmatpuBatoT usmeHenne 'K PO u npyrux orpacneBbiX akTOB, TO
B HMX MCIIOJIb30BaH Y3KOCHEIHalbHasi TEPMHUHOJIOTUS U MOHSITUHHBIN
anmnapar ¥ NpeANpHUHSTA MONbITKa HEIOPUANYECKUM SI3bIKOM YpPEeryJsu-
poBaTh OTHOLIEHUS LHU(PPOBON IKOHOMUKU B OTPHIBE OT MMEIOILEroCs
nousAtuiiHoro ammnapara Konctutymuu u I'K PO, B To Bpemsa kak
nocjiaenHue, HaoOOpOT, AOJKHBI ObITh 0a30BbIMU. COOTBETCTBEHHO,
nepes y4eHbIMU-IOPUCTaMH CTOUT 3aJjauya BHECTH IOPUANYECKYIO OIpe-
JIEJIEHHOCTh B 3Ty Mpo0sieMy.

Takum 00pa3zoMm, eci MOJBECTU MTOT PA3MBIIIICHUSM O CONps-
KEHMU NOHATUHN LHU(POBas FIKOHOMHUKA, SKOHOMUYECKasi KOHCTUTYLUS,
UHTEJUIEKTyallbHasi COOCTBEHHOCTh, TO OHU B JAaHHOE BpeMs HeE SIBJIS-
IOTCSl TAPMOHUYHO COBMeUIeHHbIMU. [losiBIeHne nuppoBoil SKOHOMUKH
3aTparuBaeT OCHOBBI IIPABOBOI0 AEMOKPATUYECKOr0 rOCyAapcTBa U €ro
(¢yHIaMeHTaJIbHblE LEHHOCTH, M JOCTH)KEHHE TapMOHUYHOH B3anMoO-
CBS3M YKA3aHHBIX NOHATUH (OTpa)kalroOIMX TapMOHUIO CTOALIMX 3a
HHMU SIBJICHUH) TpeOyeT HOBOro pelieHus (GpyHIaMEeHTAIBHBIX BOIPO-
COB HM3HHU OOLIECTBA, OOCTOATENIbHBIE OTBETHI HA KOTOPHIE BO3MOKHBI
TOJIBKO NPH Y4acTHH BCEro OOIIECTBAa, a TAK)KE B pe3ysbTaTe yriyo-
JEHHOM Hay4yHOM pa3paboTku MpoOieMbl aJEeKBaTHOI'O IPABOBOTO
odopmieHus TUGPOBONH IKOHOMHKH.
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C.B. YcoiabueBa

IMPABOBOE PEI'YJIUPOBAHUE
UHTEJUIEKTYAJBHOM COBCTBEHHOCTH
B YCJIOBUSX IM®POBOM SKOHOMMKH
(OB30P 3AKOHOITPOEKTHOM PABOTbI)
(Cratbs)

Annomayua. B cmamve paccmampusaiomces HanpagneHus cogepuieH-
CMBOBAHUSL  2padNCOAHCKO20 3aKkoHooamenvcmea Poccuiickoli  @edepayuu
6 chepe uHMeENIEKMYaNbHOU cOOCMEeHHOCMU 6 YUppPoguIx yeaosusx. Packpul-
8aemcst coOepIIcanHue OCHOBHbIX HANPAGIEHUll, ONUCLIBAIOMCSl npeononazae-
Mble npoeKmvl HOPMAMUBHBIX NPABOBBIX AKMOG.

Knouesvie cnosa: npocpamma «L{ugpposas sxonomuxay; npoexmol
hedepanvivix 3aKk0H08 0 6HeceHuu usmenenull ¢ I pasicoanckutl Kooekc u ()
UHbLE HOPMAMUBHbLE NPABOBbIE AKMbL 6 Chepe UHMELIeKMYATbHOU CODCMEEH-
Hocmil.

S.V. Usoltseva. Legal regulation of the intellectual property
in the digital economy. (Review of the legislative work). (Article)

Abstract. In the article the directions of improvement of the civil
legislation of the Russian Federation in the sphere of intellectual property in
digital conditions are considered. The article reveals the content of the main
directions, describes the proposed draft regulatory legal acts.

Keywords: the program «Digital economyy, draft Federal laws on
introducing amendments to the Civil code and (or) other legal acts in the
sphere of intellectual property.

B 2017 r. B Poccutickoit ®@enepanuu npunsar [lnan meponpusi-
Tl 1o HampaBieHuio «HopmaTuBHOE peryiaupoBaHHE» MPOrPaMMbI
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«Iludppopas d>KoHOMHKa»' (mamee — IlnaH), KOTOPHIA CONEPXKHT He-
CKOJIBKO IyHKTOB, NpEAINOJaralolllix BHeCEHHEe H3MeHeHuid B ['pax-
naHckuii kojiekc PD (manee — 'K P®) u (unu) vHBIE HOpMAaTHBHBIC
IPAaBOBbIE AKTHl B YACTH PEryJMPOBAHUS OTHOLICHUN HMHTEIIEKTyallb-
HOIT COGCTBEHHOCTH .

HosBoii sBnsiercst cama ¢opma paboThl HaJl MPeryCMOTPEHHBIMU
[Inanom 3akoHOompoekTamu. B KkauecTBe KOOPAMHALMOHHOIO ILIEHTpa
BbIcTynaeT Pabouas rpynmna no HanpasieHuto «HopmatuBHoe peryiu-
pOBaHHE» aBTOHOMHOH HeKoMMepueckod opranuzauuu «Lludpposas
sKoHOMHKa»® (najnee — PaGouas rpymma). B xauecTBe COMCIIONHUTENEH
HPUBJIEKAIOTCS NPEACTABUTENHN KaK HAYYHOTr0, TaK U OM3HEC-COO00IIEeCTBa.
OTtBeTcTBEHHBIM 3a peanu3auuto [lnana B menom sBisercss MuHAKo-
HoMpa3Butus Poccuu. B Ilnane He ToibKO mepeducieHsl mpeanosa-
raeMble 3aKOHOIPOEKThI, HO U CPOPMYIMPOBAHBI IMYHKThI, OMHUCHIBAIO-
1€ OKUAAEMBIN pe3ybTarT.

[lepBbIM Ccpeau COOTBETCTBYIOIIMX 3aKOHOMPOEKTOB — U OJIHO-
BPEMEHHO BbI3BAaBLIMM Ha JIJAHHBIH MOMEHT, MOXaJlyil, OONblIe BCEro
pasHornacuii — B Ilnane Ha3BaH NMpoekT (efepanbHOrO 3aKOHa O BHE-
cenuu usmenennii B 'K PO B wactu npuzHanus uHbopManuu oObeK-
TOM TIpaXIaHCKUX IpaB. 3ampoc Ha MpU3HAHUE HHOOPMALUU
CaMOCTOATENbHBIM OOBEKTOM TIPAXKJAHCKUX MpaB CcHOPMUPOBAICA
B OM3HEC-Cpee U CBA3aH C BO3PACTAaHUEM LIEHHOCTH JIaHHBIX, CBEICHUN
KaK TaKOBbIX, B TOM YMCJI€ HECHCTEMaTH3MPOBAHHBIX («HEoOpaboTaH-
HBIX»). VIHTepeCHO, YTO yTBEPXKAEHUS O «ACKJIApaTUBHOCTH» CT. 128
I'K P® Bapyr okas3biBatoTcsi HEyOEIWTEIbHBIMH TPU IOCTAaHOBKE
BOIpPOCA O TOM, HaJI0 JIM BKJIKOYATh B 3Ty CTaThi0 MH(opManuto. Bersic-
HSIETCSl, YTO MPaBO U 3aKOHOAATEIbCTBO JCHCTBUTENBHO MPEACTABIISAIOT
coboit cucmemwbr. CiocoObl pelIeHusl MOCTABJIEHHOI'O BOIPOCA BapbH-
pyIOTCA OT paJiUKalbHBIX /10 BECbMa OCTOPOXHBIX. Tak, mpeasaraercs
HOJYyMaTh O BO3MOYKHOCTU YpPEryJIMpOBaHMs OTHOLUEHWH, CBSI3aHHBIX

"Tekcr nmoKyMeHTa mocTymeH 1o az;pecy: http:/static.government.ru/
media/files/P7TLOVHUjwVIPINcHIMZQqEEeVgXACwXR.pdf  ([lata oOpamienus:
12.02.2018.)

2 CieiyeT OTMETHTB, UTO psil HANPABJICHHI, IPeIyCMOTPEHHBIX ILmaHoM, He
3aTParuBarOT OTHOILICHUS WHTEIUIEKTYAILHONH COOCTBEHHOCTH B OYKBaJbHOM CMBICIE,
OJTHAKO TECHO C HUMU CBSI3aHBI, MOTYT OKa3aTh Ha HUX CYILECTBEHHOE BIIHMSHUE; MPE/-
rojiaraeMble U3MEHEHUS! OXBATBHIBAIOT IMUPOKUIN CIIEKTP OTHOLICHUH, KaK YK€ ypery-
mupoBaHHbIX ['K P®, Tak ¥ cOBEpIICHHO HOBBIX JJISI POCCHHCKOTO IMpaBa (Hampumep,
poOOTOTEXHHKA 1 KHOEP(DUIUUECKHE CHCTEMBI).

3 Cm: [udpoBas skoHomuka. — Pexum mocrtyma: https://data-economy.ru/
organization ([lara oOpamenus: 12.04.2018.)
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¢ mepeaayeil MHPOpMALKUU KaK KOMMEPYECKH LIEHHOTO0 00bEKTa, B pam-
Kax JIOTOBOPHBIX KOHCTPYKIMWA. BooOmie mpuHIum cBo6oAbI JOroBopa
MpeanogaraeT BO3MOKHOCTh 3aKJIFOUEHHS JIFOOBIX JOTOBOPOB, BKIIIOYAs
HETOMMEeHOBaHHbIE. B 3TOM cMmbIicne kosnebaHus CyqeOHON MpPaKTHKH
U COMHEHHS HAJIOTOBBIX OPIaHOB MOTYT OBITh YCTpaHEHbI OTHOCHUTEIb-
HO JIETKO (Hampumep, yIOMHUHAHUEM O BO3MOXHOCTH 3aKIIOYEHUs Ta-
KOT'0 poJia JOroBOpOB B yacTtu BTopoi 'K PD).

UYro kacaeTcst KOHCTPYHPOBaHUs a0COIOTHOIO MpaBa Ha UHOp-
MallMo, TO TaKOW MOAXOJ IMPEACTABISIETCS HEBEPHBIM HAaIIPaBICHUEM
B Pa3BUTHUU 3aKOHOJATENbCTBA. JlJI1 00OCHOBaHMS ITOrO YTBEPKICHUS
HEOO0XOAMMO COIOCTaBJIEHUE KaTeropuil MH(GOpMaluu U UHTEJUIEKTY-
JIbHOM cOOCTBEHHOCTH. OTOXKAECTBIIATh 3HAHUS, U TeM Oosiee HHPOP-
MalMio BOOOILE, C OXPaHSAEMbIMU pPE3yJbTaTaMU HHTEJUIEKTYaJIbHOM
NESITeIbHOCTH U MPUPABHEHHBIMU K HUM CPEJCTBAMM MHANMBUIYaIU3a-
LM HEBEPHO, a MEepexo] K «IKOHOMHKE 3HaHUiI» (IKOHOMHUKE «UH-
(hOpMaIMOHHOTO THWIIa») HE JOJDKEH NPHUBOIUTH K abCOIOmu3ayuu
MOHATUS MHPOPMALIUU B MPOTUBOBEC «IMYHOCTHO OKPALLIEHHOMY» I10-
HATHIO TpaBa MHTEJUIEKTyalbHOH coOcTtBeHHocTu. Ilpencrasnsercs,
YTO CYILECTBYIOIUN KOMMEPUECKUH UHTEPEC MOXKET ObITh yIA0BJIETBO-
peH cmoco0amu, He TpeOYIOIIMMH IEepecMOTpa OCHOB (Hampumep,
MOCPEICTBOM KOPPEKTUPOBKU HOPM 00 OTIENbHBIX BHJAX J10TOBOPOB,
a TaKKe MCIIOJIb30BaHUS KOHCTPYKLUMH 0a3bl JAaHHBIX), YTO M OBLIO
MPEJIOKEHO Ha 3acefaHusIX COOTBeTcTBYIomeil Padouei rpymmel. [1o
naHHbIM Ha 9 ampens 2018 r., IpakTUYEeCKH NPUHSTO pelieHrne 00 oT-
ka3e B pamkax [lmaHa oT pa3pabOTKM OTIENBHOrO 3aKOHOIPOEKTa
0 IPU3HAHUU UHPOPMALIMU B KaUyeCTBE OOBEKTA IPaskJaHCKUX IIPaB.

B xonme mapra 2018 r. oOHapomoBaH MHpPOEKT (enepaabHOro
3akoHa Ne 424632—7 «O BHeCceHHM W3MEHEHWH B YacTH MEPBYIO, BTO-
pyto u yeTBepTyio I'paxknaHckoro konekca Poccuiickoit depepanumy,
NpeIOKEeHHbIA nemyTataMu ['ocynapcTBeHHOW ayMbl DenepaibHOTO
Co6panus P® B.B. Bonoguuesim u I1.B. KpamennaaukoBsiM (fanee —
3aKOHOMPOEKT Ne 424632—-7) u mpemycMaTpUBAIONIMI B TOM YHCIE
nononHenre 4dactu BTopod 'K PD noBoit cT. 783.1 «OcobenHoctn
J0TOBOpa 00 OKa3aHUM YCIYT IO mpenocraBieHno nHdpopmanuny. Co-
[JIACHO YKa3aHHOW cTaThe 3akoHompoekTa Ne 424632-7, moroBopowm,
B CWJIy KOTOpPOTO HCHOJHMUTEIb OOS3YeTCsl COBEPLIUTb IEHCTBHS IO
MIPEOCTABICHUIO ONPEEICHHON NHpOpMalMK 3aKa3uuKy (10roBop 00
OKa3aHUM YCIIyT 10 NPEJOCTaBICHUIO HHPOPMALIUN), MOXKET OBIThH Ipe-
TyCMOTpeHa 00A3aHHOCTb OJIHOM M3 CTOPOH WM 00€UX CTOPOH HE COo-
BEpILATh B TEUEHHE ONPEICIICHHOrO MepHoja IEHCTBHI, B pe3ysbTaTe
KOTOPBIX MH(POPMALIUS MOKET OBITh PACKPHITa TPEThbUM JuiaM. OHO-
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BPEMEHHO MpeajiaraeTcsi BHECTH W3MeHeHue B a03. 2 1. 2 ct. 1260 yactu
yetBepTor 'K P®, kacaromuiics ompeneneHus moHsITHS «0a3a naH-
HbIX». Ecnau ceroansa noa 0a3oil JaHHBIX NOHUMAeETCs NPECTaBICHHAS
B 00BEKTUBHOM (JOpME COBOKYNHOCTH CAaMOCTOSITENIbHBIX MaTepUaJIOB,
TO B COOTBETCTBUU C 3aKOHOMpoeKToM Ne 4246327 mpesmaraercst om-
pEelenuTh €€ KaK COBOKYIHOCTh CAMOCTOSITENIBHBIX OGHHbIX UNU C8ede-
HUll, CHCTEMaTU3UPOBAHHBIX TAKHUM 00pa30M, 4TOOBI ATH JaHHBIE WU
CBEJICHUS MOIJIM ObITh HailieHbl 1 00pabOTaHbl C MOMOILBIO AJEKTPOH-
HOW BBIYMCIINTEIbHON MAILINHEI.

Bropoe namnpaBnenue, npegycmorpeHHoe Ilmanom, cBsizaHO
C YperyJupoBaHHEM 3JIEKTPOHHOU (opmbl caenok. ChopmupoBanuch
JIBa TMOJXO0/a: CyThb OAHOIO U3 HUX COCTOMT TOM, YTO JEHCTBYOLIEE
3aKOHOJIaTeJIbCTBO HE TpeOyeT U3MEHEHUH, TaK KaK COJAEPKHUT BCE He-
00XOAMMBIE JJIs1 MCIIOJIb30BAHUS AJIEKTPOHHOW (DOPMBI CHIENOK I0JIO-
YKEHMsI; BTOPOU MOAXO0Jl OCHOBAaH Ha MPHU3HAHUM HEOOXOJIUMMOCTHU CO3-
JJaHWS MIPABOBBIX YCIOBHH i1 (OPMUPOBAHUS CPEpbl AIEKTPOHHOTO
rpaxxaanckoro obopota (Ilnan mpunsit Bropoit Bapuant). [Ipu o6cyx-
JIEHUW STOTO HarpaBieHus Ha 3aceganuu Paboueit rpynmer A.B. Ero-
POBBIM ObLIa M3JI0’KEHA NO3ULMA VccaenoBaTenbCcKoro eHTpa 4acTHO-
ro npaBa umenu C.C. AnekceeBa npu Ilpesunenre P®: snextponHas
¢dopMma caenku NOJKHA OBbITh YperyjJupoBaHa OTIENIbHO, HE CIEAYeT
IpUpaBHUBATh €€ K MUCbMEHHON (opMe; BO3MOXKHO, HEOOXO0AUMO 00-
iee MpaBWIO O JOMYCTUMOCTH COBEPIIEHUS CIEJIKHU B 3JIEKTPOHHOM
¢dopme, eciu He IPEyCMOTPEHa UMEHHO NHcbMeHHas opma. OTaenb-
HOTO 00CY)XIEHMsI 3acily’)KHBAaeT B TaKOM CJIydae BOIPOC, JUISl KaKuX
UMEHHO CJIeJIOK 3aKOHOJATeNb «COXpaHsAeT» TpeOOBaHME TpPaULIMOH-
HOM («OyMaXHOI») MUChbMEHHON (DOPMBL.

B 3akononpoekte Ne 424632—7 npeamnaraercss MHOM BapHaHT: yc-
TaHABJIMBAETCS TUCIO3UTUBHOE MPABUIIO O COOJIIOJEHUMH MUCHMEHHOMN
(OpMBI TakkKe B CIydyasX BBIPAKEHMs JIUIIOM CBOEH BOJIM C TIOMOIBIO
AJIEKTPOHHBIX WJIM MHBIX AHAJOTHMYHBIX TEXHUYECKUX CPEACTB (Hampu-
Mep, MyTeM Mepelay CUrHajga, B TOM YHCJE MPHU 3aN0IHEHUU (HOPMBI
B cetu MuTepner) (1. 1 ct. 160 B pefakiiny 3aKOHOMIPOCKTA).

Tperbum HampaBieHHeM, yka3zaHHbIM B [lnane, siBisiercs pery-
JUPOBAHUE CMapT-KOHTPAKTOB, T.€. ABTOMAaTH3MPOBAHHBIX (CamMoucC-
noJHseMbIX) caenok. [IpenxycmoTpena pazpaboTka npoekra denepanb-
HOTO 3aKOHA B 4YacTU ONPEIENIEHUS YKa3aHHBIX CHAEJIOK, a TaKxKe
co3/laHue 0a3bl TUIOBBIX JIOrOBOPOB (IMIPUMEPHBIX YCIOBUH TOrOBOpA,
B yactHoctu 1o aHanorun ¢ UHKOTEPMC). Ilpu obcyxaennu nanHo-
ro HampasJieHUs Ha 3acenaHuu Paboueil rpynmsl (B 4aCTHOCTH, Mpe.-
crautesimu MIUIT Ob1n1 mpezacTaBien kpaTkuii 0030p 3apyOeHOTO
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OIBITa) OTMEYAJIOCh, YTO BO BCEX MPABOMOPSIIKAX HJIET MOMCK KOHIIET-
M, BBIOOD MOJENM MPAaBOBOTO PETYIUPOBAHUS CMAPT-KOHTPAKTOB,
KOTOPYIO 3aTeM TPEJICTOUT «BIIUCATH» B CHUCTEMY IpaBa M 3aKOHOJA-
TEJILCTBA KAKAOH OTAENBbHOW CTpaHbl. BBIIO MpeanokeHO HCIOIb30-
BaTh CMapT-KOHTPAKTHI TOJILKO JJIs1 KOMMep4YecKoro obopota. OauH u3
B)XHBIX BOIPOCOB: MPU3HAHHUE WM OTPHULIAHHE BO3MOKHOCTH OCIapH-
BaHMS 3aKIIFOYEHHBIX CMAPT-KOHTPAKTOB (BO3MOXHOCTD «IIOBOPOTA»).

B 3akononpoekte Ne 4246327 npennaraercs cieayoimas ¢op-
MYJIMPOBKA: «OCIIAPHBAHUE COCTOSIBILETOCS WCIIOJHEHHs TaKuX 00s13a-
TEJILCTB JIOMYCKAeTCs HCKIIOYUTENBHO B CIy4asxX, KOT/a JIOKa3aHO
BMEIIATEIbCTBO CTOPOH CIIEJIKA MM TPETHUX JIUI] B MIPOIIECC UCTIOIHE-
Hus» (0.3 cr. 1 3akoHompoekTa). IIpeacraBmisieTcsi, 4TO OTCYTCTBUE
SICHOTO PELICHHUs 110 THITY «JOIMYCKaeTCs — He JOMYyCKAaeTCs» B TAaHHOM
cllyyae, CKopee, «MUHYC» JJIsl peaii3alyy IpeIiaraeMoro peleHus Ha
npakTuke. Tak, HesiCHa MMOCIeI0BATEILHOCTh JEHCTBUI JHIA, KOTOpOe
1ojiaraeT, 4YTo YKa3aHHOE BMELIATelIbCTBO OBUIO: YTOOBI OCIIOPUTH
(oOpatutbes B CcyJ), HY’KHO CHadajia JIoKazath (hakT BMeNIaTelbcTBa?
AOGCypAHOCTh TAaKOTO BapHaHTa OueBHJHA. Torma, BUAMMO, IpEAIoa-
raeTcsi, 4YTo B CyJE BBIICHSAETCS, OBbUIO JIM BMEIIATEIbCTBO, a yXKe TO-
TOM pEIIAeTCs BONPOC O CaMoM cienke. J[OMONHUTEIbHO BO3HUKAIOT
BOIIPOCHI O TOM, YTO TIOHUMATh I10/I BMEIIATEILCTBOM, KaK 3TO COOTHO-
CHTCSl C W3BECTHBIMH KAaTETOPUSAMH, OTPAXKAIOUIMMHU IOPOKH BOJIH
cyObekTa caenku u Ap. [lymaercs, Takoe peuieHue siBisieTcs aectadu-
JTU3UPYIOLIUM ISl TPAaBOIPUMEHUTEIBHOMN MPAKTUKH.

YerBeproe HampasieHue [lnana cBsi3aHO C 3JIEKTPOHHBIM JIOKY-
MEHTOM KaK TaKOBBIM (€ro MOHATHE, MPOLEIypa XpaHEHUS U HCIIOJb-
30BaHUS JIEKTPOHHOTO JyOnuKaTa (3JMEeKTPOHHOTo 00pas3a) JOKyMEHTa).
Bompoc, He oTHOCSIMICS NPSMO K OTHOLICHUSM HMHTEIUICKTYaJIbHOM
COOCTBEHHOCTH, OJIHAKO TECHO CBSI3aH C HEKOTOPHIMU U3 HHX (B YacT-
HOCTH, aKTyajeH Jyisi OMOJMOTEK W SIEKTPOHHBIX OmOnmotek). Poc-
apXMBOM OBUI TpejACTaBlIeH pa3paOdOTaHHBIH COOCTBEHHBIMU CHIIAMHU
NpOeKT (eIepaJbHOTO 3aKOHA, KOTOPBIH, BO3MOXHO, OyJeT paccmar-
pPHBATBCS KaK pean3anus COOTBETCTBYIOIIETO MyHKTa [Inana.

HeckonbKko 3aKOHOMPOEKTOB, MpeaycMOTpeHHbIX [lmaHoMm, pas-
BUBAIOT OCHOBHBIE €r0 HaIpaBlieHUs (YIPOIIEHHE MPOLEAYP 3aKIFOUCHUS
JIMLIEH3UOHHBIX JOTOBOPOB M JIOTOBOPOB 00 OTYYXIEHHH HCKIIIOYH-
TEJILHOTO PaBa, yTOYHEHHE MPAaBUII 000pOTa HHTEUIEKTYAIbHBIX TIPaB
Ha nporpaMmsl it O9BM, yTouHeHHe BO3ZMOKHOCTH OIMCAHUSI OOBEK-
TOB MHTEJUICKTYaJIbHOH COOCTBEHHOCTH B (opMme IHM(POBBIX, B TOM
YHCIIe TPEXMEPHBIX MOJENIeH MPU UX TOCyJapCTBEHHOW PErHCTpalui,
COBEpILICHCTBOBAaHHE OCOOCHHOCTEH B3aMMOOTHOIIECHHH COBIIAJCIBIICB
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HCKJIIOYUTENBHOTO MPaBa, 3aKPEIUIEHNE BO3MOKHOCTH HCIOJIb30BAaHUS
pacIpeeneHHbIX PeecTpoB B cdepe MHTEIUIEKTYaIbHOH COOCTBEHHO-
CTH).

Paccmotpum  Gonee moapoOHO mocienHee W3 Ha3BaHHBIX
HaIpaBJICHUH, YYUTHIBAs BBICOKYIO CTENEHb NMPAKTUYECKOIO M Teope-
TUYECKOI0 MHTEpeca K TeXHOJIOIHU OJIOKYEHHa, a HMEHHO: 3Ta TEXHO-
JIOTUS U TTOJIpa3yMeBaeTcs, KOraa peub HAET O PaclpeeNIeHHbIX peecTpax.

Kak mpencrapmnsiercs, pacipesielieHHbIe peecTpsl B cepe HHTE-
JEKTyalbHOH COOCTBEHHOCTH IIJIAHMPYETCS HMCHOJIb30BaTh JUIsl TOTO,
YTOOBl PELIUTh HM3BEUHYI0 NPOOJEMY HHTEIIEKTYalbHbIX IpaB: KTO
aBTop (mpaBooOrnanarens)? NHbIMHU clOBaMH, B CIydasx BO3HHKHOBE-
HUS CIIOPOB 00 aBTOPCTBE NMPUMEHUTENBHO K OINpPENEICHHOMY PE3yJb-
TaTy MUHTEJJICKTYaJbHON JIEATEIbHOCTU 3allMCh B PEECTpe JOJKHA CITy-
KHTH JI0OKa3aTeIbCTBOM aBTOPCTBA. DTOT BONPOC aKTyalleH st chepbl
aBTOPCKOTO IpaBa U UHBIX cep, e BOSHUKHOBEHHE MHTEIIEKTyalb-
HBIX IIPaB HE 3aBUCUT OT PEruCTPALUU, JETIOHUPOBAHMS WIN BBIIIOJIHE-
HUS MHBIX (QopmanbHOcTell. Kpome Toro, pacmpezneneHHble peecTpsl
MOTYT CIY’KUTbh NOATBEPKACHUEM MPUHAIEKHOCTH UCKIOUUTEIbHBIX
IpaB ONPEAEICHHbIM JINLAM, T.€. 110 3TUM JAHHBIM JIETKO OINpPENEIUTh
npaBooOajaTenss KOHKPETHOTO pe3yjibTaTa HMHTEIIEKTyalbHOU Jes-
TEJIBHOCTH.

[Touemy umenHo OnokueiH? Bugumo, Te CBOMCTBA TEXHOJIOTHH,
0 KOTOPBIX TaK MHOI'O TOBOPST Ha Pa3IMYHbIX 00CYXKIEHUSX, AT OC-
HOBaHHE HAJESIThCs, YTO MH(popMalus 00 aBTopax W (W) WHBIX MTPABO-
obnanatensax Oyner nocroBepHoil. OHAKO cama 3Ta TEXHOJIOTUS MOKa
TOJIKO OCBaMBaeTcs (Hampumep, opUIUAIBHO MPOBOIUTCS IKCIEpU-
MEHT IO PEerucTpalyy MpaB HAa HEIBWKUMOE HMMYIIECTBO). Puckw,
0 KOTOPBIX MPEAYNpPEKAA0T CHELHUAIMCThI, a IJIABHOE, MPAKTUUYECKHUE
TPYAHOCTH, KOTOpPbIE NOKA IMPOCTO HE BBIABICHBI, MOTYT BHECTHU KOp-
PEKTUBBI B IUIAHBl «KOJUIEKTMBHOIO 3akoHozartens». Kak oTmerun
B MHTEPBbIO KypHaly «3akoH» W.A. Jlpo3a0B, 0OCO3HaHUE TaKUX pHUC-
KOB IIPUBEJIO K BBIOOPY «MEHEe UyBCTBUTEIBHON» Cepshl Ul peanusa-
LMK TLIAHOB TI0 MCTIOJIb30BAHMIO PACTIPEIENEHHEIX peecTpoB'. Jlymaercs,
MHOTI'OYHCIIEHHas] OOLIHOCTh aBTOPOB M INpaBooOJajaTesiell He coria-
CUTCS C OLEHKOM cdepbl MHTEIEKTyaJbHbIX NPaB KakK JOMYyCKarolleH
HE J10 KOHLIa IPoAyMaHHbIe 3KcepuMeHThl. Ho eciiu cpaBHUBATh peru-
CTpalMI0 IIPaB Ha HEABMKUMOCTb U PETrUCTpalyio (haKyJIbTaTUBHOI'O

' Mirrepesio Urops posmoBa. — Pexxum moctyma: https:/zakon.ru/discussion/
2018/3/5/yuristov_nuzhno_podtolknut k tomu chtoby oni_ovladevali_sovremennym
tehnologiyami__intervyu igorya d (lata oOpamenus: 12.04.2018.)
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XapakTepa, KOTopasi MOKET UMEThb MECTO B c(epe aBTOPCKOro Ipasa,
KOHEYHO, NepBOe 3aTparuBaer 0oJjiee NIMPOKKHE coluaibHble ciou. [Ipu
3TOM IPOBOAMMBIN oA 3ruoil Pocpeectpa 3kCiepuMeHT OnpoBepraeT
YTBEPXAKAEHUE O TOM, YTO JUIsl SKCIEPUMEHTa BBIOMPAIOT «MEHee
COIMaJbHO 3HauuMble» cepbl. Ckopee, caMO MPOBEICHHE SKCIEPH-
MEHTOB («ITMJIOTHBIX IPOEKTOBY») JOJDKHO OBITH MOJBEPrHYTO aHAIU3Y
U 10 BO3MOXXHOCTH ONHUPAThCi Ha OMNPEACTCHHYI0 KOHLENTYaJbHYIO
0asy.

[IpumeHuTENBHO K peecTpaM B cepe MHTEIJIEKTya bHbIX MpaB
MOYKHO OTMETUTB, UYTO PErUCTpalusi BOOOIE MOXET ObITh: a) 00s3a-
TenbHOU (TIpaBomopoXaaroieii); 6) HeobOs3aTenbHON ((axynbTaTHB-
HOI); B) UIpaloLeil posib 10Ka3aTeIbCTBA, KOTOPOMY M3HAYaJIbHO MpH-
naercs OOJIbLIMI BEC B CPABHEHUHU C MHBIMHU JIOKa3aTEILCTBAMHU TOTO
ke (akra. Mcxons W3 OTEUECTBEHHOIO 3aKOHOAATENILCTBA B cdepe
MHTEJUIEKTYaJIbHBIX MPaB, OXpaHsIEMbIX IO aBTOPCKO-IIPABOBOMY THILY,
Ha CEeroJiHs BO3MOXKEH JIMIIb BapuaHT «O». Ho Torna posb peectpa cBo-
JUTCS K «yYETHOMY JJOKYMEHTY», KOTOPBIH TOXKE MOXKET OBITh OJIE€3€EH,
HO IOpHAMYECKasl poJib KOTOPOIo «HyJeBas». BapuaHTel «a» U «B»
00BEKTUBHO MOTPEOYIOT NEPECMOTpa, IPUUYEM CEPbE3HOT0, POCCUHCKOTO
3aKOHOJIaTENIbCTBA B c(pepe MHTEIEKTyalbHbIX IPaB, IPU 3TOM IOHST-
HO, YTO PErUCTpalus WIK OTCYTCTBUE TAKOBOM CleAyeT 3a MpHUHLHUIIA-
MU OXpaHbl, a He onepexaer ux. Peanuszauus npoekra «pacnpeseneH-
HbIE peecTpsl B chepe MHTEIUIEKTyalIbHOM COOCTBEHHOCTH» TOJIBKO JUIS
TOr0, YTOOBI CIEe10BaTh «MOJHBIM TEHIACHLMAM» WU JUI JOCTHKEHUS
UHBIX LIeJIel, He CBA3aHHBIX C HEOOXOAUMOCTBIO YOS I0UeHUs o01e-
CTBEHHBIX OTHOIIEHUI M COBEPLICHCTBOBAHUEM CYLIECTBYIOLIETO Ipa-
BOBOI'O PEryJMpOBaHUs, KaK MPEACTaBIsETCA, HEMO3BOIUTEIbHAS
pockomib. Taxke ciieayeT MOCTOSHHO UMETh B BUAY NMPUHIMIT «TEXHO-
JIOTUYECKOM HEeNTpanbHOCTHY», MPEANOararlfi, 4To BBOAUMOE Ipa-
BOBOE DEryJIMpPOBaHME HE JOJDKHO OBITh CBSI3aHO MMEHHO M TOJBKO
C OmpeIeIEHHON, KOHKPETHOM TEXHOJIOTHUEM.

Jlst Bceit cdepbl 3aKOHOMPOSKTHOH JiesiTeNbHOCTH B Poccuiickoit
®denepanuu akTyaJbHBIMH SIBISIOTCS: 1) HEOOXOAMMOCTH BBIPAOOTKH
QJITOPUTMA BBISBIICHHUS OTHOILEHHH, TPEOYIOIIUX MPABOBOIO ypeTryIH-
poBaHus; 2) COOJIIOJIEHUE CUCTEMHOCTH IPH BHECEHUM W3MEHEHUI
B 3aKOHO/IAaTeNbCTBO U 3) MOJHOE HUCIOJIb30BaHUE MOTEHIMAaIa JAEUCT-
BYIOIIETO 3aKOHOAATENbCTBA. [/l 1opuaInuecKoil HayKu Ba)KHO HaWTH
OTBET Ha BOIPOC O CYLIECTBOBAaHMHM OOBEKTHBHBIX I'PaHMIl PABOBOIO
peryJiupoBaHusl.
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A.A. Kapuxus

HUAP®POBOE IMPABO KAK BYIYIIEE
KJIACCUYECKOU HUBUJINCTUKH
(Crartbs)

Annomayusa. Cogpemennvle menoeHyuu Gopmupoganus Hoeozo Llug-
POB0O2O NpABA PACCMAMPUBAIOMCS AGMOPOM CMAMbU HA OCHOBE AHANU3A
COBPEMEHHO20 «MEXHONOSUYECKO20 NAHOWADMAY, MEexXHON02UYeCKOol Cpedbl
KaK HOBOU cpedbl npagoeoco pezyruposanus. Packpvlieaemcs codepoicanue
3aKOHONPOEKMO8 0 YUPPosLIX Npagax, Yu@Pposvix QUHAHCOBLIX AKMUBAX.
Tlomenyuan npagogoco pezynuposanus cgepvl NpUMeHeHUs COBPEMEHHbIX
YUpposuIX MmexHono2ull 8 Yuppoeoti IKOHOMUKeE, NO MHEHUIO agmopa, ciedyem
Hapawueams 8 camom ONepamueHOM NOPSOKe 6 YeNsAX PACKDbIMUSL 803MOiC-
HOCmel NPaKmu4ecko2o UCHONb308ANUS U NPEUMYUIeCms YUPPOBLIX MEXHOIO-
2Ull 8 COBPEMEHHOU POCCUTICKOU YUDPOBOLL IKOHOMUKE.

Kniouesvte crnosa: yugpposvie npasa; yugposas s3xomomura, yugpo-
8ble MEXHON02UU, 2PAICOAHCKULL YUPPosol 000pom,; KOHYenyuss Yyu@pposwix
npas, yugposoe npaso, MoKeH u KpUnmosaiomd.

A.A. Kartskhiya. Digital law as a future of classic civil law.
(Article)

Abstract. Modern formation trends of a new Digital law is an object of
the author’s considers through the consideration on the basis analysis of a
modern «technological landscapey, the technological environment as a new
environment of legal regulation. The author analyzes the draft laws on digital
rights, digital financial assets. According to the author, the potential of legal
regulation of the sphere of application of modern digital technologies in the
digital economy should be increased in the most expeditious manner in order
to reveal the possibilities of practical use and advantages of digital
technologies in the modern Russian digital economy.
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A MbiCII0 — 3HAUUM 51 CYUeCByIo.
(nam. — Cogito ergo sum)
«Mertadusndeckue pa3MbIILITCHUY
(Pene Jlexapt, 1625)

Mamepus — o6vexmuenas

PeanbHOCb, OAHHAS HAM 6 OUYIEHUSIX.
«Marepranu3M U SMIHPUOKPUATHIIH3MY
(B.A. Jlenun, 1909)

Bupmyanvnas peansnocms,
9NIEKMPOHHASL PEAbHOCY,
KOMNbIOMEPHASI MOOEb PeaibHOCU
(anen. virtual reality, VR) — co30annulii
MEXHUYEeCKUMU CPeOCEamMu Mup
(06vexmbl u cyoveKnvl).

(Wikipedia, 2010)

To wyuvemy 6enenbio, N0 MOEMY XOMEHbIO —
cmynatime, 6edpa, camu OOMOU...
(«Emenst». Pycckast HapojiHast cKa3ka)

CoBpeMeHHOE OO0IIECTBO HAXOMUTCS Ha dTare rI00aabHOTO Ie-
pexoJia K HOBOMY TE€XHOJIOTHUECKOMY YKJIAy, CBS3aHHOMY C «IHppo-
BOI 9KOHOMHKOI» 1 «1IU(PPOBOH peBOTIOIHEH», OCOOCHHOCTH KOTOPBIX
OTIPEJICNIAIOTCS. HE TOJBKO HM3MEHEHHSIMH B TEXHOJOTHSX, HO U B HE
MEHbIIEH (eciau He B OOJbIICH) CTENEHH COCTOSHHUEM OOIICCTBEHHBIX
WHCTHTYTOB, BKJIIOYasi GOpPMBI U MOJIEITH SKOHOMHUYECKOW OpraHu3a-
LMW, MEXaHU3MBbI TOCYJapCTBEHHOI'O YNPAaBIEHHUS, a TaKXkKe o0IlIecT-
BEHHBIE CUCTEMbI IEHHOCTEH U UJICOJIOTUH.

[{udpoBbie TEXHOIOTHH CO3aI0T HOBYIO PEATbHOCTh, OTJINYHYIO
OT TOTO (PU3NYECKOTO MHPA, B KOTOPOM MBI kuBeM. OHH CO3AIOT HO-
BYIO TEXHOJIOTMYECKYIO CPeNy, B KOTOPOM AEUCTBYET TAKOW COLMAIIb-
HBI (peHOMEeH, Kak mpaBo, cuCTeMa mpasa. boiee Toro, mudposbie
TEXHOJIOTUY HAaUYWHAIOT TUKTOBATh CBOM YCJIOBHS, K KOTOPHIM HE00XO-
JUMO aJIaliTUPOBATHCSI MPABOBBIM MHCTUTYTaM, B TOM YHUCIIE MHCTHUTY-
TaM IpakJaHCKOIo IIpaBa.

YacTto pa3pbiB MEXIY peaIbHBIM M IIH(PPOBBIM MUPOM HE MTO3BO-
JSIET HaM MCIOJIb30BaTh BCIO JOCTYIHYIO HH(POPMALUIO, TPOM3BOAUMYIO
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MHOKECTBOM «YMHBIX» YCTPOMCTB IO BceMy Mupy. s mpeononeHust
3TOTrO pa3pbiBa M B LEIAX Oosiee MONHOM peanu3anuy 4eJ0BeYeCcKoro
MOTEHLMAIa MPUMEHSAIOTCS TEXHOJIOTUU JOINOJHEHHOM pPeaJbHOCTH
(augmented reality, AR). HoBas nu¢poBas pealbHOCTh YK€ CETOMHS
MPOSIBISIETCS B IIMPOKOM IMPUMEHEHUH BBICOKOCKOPOCTHOT'O MHAYCTPH-
anpHOTO MHTEpHETA (internet of things), MHTETPUPOBAHHBIX MPOMBIIII-
JIEHHBIX CeTeH M MCKYCCTBEHHOTO MHTEJUIEKTa, CEPBUCOB aBTOMaTHYe-
ckoil maeHTudukanuu, coopa u 00pabOTKU TI00ATBHBIX 0a3 JaHHBIX
(big data), obnauHbIX cepBUCOB U BBIUUCIECHMH (cloud computing),
«YMHBIX» POOOTOTEXHHYECKHX KOMIUIEKCOB (smart everything), B pas-
BUTUM COLIMAJNbHBIX ceTel, pazHooOpasHbIX [T-minatrgopm u cepBucoB
B IIU(POBOIA cpejie.

OmnpeneneHHo, COBIBAETCS MPOPOUYECTBO, 3AT0KEHHOE B PYCCKOM
HapoaHOM cka3ke «Ilo mryuybemy BeseHbIo, 10 MOEMY XOTEHBIO», B KO-
TOPOW TJIaBHBIN repoil EMend ¢ mMOMOIIbI0 BUPTYAJIbHOW CUJIBI U TIOJ
HEOCIa0HBIM BIUSHUEM M3BECTHOTO pyccKoro (akropa («JIeHb-
MaTylIKa») YIpaBiseT 00bEKTaAMU MaTepUAIbHOTO MUPA, CUIION MBICIH
IOPUBOAUT B JAEWCTBUE (DU3MUYECKHE NPEIMETHl U Jaxke MpeoOpakaeT
YelloBeKa 0 CBOEMY pa3yMEHHUIO, a €lIe IOBEJIEBAeT MbICIAMU U
YyBCTBaMH JItOJIEH, HEB3HUpasi, YTO HA3bIBAETCS, HA YMHbI U 3BaHMSL.

HoBasi TexHosiornueckasi cpefa nNpaBoBOro peryJiMpoBaHMs.
bnaromaps HOBBIM LHM(POBBIM TEXHOJOTUSAM (OPMUPYETCSI U HOBast
cpela MpaBOBOIO PETYJIUPOBaHMs, B KOTOPOH MOKHO BBIAEIUTH Ce-
NYIOLLUE Klouesble MmexHoI02udecKue hakmoput:

— WaTepHer Beliel, NPOMBINUICHHBIA WHTEpHET (internet of
things);

— UCKYCCTBEHHBIN WMHTEIUIEKT (artificial intelligence) n mammus-
HOe 00yueHHe U pOOOTOTEXHUKA,

— TEXHOJOIMM BHUPTYalbHOM M  JONOJHEHHOM peanbHOCTH
(augmented reality), KBaHTOBBIE TEXHOJIOTHH  HEUPOTEXHOJIOTHH;

— TEXHOJOIMM Ha MPHUHLMIIAX PACIPENENIeHHOr0 peecTpa
(blockchain), KpuUNTOBaIIOTHI, TOKECHBI, MallHEpPHI, CMapT-KOHTPAKTHI,
1CO...;

— rnobansHble 0a3bl JaHHbIX (big data);

— o0JlayHble KOMIBIOTEPHBIE CEPBUCHI M BbIUUCIEHUS (cloud
computing);

— «YMHBIE» KOMILJIEKCHI ¥ YCTPOWCTBA (smart everything);

— conmanbhble cetu (Facebook, VK, Twitter, Telegram...);

— KuOepnpoCTpaHCTBO, HHTEPHET-TOPIrOBIIs, KHOepcnopT, Kubep-
(eliK, «3NEeKTPOHHOE MPABUTEILCTBO» U KUOEPOE30MacCHOCTb.
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B TeueHwe mocneIHUX HECKOJBKUX JIET HOBAas TEXHOJOTHS —
OJOKYelH, KaK 0)KHUIAeTCsl, 3aMEHUT MHOTHE COBPEMEHHBIE IH(POBEIE
iatgopmel. [lockonbky mudpoBas TUCTpHOYLHUS SBISETCS OCHOBOM
MOYTH KaXKIOTO COBPEMEHHOT'O CEPBHCA, TEXHOJIOTHSI pacipeeICHHOTO
peectpa (010K4eliH) CTaHET OCHOBHBIM (haKTOPOM BIIUSTHHSA, KaK B CBOE
BpeMmsi cozmanue Mutepnera. Konmenmus TtexHomoruu blockchain
BriepBhIe OblIa mpesactaBieHa Catocu Hakamoto B 2008 r. miis cosna-
HUs 1dpoBoit BamoTel bitcoin. Catocu HakamMoTO — 3TO TCEBIOHUM
HEHM3BECTHOT'O M300peTaTesisi, KOTOPhI YTBEPXKIAET, YTO AHOHUMHOCTb
HYXXHa JUJIsl TOTO, YTOOBI 3alIUTUTHh Kak ce0s, TaK M MPOMBIIUICHHbIE
TEXHOJIOTHH, CIIOCOOBI OpraHu3aluy COIMaIbHOM chepbl. B HacTosIee
BpeMsi TIOCTOSIHHO CO3/Ial0TCS HOBBIE KPHNTOBAMIOTHI (litecoin, Dash,
Zcash v ip.), 9aCTh M3 KOTOPBIX JIOCTHUIJIA BIEYATISIONECH PHIHOYHON
KanuTaJIu3alui. DT BAJIOTHI TAK)KE MOJTYYalOT MPU3HAHUE B KAYEeCTBE
CPE/ACTB IUIaTeXa Uil KPyHNHEHIINX yYaCTHUKOB pBIHKA — Amazon u
Hotels.com. Bmecte ¢ TeM TexHonorusi blockchain nonnep;xuBaer ro-
pa3zo Ooibllle BO3MOXKHOCTEH, 4eM TOJbKO KpunroBamoTsl. C 3amyc-
KOM TEXHOJIOTUYECKOW mIaTdopMbl ethereum W COOTBETCTBYIOILETO
mapkepa «3up» (ETH) B 2015 r. cTaimo BO3MOXHBIM OCTPOUTH OJIOK-
YeHH-TPUIIOKEHUS ISl TIPAKTHYECKOTO MCIIOIB30BAHUS B JIIOOOM CeEK-
TOpE SKOHOMHKH: JUIS COBEPIUCHHs JIO0OW CHAENIKH IOCPEICTBOM
CMapT-KOHTPakTOB (Oyab TO TPaJAMIMOHHBIE («(pHUAT») AEHBIH, TOBAPHI
WM 30JI0TO, WK HE(Th, SHEPreTHKA, HEJBIKUMOCTD U Ja)Ke IpaBa Ha
MHTEJUICKTYaJIbHYI0 COOCTBEHHOCTB ).

[TpeumyI1eCTBO MCIIONB30BaHUs OJIOKUEHHA Ui CAETOK 3aKITIo-
YaeTcst B TOM, 4YTO 3TO IMO3BOJISIET MPOBOAUTH OBICTPO, NEICHTPAIN30-
BaHO U 0€30MaCHO TpaH3aKIMK 0e3 MocpeTHUKOB (OpOKEPOB, areHTOB).
JlaHHbIE XpaHATCS B OJIOKYEHHE, KaK IMPaBUIIO, B JJOCTOBEPHOM U HEH3-
MEHHOM Buze. B cdepe nHTEIEKTYyanbHOI COOCTBEHHOCTH MCIIONB30-
BaHHE OJIOKYCHH-TEXHOJIOTUU IO3BOJSET pPElIaTh PsAA MPOOIEMHBIX
BOIIPOCOB, MPEXK/IE BCETr0 B 00JIACTH aBTOPCKUX M CMEXHBIX TpaB. Cpe-
T HUX MO>KHO BBIJICJIUTH CJIEIYIOLIHE BOIIPOCH.

FBnokuetin-3awyuma 1o3Boisier Ooyiee HAIEKHO PErHCTPUPOBATH
npaBa MHTEIUICKTYaJIbHON COOCTBEHHOCTH, YTO NMPHUBOJHUT K yMEHbIIIE-
HUIO KOJIMYECTBA CIIOPOB, CIIOCOOCTBYS COOPY POSUITH H T.1I.

FBnokuetin-aymenmuguxayus no3BossieT 0OHapyKUBaTh KOHTpa-
(baxTHBIC WM MOAETbHBIE TOBAphl. B HacTosee Bpemsl yKe HECKOIb-
KO OJIOKYEHH-TIPUIIOKEHUH MOCTPOCHBI JUISl OTCIC)KUBAHHUS M HJCHTH-
¢bUKanUM TPOIYKINH, TAKAX KAaK ajIMa3bl WU IPEIMETHI POCKOIIH, YTO
BBISIBIISIET moenku. Hanmpumep, npunoxenust Blockverify, Everledger
u VeChain, nocnenHee U3 KOTOPBIX MPEJCTABISET COOON pEIICHHUE I10

29



YIPaBJICHUIO IIETIOYKONH TOBAapHOM CTOMMOCTH, KOTOpas MOXET ObITh
HCIOJb30BaHA Ul OTCIASKHUBAHUSA KaXJ0To 3JeMeHTa (ToBapa) B Ipo-
LIecce €ro NPOM3BO/ICTBA U pealln3alluy.

Cmapm-xoumpakm TPEACTaBIIeT cOO0W YMHBIA OJIOKYEHH-KO
JUIS HaJIEXKHOCTH CIEJIOK M COXPAHEHUs CBEICHUI O HMX, BKJIIOYas 3a-
IIUTY TPaB M HMHTEPECOB MpaBooOianaTeseid, Hampumep OJOKYeHH-
MPUJIOKEHHE JUISl FOPUIMYECKN OOS3BIBAIOLINX CMAapT-KOHTPAKTOB, KO-
TOpBIE 3aKIIOYAIOTCS U HUCIOJHSIOTCS MPHU MOMOIIU HCKYCCTBEHHOTO
UHTEJUIEKTA U OTPAXaroTcs B IMyOJINYHOM OJIOKYElHE. «Y MHBIE» peecT-
pbl MOTYT BKJIIOYaTh CBEIEHUS, HEOOXOOUMBbIE JJI MOTEHIHATIbHBIX
JMLIEH3UaTOB (B YacCTHOCTH, O JIMLEH3MOHHOM cOope, 00 YCIOBHUAX
U OTPaHUYEHUAX UCMOJb30BaHMA). biIokueliH peecTpbl Takxke crocoo-
Hbl 00ecreYnBaTh BO3MOXHOCTH 3aKJIIOYCHUS CMapT-JTHIIEH3MOHHBIX
JIOTOBOPOB, KOTOpbIE€ aBTOMATHYECKHU HCIOIHAIOTCA, B TOM 4YHCIIE
B YacTU YIUIAThl JIMLIEH3MOHHOIO0 cOOpa M PErucTpalyM JIMLEH3UU B
peectpe. To xe camoe KacaeTcsi U JAPYTrMX BHJIOB CHENOK, Iepexona
npaB UM co3laHus oOpeMmeHeHui. L{udpoBble BpeMEHHbIE OTMETKH,
«IPUKPEIICHHBIE» K KaKIA0H CcIeNIKe, MOTJIM Obl TapaHTUPOBATh MOJIHYIO
IPOCIIeKUBAEMOCTb U MPOBEPAEMOCTh IPAaB MHTEIUIEKTyaJIbHOM COOCT-
BEHHOCTHU B IU(POBOM UMYILIECTBEHHOM 000pOTE.

Beoenue IP-peecmpos u cepsucos — criocod 3aMEHBI BCEX CyIIIe-
CTBYIOLLIMX LIEHTpaJIM30BaHHbIX [P-peecTpoB Ha neneHTpann30BaHHbIE
CUCTEMBI C OJIOKYEHH-TEXHOJIOTUEH, I/1€ 3aUCU CTaHyT OoJiee Halex-
HBIMH, 3 U3MEHEHUS BBOJSATCS IOYTH MIHOBEHHO.

«ughposoti cepmuchuxam noorunnocmuy CIyKUT Aisl odecre-
4yeHus1 0e30MacHOCTH M 3(PPEKTUBHOCTU KaTalOTU3alli HeMaTepuallb-
HbIX OOBEKTOB M MHTEUIEKTYyaJbHBIX MpaB, a Takke (UKCAUUU U
pEerucTpaluy NpaB Ha HMHTEUIEKTYyaJlbHYI0 COOCTBEHHOCTb, KOTOPbBIE
OylyT IOCTYIHBI B TJ100a1bHOM MaciiTabe.

Ha ocnoBe TexHomoruu OJIOKYEHH BEICHHUE DPEECTPOB IIpaB
MHTEJUIEKTYyaJIbHOM COOCTBEHHOCTH MOXKET CTaTh PeajbHbIM CIIOCOOOM
JUId TpaBooOsiafaTeneil yCUIUTh KOHTPOJb 3a WHTEIUIEKTYalbHBIMU
IpaBaMu, 3aKOHHBIMM MHTEpECaMHM U CaMUMH aBTOPCKMMHU IPOU3BEIE-
HussMUA. OCOOEHHO 3TO KacaeTcs oOyiafareneil 3alMIIeHHOrO aBTOp-
CKUM IIpaBOM HHTEpHET-KOHTeHTa. [lyOnauuHble OJ0KuYeHH-peecTpsl
coJiepKaT BCE€ CBEACHHUS O IOJIHOW LIeToyYKe mpaBooOiafareneil u mne-
pexone npaB Ha 00bekTh! I[P, yTO 0OecneunT npo3payHoOCTh, 3aILUIIECH-
HOCTb, JI0Ka3yeMOCTh IIpaB aBTOPOB, MpaB MOJb30BaTeNei U MPaBoOO-
nazarenei.

WupiMu  crioBamMM, TEXHOJIOTUS OJOKYEHH MOXKET BBICTYyNATh
B KQUECTBE HPABOBO20 UHCMPYMEHma (Cpeocmea):
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— JUIs TIPU3HAHUS NPaB UHTEIJUIEKTYaIbHOW COOCTBEHHOCTH U pe-
THCTpaIii 00BEKTOB ITHX TPaB — YUPPOBOL cepmu@uram nooOauHHO-
cmu;,

— YIpaBJIeHUs] UHTEJUIEKTYaIbHBIMU IIPaBaMU U 00BbEKTaMHU 3TUX
IpaB, BKIIOYas X KOMMEpPLUAIM3ALMIO UM WHOE MPAKTHYECKOE HC-
MOJIb30BaHKE (HANPHUMEp, B CIy4asX CBOOOJHOTO HMCHOIBb30BAHHS HIIH
JT00pPOCOBECTHOTO UCTIONL30BaHUS (fair use));

— obecreyeHns U 3alUThl MHTEUIEKTYaJbHBIX [IPAB U UMYILECT-
BEHHBIX MHTEPECOB IpaBooOIIagaTeneii;

— pacHopsHKEHUS UCKITIOUUTENIBHBIM [TPABOM;

—BBEICHUA B LU(POBON HMMYIIECTBEHHBIH OOOPOT HCKIIOUH-
TEJbHBIX MIPAB.

Tem He MeHee TeXHOJIOrusi OJIOKYEHH He SIBISIETCS COBEpIICH-
HBIM IPOAYKTOM: OJIOKYEHH B HAcTosIIee BpeMsi TpeOyeT OrpoOMHOro
KOJINYECTBA PECYPCOB BBIYMCIUTEIBLHOW MOIIHOCTH M, CII€A0BATENIbHO,
SHEpPruu. 3aTparhl ABJISIOTCS 3HAUUTEIbHBIMU IPU BO3MOKHOCTH 00pa-
OOTKM OI'paHMYEHHOr0 KOJIMYECTBA TPAH3AKIHUM B €AUHUILy BPEMEHH.
CunbHON CTOpPOHOU OJIOKYEHH-TEXHOJOTUH SIBISETCS €€ «BaHIallo-
YCTOHYMBOCTBY», YTO BaKHO A [P-MeHeKMeHTa: MpakTHYeCKHu He-
BO3MOKHO BHECTH KOPPEKTHUBBI B CUCTEMY OJOKUYEIH, HO B HEKOTOPBIX
cllydasix Takas KOPPEKTHPOBKA MOXKET MOTpeOOBaThCs, HAIpUMEp, IO
pEeLLeHUIO Cya.

Tak wim uHaye, OIOKYEHH-TEXHOJOTHMH OOEMIAIOT CTaTh PEBO-
JIOLUOHHBIM CHOCOOOM 3allIUThl aBTOPCKOI'O KOHTEHTAa M aBTOPCKUX
npas B MIHTepHETE 1 KMOEPIPOCTPAHCTBE B LIEJIOM, B TOM YHUCIIE IIPU UX
KaTaJloru3aluuy M KoMMepuuaiusaluuu. BeneHue rocynapcTBEHHBIX
WIN UHBIX PEECTPOB MPaB HA OCHOBE TEXHOJIOTUH OJOKYEHH IpUpPaBHAET
HA/IeKHOCTh MPABOBOW 3aIUTHl ABTOPCKUX IpaB K 3alllUTe MPOMBILI-
JIEHHON COOCTBEHHOCTH.

VYnpapneHue npaBaMu MHTEIEKTYyaJIbHOW COOCTBEHHOCTH C MC-
M0JIb30BaHUEM TEXHOJIOTUH OJIOKYEHHA MOXKET TaKKe pacCMaTpUBaThCS
B KauecTBE CUCTEMbI ynpasieHus nudppoBeiMu npaBamu (DRM), koto-
pbie obecrieyar paBooOnagatTenssM Oonee 3hHEKTUBHYIO 3aIUTY CBOMX
MPOU3BECHUM B LU(PPOBOH Cpele B TEUYEHUE JUIMTEIBHOI'O BPEMEHHU.
B GonpmMHCTBE CTpaH yXe 1aBHO JAEHCTBYIOT MpaBUila, HalPaBJICHHbIE
Ha TEXHUYECKYIO 3alllUTy AaBTOPCKUX NPOM3BEACHUH M HHTEPECOB
mpaBooOnanareneit mo TexHonmorud DRM ot o6xoma 3amuThl WU
B3JIOMa KOHTEHTA B MOPS/IKE, YCTAHOBIEHHOM 3aKOHOM.

Hampumep, B ct. 1299 'K P® npenycMoTpeHbl TEXHUYECKHE
CpEICTBa 3alllUThl ABTOPCKUX IpaB, KOTOPbIMHM IPHU3HAIOTCS JtOObIE
TEXHOJIOTUH, TEXHUYECKHE YCTPOICTBA MM UX KOMIIOHEHTBI, KOHTPO-
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JUpYIOIKE JOCTYI K MPOM3BEACHHUIO, MpeloTBpaliammue audo orpa-
HUYMBAOIME OCYIIECTBICHHUE NEHCTBUH, KOTOpBIE HE Pa3pelIeHbl aB-
TOPOM WM HHBIM IpaBooOiajgaTeieM B OTHOLIEHUM IPOU3BEIEHUS.
3aKkoH (PaKTUYECKH 3ampellaeT Co3/1aBaTh MOJOOHOTO poja TEXHOJIO-
MM, TEXHUYECKHE YCTPONUCTBA WJIM MX KOMIIOHEHTHI, a TaKXKe HUCIOJIb-
30BaTh UX C YKa3aHHBIMU LIESIMH.

B cr. 6 u 7 lupextusst 2001/29/EC npeycMOTPEHBI TIOT0KCHUS
0 TEXHUYECKHUX CpPEJCTBAaX 3alllUThl aBTOPCKHUX IpaB, B TOM YHUCIIE
3JIEKTPOHHBIX, U CBEACHUN 00 ympaBieHUH (PacHopsKEHUN) MpaBaMH.
OTH MOJIOKEHUS TPEOYIOT OT IOCYJIapCTB-yYaCTHUKOB IPEJOCTaBISTh
MPABOBYIO 3aIIUTY OT «aKTOB 00x0J1a JTH00BIX 3PPEKTUBHBIX TEXHOJIO-
THUYECKUX MEp» U «II0ObIX NeHCTBUI, HAPABICHHbIX HA YAAJCHUE WU
n3MeHeHue M000it nHpopmanuu 06 yrnpasieHHH npaBaMu». He Tonbko
EC, HO n MHorme npyrue cTpaHbl UMEIOT aHAJIOIMYHbIE IPaBHUJa Ha
ocHoBe Jlorosopa BOUC mno aBTOpcKOMy TpaBy, KOTOPBIA ObLT paTH-
¢dunupoBan 96 rocynapcrBamu-uneHamu, B ToM uucie u CILIA. Ot
HOJIOKEHHUSI MOTYT MPHUMEHATHCS TaKkkKe K OJOKYEHH-TEXHOIOIHSIM
U CTUMYJUpPOBaTh ynoOHOe i mpaBooOiafareneil HCHoiIb30BaHHE
TaKUX CUCTEM.

BnokyeiiH TeXHOJIOrUK BaKHBI U IJ1s1 (POPMUPOBAHHS OJIOKYEHH
(37IEKTPOHHBIX) PEECTPOB IpaB, KOTOPbIE MOATBEPKIAIOT LUPPOBBIE
npaBa Ha OOBEKTHI, YKa3aHHbIE B TAKUX peecTpax MOCPEACTBOM Bele-
HUSl COOTBETCTBYIOIIMX 3amuced, KOJIOB (OmpeaeseHHON IocienoBa-
TEJILHOCTH 3HaKoB). He3aBucHMO OT TOro, kem co3faroTcsi OJ0KueilH
peecTphl — YaCTHBIMM KOMITAaHUSIMU WJIM FOCYJapCTBEHHBIMU OpraHaMu, —
IPaBOBOM CTaTyC W IOPUJIMYECKAs 3HAUUMOCTb TaKUX DSJIEKTPOHHBIX
peecTpoB JOJKHBI MMETh OJIMHAKOBYIO IOPUANYECKYIO CUITY U CBOWCTBA
nudpoBOIi 3aMMCcH Kak JloKa3aTrelnbcTBa prima facie, koTopoe cBujie-
TEJIbCTBYET MOJUIMHHOCTD LU(POBOI 3alMCH JIEKTPOHHOTO peecTpa.

HyxHo ompenenuts MmOpsIoOK OCHAapUBaHMs 3TUX 3alluceil co
CTOpPOHBI TpaBooONajgaTeneil WiaM moJjb30BaTeNlel U 00s3aTEeNIbHBIH
HOPSAI0K  UCHOJHEHUs 3amucH, 3a(UKCHPOBAaHHOM Ha OJOKueilH-
miardopme. Jlrobast cxema ympasienus [P, kotopas Oyner pabortaTh Ha
0JIOKYEHH-TEXHOJIOIMH, NOTPEOyeT BBIAEICHHUS JTOCTaTOYHBIX CPE/ICTB
s QYHKIMOHMPOBAHHUS TAaKOH CHCTEMbI, B TOM YHCJE IUIATHOCTH
TAaKOro poja ycinyr (PerucTpalMOHHBIX JEHCTBHI) B COOTBETCTBUH
C IEHUCTBYIOLUM 3aKOHOJATEIbCTBOM.

ABTOMaTH3UPOBAHHOE JIMLIEH3UPOBAHUE ONEpalMid MO TEXHOJIO-
ruu OJIOKYEHH MOoBJEYeT 3a cOO0I BOMPOCH! O TOTOBOPHBIX CPEACTBAX
IPaBOBOM 3alllUTHI B ClIy4ae HEUCIIPAaBHOCTH, O HApyIIEHUSX U rapaH-
TUSX HCHOJHEHMs JoroBopoB. IIpaBooOnanaTenu u mOIb30BATEIU
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JOJKHBI UMETh HEOOXOJMMbIe MHCTPYMEHTHI JUIsl OCHIAapUBAHUS TAKUX
CIEJIOK M 3allUThl CBOMX IpaB, BKIIOYas IMpPaBO Ha PACTOpPIKEHHE
JIMLIEH3UOHHOTO COTJIAILECHMS.

B03MOXXHOCTB HCIIOJIB30BaHUSl ABTOPCKUX MPOM3BEACHUN 0e3
MOCPETHUKOB MOCTaBUT TAKXKE BOMNPOC O HY)KHOCTH OpraHM3alMid IO
KOJJIEKTUBHOMY YIPAaBJICHHIO aBTOPCKUMU MpaBaMu, MOCKOJIbKY 000C-
HOBaHHE HEOOXOAMMOCTH 3TOr0 MPABOBOI'O HHCTUTYTa B 3HAUUTEIbHOMN
CTENEHM ONMpaeTcss Ha oOIlee MHEHHE, YTO MacIITaOHOEe CaMOCTOs-
TEIbHOE HCIOJIb30BaHUE NPOM3BEACHUN IJIs1 OOJBIIMHCTBA ABTOPOB
U mpaBooOisiafareneil He MPeACTaBIsIeTcs BO3MOKHBIM WIIM YKOHOMHU-
4yeckH 1esecoodpa3HbIM. TexHonorus 6J0K4elH MOXKET B KOPHE U3Me-
HUTbh 3Ty MO3ULHUI0O M B KOHEYHOM CYETE€ IMOCTAaBUTh I0J COMHEHHE
HEOOXOJMMOCTh CYIECTBOBAaHMS CaMOW CHUCTEMBI KOJUICKTHBHOTO
yIpaBJIeHUs ITPaBaMH.

Taxkum oOpazom, U peanu3any Uaeu co3ianus oonee rpdex-
TUBHOM CHCTEMBl YIPABJIECHUS WHTEJUIEKTYalbHOH COOCTBEHHOCTHIO
U €€ MOHETHU3alHU TPeOYIOTCS He TOJIbKO BHIYMCIUTEIbHBIE MOLTHOCTH,
HO U 3aKOHOJATEJIbHbIE PELICHHUS.

Hudposoe npocrpancTBo u uudposas 3xoHomuka. [udpo-
Bbl€ TEXHOJIOTMU CO3JAI0T TEXHOJOTMYECKOE IPOCTPAHCTBO, Cpeny,
HOBBIE YCIJIOBUS IIPAaBOBOIO pEryJupoBaHus. MHOTUE CTpaHbl, CTUMY-
JHUpYIOUIHE pa3BUTHE HU(POBONW HIKOHOMHUKHU, (POPMUPYIOT CTpPATErHu
B 9TOM cepe, Hanpumep: Digital Single Market Strategy (EC), dbopmu-
poBanue equHoro udposoro npoctpanctea EADC (¢ 2014 r.), mex-
JTyHapoaHas OdJeKTpoHHas Toproeisi mo mnpaswiam HOHCUTPAJL,
«Crpaterust pa3Butusi MH(popManmoHHOro oodmectsa B Poccuiickoit
®eneparuu Ha 2017-2030 roger» (nanee — Crpaterus), KoTopas cTa-
BUT 11€JIb CO3JIaHHE LU(POBOI SKOHOMUKH.

Ludpoas sxoHOMHUKA MOHMMaeTcss B CTpareruu Kak XO3sicT-
BEHHasl JIeATEIBHOCTh, B KOTOPOH KIIFOUYEBBIM (JaKTOPOM IPOU3BOICTBA
SIBJISIFOTCSL JaHHBbIE B IU(poBOM Bue, 00paboTka OOIBIIMX 0OBHEMOB
U UCHOJIb30BaHUE PE3YJHTATOB aHAIN3a KOTOPBIX [0 CPAaBHEHMIO C Tpa-
JULMOHHBIMU (pOpMaMu XO3SHICTBOBAaHUS IO3BOJIAIOT CYLIECTBEHHO
MOBBICUTH IPPEKTUBHOCTh PA3IMUHBIX BUJIOB IPOU3BOICTBA, TEXHOJIO-
ruid, 000py10BaHMsl, XpaHEHUs, IPOIAaXKH, JOCTaBKA TOBAPOB U yCIYT.

Coepamu mpuMeHeHUs HU(POBBIX TEXHOJIOTHI SBISIOTCS:

— ¢uHaHCcoBBIN U 6aHkoBckuii cexTop (Fintech);

— 00pa3oBaHNe M MOBBIIIEHHE MPOGECCHOHANBHON KBaTH(UKa-
uu (EdTech);

— 3apaBooxpaneHue U MeauiuHa (HealthTech);

— uHTeNNeKTyanbHas suepretuka (Internet of Energy, [oE);
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— mudposoe npaBonpumeHenne (LegalTech) mmm (RegTech);

— CO3JaHHE U PA3BUTHE INTOOATBHBIX TEXHOJIOTHYECKUX LEHTPOB
MEXIyHAPOJHOTO YPOBHA i1 (OPMUPOBAHUS HOBBIX DPBIHKOB
B LENSIX CTUMYJHPOBAHUSA BO3MOYKHOCTEH HAllMOHAIBHOIO OH3HEca
(International Tech Hubs);

MudpposBbie comuaJbHbIe MHCTUTYTHI, NH(GPOBOM KOHTEHT,
BUPTyaJIbHasi cOOCTBEHHOCTH (Virtual property), npaBa B cetu UH-
TepHeT U IT Texnosorun. Hoas texHonoruueckas cpena o0ycinoBuia
aKTHBM3ALMIO 3aKOHOTBOpUYECTBa B 3TOH cdepe. Hanmpumep, 3akoHO-
npoekt o nononHenusx B [K PD', koTopsIM (paKTHUECKH MperycMaT-
pUBaeTCs CO3/1aHUE MPUHLUIUAIBHO HOBOI'O MHCTUTYTA IPa)1aHCKOTO
npasa — LU(ppPOBOro npasa.

[lenbro 3aKkoHOMATENBHON WMHUIMATHUBBI, KaK OTMEYAIOT paspa-
OOTYMKM B IMOSICHUTEIbHON 3allUCKEe K 3aKOHOIPOEKTY, SBISETCA
«3aKperyieHue B TpaKIaHCKOM 3aKOHOAATEIbCTBE HECKOJBKUX 0a3o-
BBIX IOJIO)KEHUH, OTTAJKUBAsCh OT KOTOPBIX POCCHHMCKMI 3aKOHOAA-
TeJb MOI' Obl OCYLIECTBJSATH PETyJMPOBAHUE PBIHKA CYIIECTBYIOIIHUX
B MH(POPMaLMOHHO-TEIEKOMMYHHUKAIIMOHHOM CETH HOBBIX OOBEKTOB
SKOHOMHYECKHX OTHOIICHUH (B 00MX0/i€ — “TOKEHBI”, “KpHUNTOBaIOTa”
U 1p.), obecrneynBaTh yCIOBUS ISl COBEPIICHUS U UCIIOJHEHHSI CIETI0K
B IU(POBON cpele, B TOM YHCIE CIENOK, MO3BOJSIOMINX MPEIOCTaB-
JSITH MaccuBbI cBeAeHui (MHGopMannio)». HeobxoaumocTts perynupo-
BaHMS PBIHKA «UIUPPOBBIX OOBEKTOB» IOCPEICTBOM IPH3HAHUS HX
IPaBOBOTO CTaTyca M MpaBmi 000poTa 00ycIoBiIeHa (paKTHIECKUM Ha-
JUYUEM TaKUX OOBEKTOB B IUPPOBOI IKOHOMHUKE CETOIHALIHETO JHSI.

B nepcnextuBe B pa3BUTHE JIOTUKH 3aKOHONPOEKTA BBIABISIETCS
00BEKTHBHASI HOTPEOHOCTh CO3AAHUS CAMOCTOSITEILHOIO HEOKJIaccuye-
CKOr'0 MPaBOBOI'0 HANPAaBIEHUS, UCIOJIb3YIOIIEr0 HE TOJIBKO TPAIULIM-
OHHBIE, KJIACCUYECKHE UHCTUTYTHI U MIPABOBbIE KOHCTPYKIMHU YaCTHOT'O
WM yOauyHOro mpama. Pedb uzaet, mo cytu, o «(hopMaTupoOBaHUN
B caMoi Omwkaiimedl nepcrekThBe LU(POBOro IMpaBa B LIMPOKOM
CMBICJIE, HE OIPAaHMYEHHOI0 KJIaCCUYECKON LIMBUIMCTUYECKON, YACTHO-
IPaBOBOM JOKTPUHOM. DTO MOATBEP)KIAECTCS OTCHUIKAMH B 3aKOHO-
IPOEKTE K CIIEHUAIbHBIM 3aKOHAM, ONPEAEIISIOUIMM HOPSI0K CO3AaHUs
1 GPOBHIX TpaB, chepbl KX UCTIOTB30BAHMS K OCOOCHHOCTH 000pOTAa.

! TIpoexr ®enepanbuoro 3akona «O BHECEHMHM H3MEHCHHIl B YACTH IEPBYIO,
BTOpYIO M 4eTBepTyro [ 'paxkmaHckoro komekca Poccuiickoit ®enepanum», 3akoHO-
mpoekt Ne 424632-7. — Pexum gocryma: http://asozd2.duma.gov.ru/main.nsf/
(Spravka)?OpenAgent&RN=424632-7
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[IpencraBnsercss TEOPETUYECKHM M MPAKTHUYECKH Ba)KHBIM pac-
CMOTpPETh KOHIIETILIUIO U OCHOBHBIE MOJIOKEHUS 3aKOHOIIPOEKTA.

Konunenuusi nugposeix npaB. Kak oTMeyaeTcs B HOSICHUTEb-
HOW 3allMCKe K 3aKOHOIPOEKTY, B TPaXJaHCKOE 3aKOHOJATENIbCTBO
BBOJIUTCS HOBOE 0a30BO€ MOHATHE «IIH(PPOBOE MPABO» BMECTO TEPMUHA
«TOKEH», N3Ha4YaJIbHO 0003HAUYABLIMM yCTPOUCTBO JUIsl UASHTU(DUKALIUN
(B HacTosflIee BpeMsl OH CTajl MCIOJb30BaThCs B IT-nmexcukone s
o0o3HaueHus mudpoB, BIaJeHUE KOTOPbIMU AaeT B CeTu onpejesneH-
Hbl€ BO3MO)KHOCTH), IpEeUIaraeTcs OTBEYarollee TPAAULUAM POCCUM-
CKOT0 ITpaBa MOHATHE «IIHU(PPOBOE MPABOY.

B 3akoHOnpoekTe Takke ONpelessioTCs TaKue HOBBIE MOHSTHS,
Kak «1u(poBbIe NpaBay, «UU(POBbIE AEHBIN», 3aKPEIUIAETCS TpakIaH-
CKO-TIPaBOBOM PEKMM HOBBIX IU(PPOBBIX 0OBEKTOB I'PAKIAHCKUX IIPAB —
TOKEHOB M KPHIITOBATIOT, OCOOCHHOCTH MX TIPa)XTaHCKOTO 000poTa,
a TaKKe CIOCOObI 3alUTHI U(PPOBBIX NPaB rPaXkAaH U IOPUANYECKUX
JIMIL 110 CIIEJIKaM, COBEPIIAEMBIM C ITUMU OOBEKTaMH.

VYTouHsIOTCST BUABI OOBEKTOB IPA’KAAHCKUX IPaB B HOBOM pe-
nakuuu ct. 128 'K PO, k KOTOpBIM MPOEKTOM OTHECEHBI «8eyll (8KI0-
4as HaIuyHvle OeHbeU U OOKYMEeHMAapHble YeHHble Oymazu), uHoe umy-
wecmeo, 8 Mom Hucie UMywecmseeHnble npasa (6xk104as besHantudHble
OeHedcHble cpedcmea, 6e300KyMeHmapHble YyeHuvie oymazu, yugpposuvle
npaea)» TpH COXPAHEHUH IOCIEAYIOLIEr0 TEKCTa MPEeXHEeW peaakiuu
9TON CTAaTBU: «...pe3yabmamvl pabom u OKa3aHue yciye, OXpaHsemvle
pe3yibmamsl  UHMENNEeKMYANbHOU O0esAmeNbHOCmU U  NPUPAGHEHHbLE
K HUM cpedCcmead UHOUBUOYAIU3AYUU (UHMELIEKMYAIbHASL COOCMBeH-
HOCMb); HemamepuaibHvle O1a2ax.

[Ton mm¢ppoBBIM MpPaBOM MOHUMAIOTCS yIOCTOBEPEHHBIE COBO-
KYITHOCTBIO 3JIEKTPOHHBIX JaHHBIX (LM(GPOBBIM KOJIOM MM 0003Haue-
HUEM) MpaBa Ha OOBEKTHl TPAXKJAHCKUX MPaB B JCLEHTPATM30BAHHOM
MHPOPMAIIMOHHON cHcTeME (CaMO ONMHMCaHUE OOBEKTOB JIOJKHO OBITH
JOCTYIHO 00JanaTento HuppoBoro npasa B paMkax MH(OPMaMOHHOM
CHUCTEMBEI).

Takum o6pazom, 1 poBIe MpaBa (BMECTO TOKEHOB) MPU3HAIOT-
Csl 3aKOHONPOEKTOM KaK BMJl MMYLIECTBEHHBIX mpaB. OHM CMOTYT
YAOCTOBEPSTH MpaBa Ha BCE OOBEKTHI I'PaKJaHCKUX IpaB (KpoMe HeMa-
TepHUaJbHBIX OJIar) U y4acTBOBaTh B IPaKAAHCKHUX MPABOOTHOIIEHUSAX
KaKk 000pOTOCIIOCOOHbBIE OOBEKTHI IPAYXKAAHCKUX TPAB.

OObexrtamMu LU(POBBIX MPaB HE MPUZHAIOTCA HEOTUYKIAeMble
U HemnepeaaBaeMble HeMaTepHalbHblEe Oylara, K KOTOPBIM B COOTBETCT-
Bun co cT. 150 'K P® oTHOCATCS: ®U3Hb U 3[0POBHE, TOCTOMHCTBO
JIMYHOCTH, JIMYHAsi HEIPUKOCHOBEHHOCTh, YECTh U J0OpOE UM, AeI0Bast
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penyTanus, HEMPUKOCHOBEHHOCTh YACTHOW >KM3HU, HEMPUKOCHOBEH-
HOCTh JKUJUIIIA, JMYHAs W ceMeiHas TaifHa, cBOOOJa TMepeBUKEHUS,
cB000/1a BRIOOpa MecTa NMpeOBIBaHUS M KUTEIHCTBA, UMS TPAKJAHUHA,
aBTOPCTBO, MHBIE HeMaTepHalbHbIE OJara, MpUHAJJIeKAITUE TPaK/Ia-
HUHY OT POXJCHHS WM B CHITY 3aKOHA.

PazymHOCTH Takoro OTrpaHWYEHHUs] MUMYIIECTBEHHBIX MPaB OT
IpaB Ha HeMaTepuaibHbIe Oara HaTAIKUBAET Ha MBICIH O BO3MOXKHO-
CTH YCTaHOBJCHHS HU(POBBIX MPaB YeOBEKa W IpaKJaHWHA Hapsy
¢ rapantupoBaHHbiMU KoHcTuTyrnmein PO nmonutnuecKMMH, COLHMAIIb-
HBIMU, JKOHOMHUYECKUMHU U UHBIMHU TIpaBaMu. B pa3BuTHe e — BIIOJTHE
CBOEBPEMEHHO CTaBUTh BOMPOC O 3aKPEIICHWU IU(GPOBBIX MPaB Yeso-
BeKa W TpaXJaHWHA, K IPUMEPY: MpaBo Ha MUPPOBOH MMMYHHUTET OT
«(eiikoBoit» mHPopManmu B cetu MHTEpHET, Ha 3alUTy TEPCOHAb-
HBIX JIAaHHBIX M CBEJCHHWH O JIMYHOM XU3HHU, MPaBO Ha KuOepOeszomac-
HOCTh, MPaBO Ha CBOOOJHBIM JOCTYNl K WHTEPHET-KOMMYHUKAIHSIM
U T.JI.

BozBpamasche Kk 3aKOHONPOEKTY, CIeIyeT OTMETUTh, YTO KOH-
HENTyalbHO Pa3pabOTUYMKU MPOEKTa UCXOMAAT U3 TOTO, 4TO «IuppoBoe
PaBoOy MPEJICTABISET COO0M HOBYIO IOPUIUYECKYIO (UKIIMIO, KOTOpast
Mo CcBOeW cymHocTH Onm3ka K 1meHHod Oymare. [loatomy mox mmudpo-
BBIM TPaBOM IMpeajaraercs MOHUMAaTh COBOKYITHOCTH 3JIEKTPOHHBIX
JaHHBIX (UdPOBON KO, 0003HAUCHKE), KOTOpas yJIOCTOBEpseT MpaBa
Ha OOBEKTHI IpaKJaHCKUX TpaB. Mcxoas u3 3Toro, «1udpoBoe mpaBo
MOJKET YJOCTOBEPUTH JIUIIb MIPaBa Ha BEIH, MHOE UMYIIECTBO, Pe3yib-
TaThl paboT, OKa3aHWE YCIyT, WCKIIOUMTEIbHBIC MpaBa», OTMEUYAETCS
B MOSICHUTEIHLHOM 3aITHCKeE.

Crnenyer OTMETUTh, YTO CTOPOHHUKOM TaKOTO MOAX0/a K Iud-
POBBIM TIpaBaM C TO3UIMU NMPUMEHEHHS MO0 aHAJIOTUU KJIACCHUYECKUX
TPKIAHCKO-TIPABOBBIX WHCTUTYTOB, TaKMX KakK Oe€3I0KyMEHTapHbIE
neHHble Oymaru, siBisiercst JLA HOBOCéJ‘IOBal, a A.Wl. CaBenbeB cunMTacT
BO3MOYXHBIM PaclpoCTPaHUTh Ha IUPPOBbIE 00BEKTHI (TOKEHBI) MPaBO-
BbIE PEKMMBI YK€ CYIIECTBYIOIIUX W HamOoJjee MPUMEHHMBIX THIIOB
npaB (BelHoe, 0053aTeIbCTBEHHOE, HCKITIOUUTENLHOE, KOPIIOPATUBHOE
u np.)z. Bwmecte ¢ tem Bwimensiercss HayuyHas mo3unus A.l. Cepro3,

' Cm.: Hosocénosa JI.A. «TokeHu3aius» 00beKTOB FpaxaaHckoro mpasa // Xo-
3sCTBO M paBo. — M., 2017. — Ne 12. — C. 29-44.

2CMm.: Casenves A HekoTopble pHCKM TOKEHHM3alUU ¥ OJIOKYCHHHU3AIMH
IPaXXIaHCKO-TIPABOBBIX OTHOIIEHHUH // 3akoH. — M., 2018. — Ne 2. — C. 36-51.

3 Cm: Cepeo A.I" Hanonpaso: Ha mopore Oyaymiero // VHTemekTyaabHas
COOCTBEHHOCTh. ABTOPCKOE IIPaBO M CMEKHBIE TipaBa. — M., 2018. — Ne 1.— C. 7-14.
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MOJIATAIOIIEro, YTO B MNEPCHEKTUBE JOJKHA CHOPMHUPOBATHCS HOBAs
KOMIUIEKCHasi OTpacip MpaBa — HaHompaBo. OIpelneneHHbIH MOIX0L
K alalTaliy TPAAULIHUOHHBIX MPABOBBIX CHCTEM K COBPEMEHHBIM LU}-
POBBIM TEXHOJIOTHAM TIPEUIOKEH aBTOPOM HACTOSAIIEH CTAaThH .

ObnanareneM nM(pPOBOro mnpaBa NPU3HAETCS JMIO, KOTOPOE
B CHJIy TOI'O, YTO OHO MMEET YHHMKaJbHBIA J0CTYN K LHU(POBOMY KOy,
CHOCOOHO pacnopsiKaThesl LU(GPOBBIM IPpaBoM. B To ke Bpems 3aKOHO-
MIPOEKT MpeaLyCMaTPUBAET MEXaHU3M HOMHHAJIBHOTO BIaJCHUs LU(pPO-
BBIMU IIPaBaMH, B paMKaX KOTOPOTO Biajener OyJaeT BeCTH ydeT nud-
POBBIX IIPAB TPETHUX JIUL], 00JaAIOLINX YHUKAIBHBIM JOCTYIIOM.

[udpoBbie mpaBa MOTYT OTUYYKAATHCS WM TEPEXOAUTH OT
OJIHOTO JIMIa K JIPYrOMYy Ha TeX K€ YCIIOBHUSX, YTO U OOBEKTHI I'pax-
JAHCKMX IpaB, MpaBa Ha KOTOPbIE OHU YAOCTOBEPSIOT (T.€. B CHIY
cT. 129 T'K P® — mo0biM criocoOoMm, eclii OHU HE OrpaHUYeHBI B TPax-
JAHCKOM 000poTe), ¢ 0coOeHHOCTsMHU, ycTaHaBnuBaembiMu ['K PO
Y UHBIMH 3aKOHAMHU.

Ilepexon nudpoBeIX NpaB Ha 0OBEKTHI IPAKIAHCKUX IIPAB OCY-
LIECTBISIETCS UCKIIOUUTENIBHO MOCPEICTBOM BHECEHMsI B MH(opMalu-
OHHYIO CUCTEMY («paclpeieseHHbI peecTp») CBeACHUN O mepenayde
uudpoBoro mpasa npuobpetarento. OOpeMeHEeHHUE WM OrpaHUYeHUE
pacnopspkeHus: OObEeKTaMU TIpakJaHCKUX IIpaB, IpaBa Ha KOTOpPbIE
YAOCTOBEPSIIOT LU(PPOBBIE IpaBa, BO3HUKAIOT HCKIIOYUTEIBHO IpU
BHECEHHM CBEACHUN 00 OOpEMEHEHUHU WM OrpaHMYEHHM pacropske-
HUSI TAKUMH IA(POBBIMHU TpaBaMy B HH(POPMALTMOHHYIO CUCTEMY, €CIIH
HWHOE HE NpeaycMOTpeHo 3akoHoM. [Ipennonaraercs, 4ro mpuoOpera-
Tenb UU(POBOro MpaBa 3HAET O TAaKOM OOPEMEHEHUM WU OrpaHUue-
HUMU.

WupiMu cnioBamu, 000pOT «U(PPOBBIX MpaB» OyAeT OCYIECTB-
JATHCSI TOJBKO MOCPEACTBOM BHECEHUS 3amucedl B MH()OPMALMOHHYIO
cucteMy («pacnpeieneHHbIl peecTpy — T.e. TEXHOJIOIHs OJIOKYElH),
BKJIIOYasi BO3MOKHOCTh KYIUIM-IIPOAAKU TakuxX mpaB. B 3Tom cmbicie
co3laeTcsl mpaBoBas 0a3a s «uu(ppoBOro o0OpoTay «UU(POBBIX
paB» (OXBaThIBalOIIas U «UU(POBbIE TEHBIM»), KOTOPbII 3aKiII0YaeT-
Csl B MIOCJIE0OBATEIbHBIX 3aUCIX MPOTrPAMMHOIO KOJA, BBIIOJHSIEMOIO
KOMIIBIOTEPOM I10 MPaBUJIaM PACIPEIEIIEHHOTO peecTpa.

[udpoBoe mpaBo MOXKET YAOCTOBEPATH NpaBo (TpeOOoBaHHE),
Nepexo]] KOTOPOro OCYIIECTBISIETCS B TAKOM K€ IOpsIKE, Kpome

"'Cm.: Kapyxus A.A. OuudpoBanmoe mpaBo: BHpTyalbHOCTs B 3aKome //
WutennexryanpHast cCOOCTBEHHOCTh. ABTOPCKOE TIPaBO M CMEKHBIE mpaBa. — M., 2018. —
Ne 2. - C. 5-20.
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cllydaeB, KOIJla yCTyIKa mnpaBa (TpeOoBaHus) 10JIKHa ObITh COBEpIIEHA
B HOTapHaJbHOH (hopMe OO B CHITy 3aKOHA TpeOyeT coriacus JOJK-
HUKa. 3aKOHOMPOEKT CIELUAIBHO OrOBAPUBAET, YTO JOLKHUK HE BIpa-
BE€ OTKA3aTbCsl OT UCIIOJIHEHUsI 003aTeNIbCTBA CO CCHIIKOW Ha OTCYTCT-
BHE€ OCHOBaHHUS 0053aTeNbCTBA JINOO HAa €ro HEJCHCTBUTENbHOCTh U HE
BIIPaBE BBIBHUTaTh MPOTHUB yIOCTOBEPEHHOTO IIM(POBBIM MPABOM Tpe-
OOBaHUS KpEIUTOpPA TAKHE BO3PAKEHUS, KOTOPbIE OTCYTCTBYIOT B OIH-
CaHMU OOBEKTA.

[IpyHUMIIHANBHO Ba)KHBIM TaKXe SBIISETCS NPUMEHEHUE MPUH-
yuna necanuzayuu X UU(QPOBBIM IMpaBaM, T.e. TaKue IpaBa MOTYT
IPU3HABATHCSA TOJBKO B CIy4asX, IPEIyCMOTPEHHBIX 3aKOHOM. Takoii
KOHLENTYaIbHBII TOAXOJ TO3BOJIUT, IO 3aMbICIy pPa3pabOTYMKOB
3aKOHOMPOEKTA, OTTPAaHUYUTb BAXKHbIE I HSKOHOMUKH OOBEKTHI
(«TOKEHbI») OT MaJIO3HAYUTENIBHBIX WJIM MOTEHIHAIbHO HEOe30IacHbIX
00BEKTOB (OOHYCHI IO KapTaM JIOSUIBHOCTH, BUPTyaJIbHbIE MPEIMETHI
B CETEBbIX UIpax U IMp.).

Jloruka 3aKOHONPOEKTA NPEINOoiaraeT, 4To BHECEHHE H3MEHe-
Hui npexe Bcero B 'K PO mocnyxut Tonsko Haganom (hopMupoBa-
HUS 3aKOHOZATeIbHOro 6s10Kka nudposoro npasa. [Ipennonaraercs, yto
OyayT pa3paboraHbl U (efepanbHble 3aKOHBI, COZIEpIKAllde HOPMBI
NyOJMYHOrO TpaBa JUIsi BCECTOPOHHETO PETYJIMPOBaHHS LUPPOBBIX
IpaB, UX NPU3HAHU, cPepbl NCIIOIB30BaHUSI U OCOOEHHOCTEH 000poTa.
[Ipennaraercs 3akpenuTh, Hampumep, B dDenepalbHOM 3aKOHE OT
27 nronst 2006 r. Ne 149-®d3 «O6 wundopmanuu, WHGHOPMAIUMOHHBIX
TEXHOJIOTUSAX U O 3alIUTe UH()OPMALMI» BaXKHBI KPUTEPUIl CyLIECTBO-
BaHUS LM(POBOro npasa B MHGOPMALMOHHONW CHUCTEME, KOTOPBIM Obl
OTBEYaJl YCTAHOBJIEHHBIM 3aKOHOM IpHU3HAKaM JE€LUEHTPAIN30BaHHON
UH(POPMALIMOHHON CHUCTEMBI («pacpeeICHHbIN PeecTp»).

[{udpoBbIM paBaM NpeoCTaBISIETCs CyAeOHas 3alIuTa HapaBHE
C MHBIMU IIPaBaMU Ha 0OBEKTHI T'PaKJaHCKUX NpaB. TpeboBaHuUs rpax-
JaH M OpraHu3alii, BHITEKAIOIIME U3 CICJIKH C LHU(POBBIM IPaBOM,
HoJyUIeXKaT CyJeOHOM 3aluTe, €caM OHM COOTBETCTBYIOT YCIIOBUSM,
ycraHoBleHHBIM ['K P® u npyrumu 3akoHamu.

B 3akoHONpoeKkTe BBOIUTCS TAKXKE HOBOE MOHATHE «UIU(PPOBBIE
JeHbIW» (3KBUBAJIEHTHO IOHATUIO «KpunTOBamtoTa»). LnppoBbivmu
JICHbI'aMU TPU3HAIOTCS OOBEKTHI, aHAJOTHYHBIE HMU(PPOBBIM KOJIAaM M
0003HaueHUsAM (KaK COBOKYIHOCTb AJIEKTPOHHBIX JJAHHBIX), CO3/1aHHBIE
B MH(OPMAIIMOHHOW CHCTEME, OTBEYAOLIEH YCTaHOBIECHHBIM 3aKOHOM
NpU3HAKaM JIELEHTPAIU30BaHHON MH()OPMALMOHHON CUCTEMBI, U HC-
H0JIb3yE€MBbIE TI0JIB30BATEISIMH 3TON CUCTEMBI JIJIsl OCYIIECTBICHHUS I1Ja-
Texxel. Tem He MeHee 1M(POBbIe JEHbI'M 3aKOHHBIM CPEICTBOM ILIaTEXa
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HE SIBJSIIOTCS, HO B NEPCIEKTUBE OHM CMOTYT CIYKUTh (PU3NYECKHM
U IOPUIMYECKUM JIMIaM B Ka4eCTBE IUIATEKHOIO CPECTBA B KOHTPOJIH-
pPYEMBIX 00beMax B CIydasiX U Ha YCIOBHSAX, YCTAHOBJIEHHBIX 3aKOHOM
JOMOJTHUTEIBHO.

LludpoBbie 1eHBIH MOXHO Oy/IET MCIONB30BAaTh HApSAAY C UHO-
CTPaHHOW BAJFOTOHM Tarke MpH (POPMYJIUPOBAHUN yCIOBUH COTJIAIICHHIA
o BamoTHO# oroBopke (cT. 317 'K PD).

L{udpoBblie 1eHBIN, KaK M3JI0KEHO B IMPOEKTE 3aKOHA, MPEACTaB-
JSIOT COOON YCIIOBHBIE €IMHUIIbI, CO3JaHHbIE C MOMOLIbI BBIYUCIIU-
TeNbHBIX TeXHOJO0rui. O60pOT LU(POBBIX AEHET B CIyYasX U B IPedy-
CMOTpPEHHBIX 3aKOHOM Hpefenax OyJIeT OCYLIECTBIATHCS M0 MpaBUiIaM
obopota nmudpoBbix mpas. [lockoabky 000poT UPPOBLIX ACHET OyJeT
OCYLIECTBIATHCS B HMH(OPMALMOHHOW cHcTeMe («pacrpeeseHHbINH
peecTp»), UX (UKcaus M Mepexoja OT OJHOIO JMLA K Apyromy Oyner
COBEpILATHCS C IOMOILBIO AJIEKTPOHHON 3anucH (IPOrpaMMHOIO KOfa)
JUTst 00s1agaTess UPPOBBIX JICHET.

OTO AacT BO3MOYKHOCTb BKJIIOYMTH LU(PPOBBIE JIEHBIM B KOH-
KyPCHYIO MaccCy JI0JDKHUKA U B HACJIEICTBEHHYIO MACCy, YTO MO3BOJIUT
paspelaTh KOJUIM3HM, C KOTOPBIMU CTAJIKHUBAETCSl B HACTOSAIIEE BpeMs
cyaeOHas mpaktuka. Hanpumep, B OTHOIIEHHH KBaTH(UKAIIMK MTPABO-
BOTO CTaTyca KpPUOTOBAJIOTHI: SIBISETCS JIM KPUIITOBAJIIOTA, COCTaB-
JSIOLIAsl COJEPKUMOE KPHUITOKOIIEeNbKa, Haxoasmerocss B cetu WH-
TEPHET [0 YCTAaHOBJIEHHOMY ajpecy BeO-caliTa ¢ ONpeAeIeHHbIM
UACHTU(UKATOPOM, OOBEKTOM TPaKJAaHCKUX IPaB WJIM KPUNTOBAIIOTA
MpeaCTaBIsAeT co00i MH(pOPMAIMIO U BBUAY 3TOTO HE MOKET OBITH OT-
HECeHa K 00bEKTaM IpaKAaHCKUX MpaB .

B 10 xe Bpems KOHLENTyajabHasi BO3MOYXKHOCTh OCYILECTBICHUS
TaKOro IpaBa JI0JKHA ObITh 0OecreyeHa HaTuYueM BO3MOXHOCTH IpU-
HYJIUTEJILHOTO COBEPILEHUS 3alliCU O HOBOM 00J1aiaTene npaB Ha JlaH-
Hbli 00bekT. TakuMm 00pa3oMm, LU(POBbIE AECHBI'M HE YIOCTOBEPSIOT
MpaBa Ha Kakue-Tu00 0O0BEKTHI.

Jnst undpoBbIX NpaB M HUGPOBBIX JCHET MPEAyCMaTPUBAIOTCS
UJCHTUYHbIE IpaBuia obpamieHus. B yactHocTH, uudposbie npaBa Mo-
I'yT BBICTyHaTh B KayeCcTBE MpeAMeTa KyIUIM-NIPOAaKu, HO U3 OOLIero
CMBICJIa 3aKOHOIIPOEKTAa CJIEAYET, UTO LUU(POBbIE JEHBIU TAKXKE MOTYT
ObITb MPEIMETOM KYIUIM-TIPOAAXKH, YMOAOOJAACH B ITOM JIeHbI'aM

' Cwm., manp: Tloctanosnenne JIeBATOr0 apOUTPAXKHOTO AMEIIAIHOHHOTO Cyaa
ot 15.05.2018 N 09 ATI-16416/2018 1o neny N A40-124668/2017. — Pexxum moctyna:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc;base=MARB009;n=1444056#08
878871109440023
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(BaytoTe, KOTOpas SABISAETCS MPEAMETOM KYIUIM-IIPOJAXH, a HE TOJIBKO
CPEICTBOM IIATEXa).

B urore cnenyer npusHath, 4TO aKTHBHAsI pa3paboTKa 3aKOHO/a-
TeNbHOM 0a3bl B cepe peryImpoBaHHs MUPPOBOI SKOHOMHUKH U IUQ-
POBBIX TEXHOJIOTUH MOTpeOyeT 3HAUUTENIbHBIX HWHTEIEKTYalIbHbIX
yCHUIIU, KOTOpble HEOOXOAUMO IPEANPUHUMATh B CAMOM OIEPATUBHOM
MopsZKe U1 CTUMYJMPOBAHMSI MPAKTUYECKOIO  HCHOJIb30BAaHHS
NPEUMYIIECTB M PACKPBITUS BO3MOXKHOCTEH IHM(POBBIX TEXHOIOTHI
B COBPEMEHHON POCCUUCKON ITU(POBOI SKOHOMUKE.
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O.C. AB1ouuHna

MNPEJEJIbI UCITOJIb3OBAHUSA
UHTEJJIEKTYAJBHOM COBCTBEHHOCTH
B IIM®POBOI SKOHOMMKE
(Cratbs)

Annomauusn. Hcxoos uz pazpabomanHou aemopom KOHYenyuu o ce-
KVHOAGPHOM Xapakmepe npasa Ha 3aujumy UCKIIOUUMETbHbIX NPAs, AHATU3U-
PYIOMCL NOOX00bl, CEA3AHHbIE C GUOOUBMEHEHUEM NPUMSA3AHULL Aemopos
6 3M0Xy Yuposoi skonomuxu. Ilosenenue pexcuma IKCKIO3UBHOCMU HEOXPa-
HOCNOCOOHOU UHpOpMayuu npusooum K HeoOXO0OUMOCMU NPUSHAMb, YMO
€ ygeaudenuem CrmoumMocmu uH@opmayuu, npespawyeruem ee 8 00beKm coeiok
He MOAbKO KAK COCMABNAIOuel OXPAHAEMbIX Pe3yabmamos UHMeLIeKmyaib-
HOU OesimenbHOCMU, OUCKYCCUSL O 8O3MONICHOM CHAMUU UHMEILIeKINY ANbHbIX
UMMYHUMEMO8 CMAHOBUMCSL 8ce bolee OUHAMUYHOLL.

Knrouesvie cnosa: UHmMen1eKmyaibHasl CO6cm6€HH00mb,’ L;uqbpoeaﬂ
IKOHOMUKA, ceKyHc)apnoe npaeo, uckKjiaovdumeilbrHoe npaeso, He()06pocoeecm—
Has KOHKYperyuA, 3awuma uHmeleKknyalbHblx npae.

O.S. Avdonina. Limits on the use of intellectual property
in the digital economy. (Article)

Abstract. Based on the author's concept of the second nature of the
right to protection of exclusive rights, the author analyzes the approaches
associated with the modification of the authors' claims in the era of the digital
economy. The emergence of a regime of exclusivity of non-capable information
leads to the need to recognize that with the increase in the cost of information,
turning it into an object of transactions not only as part of the protected results
of intellectual activity, the discussion about the possible removal of intellectual
immunities is becoming more dynamic.

Keywords: intellectual property; digital economy,; secondary right;
exclusive right,; unfair competition; intellectual property protection.
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[lo cBoeii mpaBoBOi MpHPOAE BXOAAIIME B COCTAaB IIpaBa (IIpaBo-
MOUHs1) Ha 3alIUTy UCKIIOUUTENBHBIX MTPaB BO3MOYKHOCTH IO COBEpILIe-
HUIO (PaKTUYECKUX U IOPUIMYECKUX JICHCTBUM SIBISIOTCSA CEKYHAAPHBIMU,
MO3BOJIIIOLUIMMH HOCHUTEINIO0 JTAaHHOTO IpaBa (MpaBOMOYHS) OJHOCTO-
POHHUMU JEHCTBUSMHU BIMATH HA IUHAMHUKY CYLIECTBYIOLIETO OXPaHU-
TEJIBHOTO MPaBOOTHOIIEHUS. B TO e Bpems MpaBoO Ha 3aIUTYy UCKIIIO-
YUTEIBHOI'O MIPaBa UMEET CBOM MpEeiibl, a crenndrka 3amuIaeMoro
00BEKTa — MHTEJUIEKTyaJIbHOM COOCTBEHHOCTH — 00YCIIOBIMBAET BBIJE-
JeHHe OOIMX M CIEUUAIBbHBIX MpEAeaoB IpaBa (IpaBOMOYMsS) Ha 3a-
muTy'. OGIIIHeE TIpe/eNsl ONpe/e/IeHbl BHEIIHUMY IPAHUIAME J1eHCTBHS
IpaBa: OrPaHUYEHHUS, YCTAHOBJICHHbIE 3aKOHAMH, YCMOTPEHHE MPaBO-
oOnajaTens, yciIOBHs JIOrOBopa, OOBEM JEeClOCOOHOCTH CyObeKTa
MHTEJUIEKTYaJIbHOTO IIpaBa; XapakTep IpaBa B 3aBHCHUMOCTH OT €ro
000pOTOCIOCOOHOCTH; ATall PEeATU3alUM HHTEUIEKTYyaJbHOIO IpaBa
u T.11. CrenuanbHble MpeeNbl XapaKTepU3yTCsl TEPPUTOPUAIBHBIM U
BPEMEHHBIM XapaKTepOM MPAaBOMOYMH CyOBEKTOB HMHTEIJIEKTYalbHbBIX
IpaB, a TaKXKe 00bEMOM MAaTEHTOBAHHS NPH3HAKOB 00HEKTOB MPOMBIII-
JIEHHOM COOCTBEHHOCTH.

B HacTosiiee Bpemsi HaM MpeACTaBIseTCs OUYEHb BaXKHBIM 00pa-
TUTb BHUMAHUE Ha TO, YTO B YCJIOBUSAX PAa3BUTHS LU(PPOBOM IKOHOMU-
KA MOXET OBITh BBIAEJICHA CAMOCTOSATENbHAs TIpylna IpeaesoB —
B chepe perymupoBanusi anturpacta. C 2012 r. HEe yTHXAIOT CHOPBI
O COOTHOLIEHMH TPa)XJaHCKOTO U aHTUMOHOIIOJIBHOTO 3aKOHOAATENb-
CTBa M 11EJ1eCO00Pa3HOCTH CHATHSI MpeaycMoTpeHHbIX cT. 10, 11 dene-
panbHOro 3aKkoHa oT 26 utonsa 2006 r. Ne 135-03 «O 3ammre KOHKY-
PEHLIMU» «aHTHUMOHOIIOJBHBIX MMMYHHTETOB» JJISl MCKIIIOUUTEIbHBIX
IpaB Ha pe3yibTaThl MHTEUIEKTYyaJIbHOW JEATENbHOCTH M CPEICTBA
uHauBuAyanu3anuu. Mrak, B coorBerctBum C 4.4 ct. 10 («3ampet Ha
3710ynoTpeOIeHne XO35HCTBYIOUMM CYyObEKTOM JOMUHUPYIOLIMM I10-
JoxkeHruem»), 4. 9 ct. 11 («3anper Ha orpaHMYMBAIOIINE KOHKYPEHIIHIO
COIVIALIEHUs XO3SHCTBYIOIIMX CYOBEKTOB») TpPeOOBAaHUS HACTOSIIUX
CTaTell HEe pacnpoCTPaHSIOTCS Ha COIVIAIIEHUS O IMpPeJOCTaBICHUU
U (1) o0 OTYUYXAEHUU MpaBa UCMOJIb30BAHUS Pe3yJIbTaTa MHTEIIEK-
TyaJIbHOH JIeSTENBHOCTH WU cpencTBa naauBuayanuzauu. ®AC Poc-
CUM BBIJIBUraeTCs MHHULMATHBA WCKIIOYEHHUS YKa3aHHBIX ITyHKTOB W3
3aKkoHa M NOPSAMOro PacHpPOCTPAHEHMs JIEHUCTBHSI aHTHUMOHOIOJIBHOIO
3aKOHO/IaTeJIbCTBA HA JIMIIEH3MOHHBIE COTJIALICHHUS.

"'Cm.: dédonuna O.C. Baumra TpaB Ha HHTEIVIEKTYATBHYIO COOCTBEHHOCTD:
TousTHe, XapakTepucThKa / BecTHHK apOUTpaxkHOM npakTuku. — M., 2016. — Ne 4. —
C.4-9.
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C yBenMyeHMEM CTOMMOCTH HMH(pOpMalWH, MpEeBpaIleHUuEM ee
B O0BEKT C/IEJOK HE TOJIBKO KaK COCTABIIAIOUICH OXpaHSIEMBIX Pe3ylib-
TaTOB MHTEJIEKTYaJIbHON AESITEIbHOCTH AUCKYCCHSI O BO3MOKHOM CHSI-
TUU WHTEJJIEKTYaJIbHBIX MMMYHUTETOB CTAaHOBHUTCS Bce Oojee AMHA-
muyHOU. Crenka o o0beIMHEHNIO KoMTiaHu# «batiep» u «MoHcaHTO»
BO MHOTOM CB$I3aHa HE TOJBKO C MaTepUaIbHBIM IPOU3BOACTBOM, HO U
¢ 00BeTMHEHUEM TEXHOJIOTUN U 0OMEHOM HH(pOpMaIien.

B cBs3u ¢ aTuM paspabarbiBaeTcs KOHCTPYKLHUSA, KOTOpasi MO3BO-
auiia Obl OTPaHUYUTh BO3MOXHOCTH 3aIUTHI a0COJIOTHOTO MHTEIIEK-
TyaJIbHOTO IIpaBa MpaBooOanaTess B CIy4ae HENpsSMOro JOMHHHPO-
BaHUs NpaBooOiajgaTens Ha pblHKE. JJOMMHUpOBaHME MyTeM OKa3aHMs
BJIMSIHUSL HA CMEKHBIC PBIHKH IMOJYYHJIO Ha3BaHHE «ceTeBOH 3(PderT»
U paccMaTpPUBAETCS KaK OJIMH U3 3JIEMEHTOB HAJIMYMs JOMUHUPYIOLIETO
MIOJIOKEHMSL.

Ilo manHOMYy BoImpocy cdopmupoBanuck JBa noaxona. OxpHa
IpyMIa y4eHbIX BbICKAa3bIBAETCS 3a COXPAaHEHHE HE3bIOJIEMbIM MPUHIU-
na abCOIFOTHOTO XapaKTepa UCKIIOYUTENbHBIX IIPaB, BTOpas — OopeTcs
3a pacHIMpeHHe Kpyra OTHOILEHUH, K KOTOPHIM CJEIyeT NPUMEHSThH
AHTHMOHOIIOJILHOE 3aKOHOAATEIbCTBO B LEJAX OTMEHbI UMMYHHUTETOB
UCKJIIOYUTENbHBIX NpaB. Ilpu 3TOM pedb IOJKHA MITH HE O TOM, YTO
roCyJIJapCTBO yCTAHABIMBAET MPEAEIbl OCYIECTBIECHUS UCKIIOYUTEIb-
HBIX I[IpaB, CO3/laBas CHUCTEMY OIPAaHUYEHUH, KOTOpas IO3BOJSET
coburo1aTh OajlaHC MHTEPECOB, @ O COBEPLICHHO MHBIX Mpejenax pea-
JIu3aluK cyOBbEKTUBHOIO MpaBa Ha 3aIIUTY MCKIKOYMUTENBHOIO MpaBa —
OrPaHUYEHHUAX MMyOJIUYHO-IIPABOBOIO XapaKTepa.

C TpaguLMOHHBIX MO3ULUN TPaKIAHCKOE 3aKOHOAATEIbCTBO
[peayCMaTpUBAET UCUEPIIBIBAIOILMI MEpEeYeHb MEXaHU3MOB, C TOMOIIBIO
KOTOPBIX MOXHO 3((eKTUBHO OOpPOTHCS CO 3IOYHNOTPEOJICHUSIMHU B
nanHo#t cdepe: cr. 10 'K PD, koTopas MOKET NPUMEHSATHCS CyJlaMH,
B TOM YHCJIE€ IO COOCTBEHHON MHUIIMATUBE; CPOUHBIN XapaKTep OXPaHBbI
UCKJIIOUYUTENbHBIX NPaB; MEepeYeHb BUJIOB 0OBEKTOB, KOTOPBIM HE Ipe-
JOCTAaBIISIETCS OXpaHa; MPUHYIAUTEIbHbIE JIMIEH3UH; BO3MOXKHOCTb
JOCPOYHOI'0 IPEKpAIlEeHUsl NIpaB Ha HEKOTOPbIE BHUJIbI MHTEIUICKTYalIb-
HOM COGCTBEHHOCTH; (DaKTHI CBOOOJHOrO HCHONB30BaHHA' . B ciyuae
e NMPUMEHEHUs NPaBUI 00 OrpaHUYEHUU AHTHMOHOIOJBHBIX HUMMY-

"' Cm.: ITasnosa E., Kansmun B., Cycnuyvina M. T'paxgaHCKO-TIDaBOBOE U
AQHTHMOHOIIOJILHOE PEryJIHpOBaHHE MCKIIOUUTENBHBIX NpaB: MIHCTpyMeHT Ha BBIOOP? //
Konxypenuus u npaso. — M., 2013. — Ne 4. — C. 50-60.
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HUTETOB peub JO0JDKHA UATH O Mepax He CyAeOHOro, a aAMUHUCTPATUB-
Horo korTpos (PAC Poccu U ee TeppUTOPHAIBHEIE OPTaHbI) .

B sTOM CcMBICTe, Ha HaII B3I, MOPOXKAEHUE ceTeBoro 3¢ dexra
ClIe/lyeT pacCMaTpUBaTh KaK OCHOBAHUE Ul OTPAaHMYCHUSI CYOBEKTHB-
HOTO IpaBa Ha 3alIUTy UCKIIIOYUTEIBLHOTO TpaBa Ha pe3ysIbTaT WHTEN-
JIEKTYyaJIbHON JIeSTEIbHOCTH U NPUPABHEHHBIE K HEMY CPEACTBA MHIH-
BU/TyaJIM3alliu.

MOXHO coOrjacuThes, 4TO JeHCTBUS oOsanareneil MCKIo4Yu-
TENBHBIX TPaB Ha pe3yJbTaThl HMHTEIUIEKTYaJbHOH AEATENLHOCTH M
Cpe/ACTBa WHAMBUAYATU3AlMA MOTYT HNPUBOJUTH K 3JI0YHNOTPEOICHHIO
npaBamMu. B CBSI3M ¢ 3TUM OrpaHWYeHUs] AHTUMOHOMOJIBHOTO UMMYHHU-
TeTa KaXyTcs HYXHbIMH. B TO ke Bpemsi HEOOOCHOBAaHHOCTH KOHKY-
PEHTHBIX MPEUMYILECTB MpaBooOIagaTeneii, pUOOPETAIONINX UCKIIIO-
YUTENbHBIE TMpaBa, M OTCYTCTBUE A(PQPEKTUBHBIX MEXaHHU3MOB
CyAeOHOro KOHTPOJIS 32 HapyIIEHUSIMHU B JAaHHOW c(epe ¢ UCTI0NIb30Ba-
HHEM TPa)KIaHCKO-TIPABOBBIX METOJIOB OCTAIOTCS O] BOIIPOCOM.

[To MbIicu naeonoroB pedopmMbl aHTUMOHOIIOJIFHOTO 3aKOHO/1A-
TENILCTBA, CETeBbIe IPPEKTHI B Pe3ysIbTaTe TAKOTO HEMPSMOT0 JOMHHU-
pPOBaHMsI Ha TOBAPHBIX PHIHKAX MOTYT OBITH CBSI3aHBI C OCOOCHHOCTSMHU
UCIIOJIb30BAHUS UCKIIIOYMTEIBHOTO MPaBa B PaMKaxX pa3IMYHBIX JOTO-
BOPHBIX KOHCTPYKIIHIA.

Panee HamMu OBLIM BBIJENCHBI CIIEAYIOUIME BHIBI JOTOBOPHBIX
KOHCTPYKIMH, NMPUMEHUMBIX B cdepe o0opoTa MpaB Ha pPe3yJbTaThl
MHTEJJICKTYaJIbHOM JIeSITeTbHOCTH B 3aBHCHUMOCTH OT BO3MOKHOCTH
3alIMIIaTh CBOM MHTEIUICKTYyaJIbHbIE MIPaBa.

1. JIoroBOpEI, 10 KOTOPBIM € Nepeadell HCKIIOYUTEIBHOTO MpaBa
MEPEeXOUT MpaBo (IIPaBOMOYKE) HA €T0 3alUTy (JOrOBOp 00 OTUYXK/e-
HHUM UCKIIIOYMTENIBHOTO TpaBa; JOTOBOP O Mepeaade MCKIIOYUTEIbHBIX
NpaB Ha HMCKIIOYHUTENFHBIX YCIOBHAX (MCKIIOUUTENIbHAS JIHIICH3UA);
JIOTOBOP aBTOPCKOTO 3aKa3a, M0 KOTOPOMY HPEAyCMOTPEHO OTUYXKJIe-
HHE 3aKa3yMKy HCKIIOYUTEIFHOIO TIpaBa Ha IPOU3BEACHUE WIIH
UCKIIIOYHTENIbHAS JIMICH3US; JOrOBOP 00 MCHOJIb30BAaHUM pe3yjbTaTa
MHTEJJICKTYaJIbHON JEATEIIbHOCTH B COCTaBE CIOXKHOTO 00BEKTa; J0TO0-
BOP O PacHOpsHKCHUH MPAaBOM HAa KOMMeEpYecKoe 00O3Ha4YeHHE IyTeM
KYIUIH-NIPOJIAXKH WIT apEHIbI TIPEATIPUSATHS).

2. JIoroBOpbI, IpU UCHOJTHEHUH KOTOPBIX MPABO HA 3aIUTy BO3-
HHUKaeT y mpuoOperaTelnsi B CHIy NPSAMOTrO yKa3aHHs B 3aKOHE, ycTa-
HOBJICHHOTO B OTHOIIEHHWH KOHKPETHOrO BHJA JOroBopa. B maHHBIX

"' Cm.: @ununnosa C.JO., Xapumonosa FO.C. UMumk xoMMepcanTa: IIpaBoBoe
peryJupoBaHue U Cioco0bl oxpansl. — M.: CraryT, 2018.
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JIOTOBOpax B COCTaBe MPAaBOMOYMU MpaBooOIafarens JOMYCTHMO He-
MOCPEJICTBEHHOE YKa3aHHE Ha Iepexoi IpaBa Ha 3aluTy (JIOTOBOP
KOMMEPUYECKOH KOHIIECCHU; JOTOBOP JIOBEPHTEIBHOTO YIPaBICHHS
UCKITIOYUTENbHBIMU TIPaBaMU; JOTOBOP 3aJI0ra UCKJIIOYUTENBHBIX TPaB
C HEBO3MO)KHOCTBIO OTUY KICHUS TTOCIIEIHETO).

3. JloroBOpEI, B COOTBETCTBUU C YCIOBUSIMH M TPHPOJION KOTO-
PBIX TpaBo (IPaBOMOYME) HA 3AIIUTY UCKIIOYUTEIBHBIX IIPAB OTCYTCT-
BYET B CWJIy HaJIH4HsI OOIIMX CIOCOOOB 3alMTHI HAPYLIEHHOTO 00s3a-
TEJILCTBEHHOTO TIpaBa (ZOrOBOpP aBTOPCKOTO 3aKa3a C yCIOBHEM
O MPEIOCTABICHUU 3aKa34YMKy MpaBa HCIOJIb30BAHUS IPOU3BEICHHUS
B YCTaHOBJICHHBIX JIOTOBOPOM MpeZesax; TOr0BOP HEUCKIIOUUTEIbHOM
JMLIEH3UH; JOTOBOP 3aJ0ra MCKIIOYUTENFHBIX MPaB ¢ BO3MOKHOCTBIO
OTUY’KJIEHHS TIOCIIEHEr0) .

Hcxons u3 3TOrO AeneHus, ClieayeT MPU3HATh, YTO OTPaHuYeHUE
npaBa Ha 3alIUTy B Cllyyae MPUMEHEHHUS aHTMMOHOIOIBHBIMU OpraHa-
MU JIOKTPUHBI CETEBBIX 3(P(PEKTOB BO3MOXKHO TOJILKO B OTHOLICHUH TE€X
YYaCTHUKOB JIOTOBOPHBIX KOHCTPYKIHH, B KOTOPBIX IpPaBO 3aIIUTHI
NPUHAUICKHUT CTOPOHAM JIOTOBOPA.

B TO X Bpems mpaBooOiamaTtend MOTYT B ONpPEENICHHBIX CHU-
TyalusixX NpU3HABaTbCs HenoOpocoBeCTHBIMU. Bo Bcex ciydasix, Ha
HaIlll B3IJI]], HEIOOPOCOBECTHOCTh MPU OCYIIECTBIICHHHU TIpaBa (IIpaBo-
MOYHs) Ha 3alUTy WHTEJUIEKTYalbHOW COOCTBEHHOCTH HE HAIPAMYIO
Y HE OTKPBITO, HO MOCATAeT Ha 3aKOHHbIE HHTEPECHI HHBIX JHII. B cBs3H
C OTUM 3aliTa WHBIX YYACTHUKOB 00opoTa Oyner HambOomee rddek-
TUBHOM MMEHHO C IMPUMEHEHWEM HOPM aHTHMOHOIOJIBHOTO 3aKOHOMA-
TenbeTBa. HemoOpocoBecTHOCTh CyOBEKTOB MpaBa MHTEIICKTYalIbHON
COOCTBEHHOCTHU TPOSIBIISICTCS B HAMEPEHHOM yJep)KaHUH MPHOOpETEeH-
HOTO TpaBa (IPaBOMOYMS) Ha 3aLIUTY, UCKIIOYAIOUIETO €ro UCIOIb30-
BaHHE B KOHKYPEHTHOH cpezae, Ju00 B aKTUBHOM 3JI0yNOTPeOICHUH
MIPaBOM.

' Cm.: Asoonuna O.C. CyObeKTHBHBIE TPEENbl 3AUTH HCKIIOYATETHHBIX
npaB: ABToped. AuC. ... KaHI. IOpUA. Hayk. — M., 2017.
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N.A. YepemneBa

MPABO HHTEJUIEKTYAJIBHOM COBCTBEHHOCTH
B YCJIOBUSIX I'VIOBAJIBHBIX TIEPEMEH:
IPOBJEMA B3AUMOJIEVICTBUS
TEXHOJIOT'UI U IIPABA
(Cratbn)

Aunomauusa. B cmamve ananusupyemcs 6IuAHUE CMPEMUMENLHO20
Pazeumus yupposvix mexHor02uill Ha NPAGO UHMELIEKMYATbHOU COOCMBEHHO-
CMu; CMagumcst ONPOC 0 BO3MONCHOCMAX 83AUMOOEUCMBU NPABA U MEXHO-
Jo2ull; OMOENbHO 3ampazuearomcs npooiemMvl Npasoeo2o pe2yiuposanus
UHCIUIYMA NPOMBIULEHHOU CODCMBEHHOCIU.

Knwuesvte cnosa: npaso ummenieKmyanvbHol coOCMEeHHOCMU, Yup-
POBASL IKOHOMUKA, NPABO NPOMBIULLIEHHOU COOCMBEHHOCMU, MEeXHOL02Us pac-
npeoeneHHvIX peecmpos, lex informatica.

I.A. Chereshneva. Intellectual property rights in a changing
world: The problem of interaction between technology and law.
(Article)

Abstract. The article attempts to analyze the ongoing revolutionary
changes in society and their impact on intellectual property rights. It raises the
question of the possibility of interaction between law and technology. The
article specifically addresses the issues of legal regulation of industrial
property rights.

Keywords: intellectual property rights; digital economy; industrial
property rights; technology of distributed registry; lex informatica.

Ha coBpemenHoM 3tame pa3BuUTHsS 00LIECTBAa NMPOPBHIBHbIE HHHO-
BAaLlMOHHbIE U HMH(OPMALMOHHBIE TEXHOJIOTUU BBICTYMAIOT OJHOM M3
MPUYMH HEOOPAaTHUMBIX, TTTyOMHHBIX M TPAaHC(HOPMHUPYIOIINX HU3MEHEHUH.
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PeBONIOIIMOHHOCTh TaKUX W3MEHEHUI HE TOJBKO 3aTparuBacT chepy
MPOMBIIUIEHHOCTH ¥ MIPOM3BOJCTBA, HO U MPOHHUKAET B CUCTEMY OTHO-
IICHUH YeJTOBEK — YeJIOBEK, BKIIIOYas OTHOUICHHS YEJIOBEK — MalllHA He
B CyOBEKTHO-OOBEKTHOM, a CKOpee B CYyOBEKTHO-CYOBEKTHOM 3Haue-
Hun. Ocobast pons uHGOpMaIK U U(POBU3AIMH CTABHUT Tepen mpa-
BOM 33/1a4y IOMCKa HOBBIX CIIOCOOOB B3aMMOJIEHCTBHUS, BEICTPANBAHHUS
OTHOUICHUH W ONpEIETICHUs TMPEAEIOB JIOMyCTUMOrO, C OJHOBPEMEH-
HBIM COXpaHeHUeM (pyHIaMEHTAIbHOrO MOHUMAHUS IpaBa KakK UCKYC-
cTBa 100pa U CIIPaBeNTUBOCTH.

[TpaBo MHTEIUIEKTYaIbHOM COOCTBEHHOCTH — KpaeyroJIbHBIN Ka-
MEHb CTPEMHTENIBHO MPOUCXOSAIMX U3MEHEHHH, TOCKOIbKY WMEHHO
OHO HauboJee «IUIOTHO» CONPUKACAETCS ¢ MHHOBALMSAMH, BHICOKHMHU
TexHoJOrusAMHU. MHTennekTyanpsHoe U HHGOpMaMOHHOE TPaBo OyIyT
coo01ia obneKaTh B MpaBoBYIO (popMy HOBBIE «IU(PPOBHIE» KOHCTPYK-
un. ['oBOpst 0 paBe MHTEIJIEKTYaTbHONH COOCTBEHHOCTH, HEOOXOAMMO
OTMETHUTh, YTO TOPOJAMBIIASL €r0 MPOMBIIUICHHAS PEBOJIIOLUS O3HAMe-
HOBaJIa COOOI PEBOJIIOLMIO B OTHOLICHWHU K NPaBy TBOPUYECTBA, MHTEI-
JIEKTyaJIbHOMY TIpaBy Kak MpUHaAexkamero Mupy uneit. Camo Hamme-
HOBAaHHE «IPABO HWHTEUIEKTYAIbHOW COOCTBEHHOCTH» BOCXOJIUT
K OTOX/IECTBJICHHIO TpaBa Ha MAaTEPHIO W IpaBa HEMaTePHAILHOTO,
OTCIO/Ia U XapaKTepHOEe JUIS MHpa Bellell MOHSATHE «COOCTBEHHOCTH»,
KOTOPOE€ BIIOCIIE/ICTBHM OBUIO 3aMEHEHO TEPMHHOM «HHTEIJICKTYallb-
HBIE TIpaBa» Kak 0ojiee OTBEYAIOUIMM CYTH JAHHOTO SIBICHHS. MOXXHO
CKa3aTh, YTO ITOT HEpPEXOJ OT «MaTepPHAJIbHOT0» IMOHWMAaHHS IPaBa
MHTEJUICKTYJIbHOH COOCTBEHHOCTH K «UACATBHOMY» TaKXe ObLT PeBO-
JIOIMOHHBIM, KaK M T€ W3MEHEHHs, KOTOpbIe MPOUCXOoAiT ceifuac. [lo
AQHAJIOTUHU C MOJPA3JICICHUEM PAa3BUTHUS HAyKH HA MEPUOIBI HOPMAaJb-
HOW HAayKHd M HAYYHBIX PEBOJIONMH, HU(POBU3AIMS OOIIECTBEHHBIX
OTHOUIICHUH — 3TO M €CTh Ta camasl Hay4yHas PEBOJIOIMS, BOIJIOTHB-
mrasicsi B mpase. Mnesi, octaBasich 1Mo cBoeid MpHupojie HeMaTepHalbHOM,
B IU(POBYIO 3M0XY OOJIeKaeTcs B BUPTyalbHyI0 ¢opmy. Buptyains-
HOCTh MHpa OOYCIIOBIMBAeT HEOOXOAUMOCTh pa3pabOTKU HOBBIX IOJ-
XO/I0B K TIPaBOBOMY pEryJIMPOBAHUIO, COOTHOLICHUIO TEXHOJIOTHH
U TIpaBa, UX B3aMMHOMY BIHMSIHHIO JpYT Ha Apyra. [Ipou3BOIHBIMH OT
TaKOr0 B3aUMOJEUCTBHS, B YAaCTHOCTH, BBICTYMAIOT CJIEIYIOLIHE KOH-
nernmuu «lex informatica» u «kom ecth 3akoH» (code is law).

«Lex informaticay npezcTaBisier co00i MOX0/1, COTIACHO KOTO-
pOMY «ecCii B INIPaBOBOM PEXHME COJEpKAHHWE HOPM ONpeAeisieTcs
3aKOHOM M CYyJeOHBIMHU penieHusiMH, B lex informatica mpaBuia moBe-
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JIEHUS] OTPEJEISIFOTCS TEXHHYECKMMH BO3MOXKHOCTSIMH W TPAKTUKON
MIPUMEHEHUS TeXHOJIOrHi»' . DaKTHYECKH, pedb UAET 0 3aMeHe 3aKOHO-
JATeNbCTBA TEXHOJIOTHSIMU, YTO, Ha HAIll B3TJISAJl, HUBETTUPYET 3HAUCHUE
npaBa W HE MOXET pPacCMaTPHUBATHCS KaK MEpPCHEKTUBHOE B3aWMO-
JIEWCTBUE TIPaBa U TEXHOJIOTUH.

KoHuenmus «koji ecTh 3aKOH» OTpa)kaeT IMPEJICTaBIICHUS IOPU-
CTOB O MPOUCXOJSAIINX U3MEHEHUSX B OOIIECTBE OTHOCHTEIHLHO BIIUS-
HUS MHQOPMAIIMOHHBIX TEXHOJIOTHH W KOMIIBIOTEPHBIX MPOTpaMM Ha
noBenenue moAeh. Ecau B «lex informatica)» TeXHOJOrHH 3aMEHSIOT
3aKOHOJIATEIBCTBO, TO B KOHIENIMHU «code 1S law» TeXHOJI0rMH 4yac-
TUYHO OepyT Ha ceOst GYHKIMHU MpaBa Kak 00IIECTBEHHOT'O PErysTopa.
[To3Bonum cebe 00beMHOE ITUTHUPOBAHUE, OTpAXkKArollee MO3UINI0 3a-
PyOEKHBIX aBTOPOB MO JaHHOU mpobiemaruke. « TexHonorus, kKoTopas
YCTaHaBJIMBAET HOBBIC HOPMBI, BBI3BIBAET BOMPOCHI O MPUEMIIEMOCTH
TaKMX HOPM, HO W TOI/A, KOT/Ia TEXHOJIOTHUSl MCTOIB3YyeTCs ‘‘TONBKO”
JUTsL TOTO YTOOBI OOECTEeUNTh HCIIOJHEHHE JEHCTBYIONIMX MPaBOBBIX
HOpPM, €€ MPUEMIIEMOCTh OCTaeTCsl TOJI BOMPOCOM, TaK KakK PemayKIIUs
“noipke”” WM “‘He NOJDKEeH” K “B COCTOAHHMHM X WJIM “‘HE B COCTOSIHUM
yIrpo’kaeT TaKWM OCHOBOIIOJIATAIONIUM YCJIOBHUSM TPaBOIPUMEHEHUS,
KaK THOKOCTb M WHTEPIpETAUs HOPM ueoBekoM»”. Kax pa3 orcrona
U BBITEKAeT MOTPEOHOCTh B COATaHCUPOBAHHOCTH MHpa PEaTLHOTO U
BUPTYaILHOTO.

ITo cmpaBemmmBoMy 3amedannro M.A. denoTtoBa, «mpobiema
MPOrPaMMHOTO KOJIa KaK CPeICTBa PEryJUpOBaHUS KUOEPIPOCTPAHCT-
Ba U JICATEILHOCTH B HEM BEChMa CJI0KHA BBUAY NMPUHITUITHAIBHON HO-
BU3HBI 3TOTO COIUATBHOTO PETYIATOPa M HESICHOCTH €r0 COOTHOIICHHMSI
C JIpyTuMHU pernHTopaMI/I»3. OnHako Takas HESICHOCTbL HE IOJDKHA
MOPOXKJIaTh MIJHIIHION «3apEeTyJIMPOBAHHOCTEY HH(PPOBON Cpelbl.
B3anMmopneiicTBie mpaBa M TEXHOJIOTHH JIOJDKHO OCYIIECTBIATHCS TIO-
CPEJICTBOM JMAJIOTa: MPAaBO HAMEYAeT KOHTYPbI, TOMOTaeT MHHOBAIIHSIM
PAaCKpBITh 3aJI0KEHHBIA B HUX MOTEHIIMAN Ha Oiaro Bcero o0IecTsa,
a He OrpaHHYMBAeT HAYYHO-TEXHUYECKWUH MIporpecc, MPUHUMAs 3aKO-
HOJIaTeJIbHBIC AaKThl JIEKJIapaTHBHOTO Xapakrepa. JlekiapaTUBHOCTH
TaKMX aKTOB 3aKJIOYAETCS B TOM, YTO a0COJIOTHO HOBYIO W 3a4acTyIO
HEMOHATHYIO MPOCTOMY OOBIBATENI0 WM YEOBEKY HE TEXHUYECKOM

''CMm.: Bounuxanuc E.A. [MapagurmanbHblil MOAXOA K HCCIEIOBAHUIO HHTEN-
JIeKTyalbHBIX TpaB: Jluc. ... 1-pa ropua. vayk. — M., 2016. — C. 193.

2 Cm.: Tam xe. — C. 194.

3 Cm.: Pedomos M.A. ITpoGnembl qokTpuHBI HHpOpMarMoHHOTO TipaBa // Tpy-
Il TI0 MHTEIICKTyanbHON coOcTBeHHOCTH. — M., 2012. — T. 10, Ne 1. — C. 42.
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CIIeLUANTBHOCTH Cepy 3HAHUH MBITAIOTCS «3arHaThy» B paHee cHopMu-
POBaHHYIO IPaBOBYIO MOJIENb, HE OTBEYAIOLIYI0 TPEOOBAHUSAM BPEMEHU.

CymecTByromeil cucTeMbl 3allluThl aBTOPCKOTO M IMAaTEHTHOI'O
IIpaBa B COBPEMEHHBIX YCJIOBUAX YK€ SIBHO HE IOCTaTOYHO B CHITy TOTO,
YTO MOCJIEIHSAS B HEKOTOPBIX CIIydasX MCIOJIB3YyEeTCsl BO Bpel, a HE BO
omaro. Tak, B [exnmapammu Mucturyta Maxkca [lnanka roBopurcs
O TOM, YTO «pOJjb MAaTEHTOB B KOPIOPATUBHBIX OM3HEC-IJIaHaX PEe3KO
W3MEHUJIaCh» — «IAaTEHTHI Bce OOJIbIIE MCIONb3YIOTCS KaK CTpaTeruye-
CKUI pecypc Al HacTyIaTelbHOW OOpbObl C KOHKYpEHTaMM, HEXENn
MHCTPYMEHT 3allUThl U KOMMEpLUHaTH3aluyu pa3paborok»' . ITpoBons
aHAJIOTUIO, XapaKTEPHYIO AJs CyJeOHOM TOKTPUHBI aHII0-CAKCOHCKON
CHCTEMBl IpaBa, MATEHT W3 IIUTa HpeBpaTtuics B Med. llockonbky
MATeHTHAs 3alluTa CBs3aHa ¢ OOJBIIMMHU TPAHCAKLIMOHHBIMHU H3JEpPXK-
KaMH, [TOCTOJIbKY CyOBEKThl MPEANPUHUMATENbCKON ESTEIbHOCTU BbI-
OMparoT UHBIE CIIOCOOBI PETYJIUPOBAHUS U 3aLUTHI: JJOTOBOPHBIE, yCTa-
HOBJIEHHE peXMMa KOMMeEpUYEeCKoW TaiHbl U Ap. O3HayaeT Jim 3TO, 4TO
MATEHTHOE NPABO CTAHOBUTCS HEAKTYaJIbHBIM B COBPEMEHHBIX YCIOBHAX?
besycnoBHO, HET, cKkopee, OHO JOJKHO ObITh OoJiee THOKUM. YiKe cero-
JIHS CYIIECTBYIOT MHHOBAILIMOHHbIE KOMIIaHUH, Takue Kak TrademarkNow,
olJeryarolye npouecc NaTeHToBaHusa. B OCHOBY anropurtma 3anoxeH
MPOrpaMMHBIA METOJl «YMHOI'O PAacHO3HABAHUA» OCHOBHBIX XapakTe-
PUCTUK OOBEKTOB MAaTEHTOBAHUS HAa OCHOBE KIIIOYEBBIX IJIEMEHTOB HX
ONUCAHMs B MAaTEHTHBIX 3asBKaX M CPAaBHEHUS 3TUX XapaKTEPUCTUK
C XapaKTepUCTUKAMHU JIOOBIX MPOUYMX YKE 3alIaT€HTOBAHHBIX OOBEKTOB.
B pesynbraTe mosab3oBaTens HMporpamMmbl IOJydaeT HPOLEHT, OTpa-
JKAIOIIMK CTENEHb MaTeHTONPHUIOJHOCTH OO0BEKTa, B TOM YHCIE €ro
HOBH3HBI 110 OTHOILIEHUIO K APYTUM MOJOOHBIM MM OTJAJIEHHO MOA00-
HBIM, HO YK€ 3aIlaTeHTOBAHHBIM 00BEKTaM .

Hapsny ¢ TrademarkNow TexHosiorusi pacnpeieaeHHbIX peecT-
POB TaK)Xe MO3BOJSET CHU3UTh U3JEPAKKH, BO3ZHUKAIOLIUE B MpoLecce
NaTEeHTOBaHMs 00BEKTa MHTEIIEKTYadbHOM coOcTBeHHOCTH. Pacmpene-
JIEHHBIN peecTp — 0a3a JaHHBIX, B paMKax KOTOPOH IIH(ppPOBaHHbIE KO-
nuM MHGOPMALMU O TPAH3AKUUAX XPAHATCS U BaIUIUPYIOTCS OJHO-

' Cm.: Meanos A.FO. TpuryauTeIbHOE THICH3MPOBAHHE JUIs HHHOBALHOHHOTO
pazButus: O HeoOXoAMMOCTH GaTaHCHPOBKU PEXMMa MHTEIUIEKTYyalbHBIX IpaB // 3a-
KOH. — M., 2017. — Ne 5. — C. 78-93.

2Cm.: Jpobeiwes I1. VHHOBaluy B IopHcIpyaeHiun: OG30p TOCTHKSHHI
U TeHJeHIMI B 00nacTi IT-TeXHONOrH3alMy PUIMIECKOro OM3Heca B aHIIIOS3bIYHBIX
OpUCAUKIHSX. — Pexxum noctyma: https://zakon.ru/blog/2017/12/16/innovacii_v_yuris-
prudencii_obzor_dostizhenij_i_tendencij v_oblastiit-tehnologizacii_ yuridicheskogo
b 71828
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BpPEMEHHO Ha OCHOBE KOHCEHCYCa Ha KOMITbIOTEpax y4yacTHUKOB CetH,
TEXHOJIOTHSI PACTIPEJICIICHHOTO PeecTpa MO3BOJSET YIYUIIUTh 3aIIUTY
JIAHHBIX OT BO3MOYKHOT'O M3MEHEHHs WM yIaJdeHns . Pacrpe/eaeHHblil
peecTp MOKHO TPEJICTABUTh KaK MHU(PPOBOE TPaXKTAHCKOE OOIIECTRBO.
DTa aHaANOTUs OTBEYAeT JEIEHTPAIM30BAHHONW MPUPOJEC TAKUX PEeecT-
poB. Kak u3BecTHO, MpaBO MPOMBIIIUICHHONH COOCTBEHHOCTH OTHOCHUTCS
K PErucTpalioHHONW CHCTEME WHTEJUICKTYalbHBIX MpaB, T.€. OOBEKT
MoJTy4aeT MPaBOBYIO 3alllUTy ¢ MOMEHTa TOCYAapCTBEHHOM perucrpa-
nuu (BBIJAYM TATEHTA), OCYIIECTBIIEMON KOMIIETEHTHBIM OPTraHOM
(Pocnatenrom). B cBs3u ¢ 3THM IIMPPOBOE TpaKIaHCKOE OOIIECTBO HE
MOXKET B35ITh Ha cels myOnuuHyto (PyHKIHMIO, OTCIOJIa BBITEKAET BO3-
MOKHOCTh HMCTOJB30BaHUS IEHTPAIM30BAHHONW CHCTEMBbl TEXHOJOTHH
pacmpeneneHHOro peectpa. B ciydyae coxpaHeHWs M3HAYAIbHOW MPH-
POABI ATOW TEXHOJOTHUU PEeUb MOXET UATH TONBKO O (PaKylIbTaTHBHOM
00IIeCTBEHHOM CIIOco0¢e (hMKCaIuy MpaBa Ha Pe3yJIbTaThl HHTEIUICKTY-
anpHOU AestenbHOCTH. [lo cnpaBennuBomy 3amedanuto FO0.C. Xapuro-
HOBOW, BHECEHWE JaHHBIX B pacCHpeAcliCeHHBI peecTp He SBISIETCS
yAOCTOBEpeHHEeM (aKTa, €ClIM HE CBSI3aHO C JACHCTBUSIMH yHOJIHOMO-
YeHHOTO JNuIa. BHeceHne B peecTp pe3ylbTaToB HHTEIJICKTYaIbHON
JEATETHbHOCTA MOXKET CIYXKUTh JIUIIb TOJATBEPKIECHUEM CYIIIECTBOBa-
HUS B OMNpelIeJICHHbIH MOMEHT BPEMEHU CaMOro O0BEeKTa, KOTOPOMY
MOXKET OBbITh MPEIOCTABJICHA OXpaHa CO CTOPOHBI OOBEKTUBHOTO PABa,
a TaKXe JIUIO, KOTOpOe cunuTaeT ceOs aBTOpoM (MHBIM ITpaBooOanaTe-
J7eM) B OTHOLICHHH Ha3BaHHOrO PUJI .

TakuM 00pa3oM, CTPEMUTENBHOE Pa3BUTHE HHPOPMAITMOHHBIX
YW MHHOBAIIMOHHBIX TEXHOJOTHH BBI3BIBAET K XU3HU HEOOXOJUMOCTH
MOVCKA HOBBIX MOAXO0/0B K B3aMMOJICHCTBHUIO MpaBa M TEXHOJOTUH, UX
B3aMMOINPOHUKHOBEHUIO W BIUSHUIO. 3ajada MpaBa 3aKIr0YacTcCs
B TOM, YTO 00ECICUNTh Pa3BUTHE TEXHOJOTHMA, CO3/1aB PaBOBOH (hyH-
JAMEHT JUIsl UX pealn3allii MOCPEICTBOM coOmroaenus Oamanca. [lo-
CKOJIKY TIPaBO HWHTEJUICKTYAJIbHOM COOCTBEHHOCTH HamOOJIee TECHO
compuKacaercsi ¢ HU(PPOBLIMU TEXHOJIOTHSIMU BBUJy UX HeMaTepualb-
HOCTH, TIOCTOJIbKY I€J1€CO00pa3HO B MPABOBOM PETYIHPOBAHUU MHTEII-
JEKTyaJIbHBIX MPaB YYUTHIBATH COIUATBHO-KYJIBTYPHBIM aCMEKT, BhIpa-
JKAIOIUICA B pa3BUTHH IU(GPOBOW JMOXH, W KaK CIEJCTBUE,
B U3MEHYMBOCTH HE TOJIBKO TEXHOJIOTHH, HO U mpaBa. [Ipu 3ToM mpaBo

' Cwm. mur. no: Xapumonosa FO.C. TIpaBoBoe 3HaueHHE (HKCALNUN HHTEIUICKTY-
QIIBHOTO TIPaBa ¢ MOMOLIBIO TEXHOJIOTHH paclpeieNieHHbIX peecTpos // [IpaBo u 3KOHO-
muka. — M., 2018. — Ne 1. — C. 15-21.

2 Cm.: Xapumonosa FO.C. Yka3. coud. — C. 15-21.
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MHTEJUIEKTYaJIbHOH COOCTBEHHOCTH, Ha HAIll B3IJIA], HYKJAeTCs B CMe-
HE MapaJiuTMbl, TTOCKOJIBKY TEXHOJIOTUHU HE JIOJDKHBI TMOJMEHSTh COOOi
NpaBo, Aa U HE B COCTOSHUM 3TO crenaTh. [loaTomy memecooOpazHo
coKycHpOBaThCA HE HA MPOTUBOIOCTABICHUH BUPTYAIBHOTO U peajlb-
HOTO MHPOB, @ Ha X COTPYAHUYECTBE, KOTOPOE MOXKET OBITH BBIpake-
HO B pa3paboTKe MEeXIUCHUIUIMHAPHBIX MOIXOJ0B K HAYYHBIM HCCIIe-
JOBAHHSIM.

B 3akmouenue npuBeneM nuTary u3 goknana «Hayka m TexHo-
JIOTHS B MPUHATUU CyAeOHBIX perieHui» 1993 r., akTyalbHOCTh KOTO-
POl HEe HyX/IaeTcs B JONOJIHUTEILHOM KOMMeHTapuu: «B HacTosmumit
MOMEHT TapaJuleJbHbIe JOPOTH YUEHBIX U IOPHCTOB OOBIYHO MOTYHHS-
IOTCSI 3aKOHAM €BKJIMJJOBOI T€OMETPUH — OHH HE MEPECeKaroTCs — XOTs
00e NUCHMIUIMHBI HEPEAKO OCMBICIMBAIOT OJHH M T€ XK€ IPEIMETHI.
A Korja uX IyTH NEpeceKaroTcs, pe3yJbTaTOM dYalle SBJSIETCS Hero-
HUMAaHKE, YeM KOHCTPYKTHMBHAs KOMMYHHKAIHSA» , — @ BEIb JOIDKHO
OBITH HA00OPOT.

' Bosinuxanuc E.A. Vkas. cou. — C. 199.
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Pa3znen 2
ABTOPCKOE ITPABO U CMEXKHBIE ITPABA
B HOBOU HUPPOBOU PEAJIBHOCTH

10.C. XapuronoBa

K BOITPOCY Ob OXPAHOCITIOCOBHOCTH
PE3VJIBTATA AEATEJBHOCTH
NCKYCCTBEHHOI'O UHTEJUIEKTA
(Cratbs)

AnHomauusn. B nocieonee epems upe3blualiHO aKMyaibHOU s615emcs
OQUCKYCCUSL OMHOCUMENBHO CAMOCMOAMENbHOCIU MeX pe3yabmamos, Komo-
pble B03HUKAIOM 8 Kayecmee Nnociedcmsuil 0elcmsus poboma Uy max Hasvl-
8aeM020 UCKYCCMBEHHO20 uHmeniekma. B ¢hokyce noremuru cpedu npedcma-
sumernetl NPogheccUoOHaIbHO20 CO0OWeCm8a HAXO0UMCs 8ONPOC O MOM, KAK
K8anupuyuposams npoussedeHus aumepamypsl U UCKYCCMEd, CO30anHble Po-
oomamu u/ unu NPoOSPAMMAMY, PADOMAIOUUMU HA OCHOBE UCKYCCMBEHHO20
unmeniexkma. C omeemom Ha NOCMABIEHHbIL 8ONPOC HEPA3PLIBHO CEA3AHA
U nOGeCcMKa 0 NPUHAONEINCHOCU NPAG HA CO30AHHbIE Pe3yIbMmamyl, 6KI0YAs
Yacmv NPOSPAMMHO20 KOOA, CO30AHHO20 CAMOU CaMO00yHalowelicsi KOMNbIo-
MepHOU NPO2PAMMOLL, YCIOBHO 0O03HAYAEMOU KAK pOOOM UNU UCKYCCIMEEHHbIL
uHmenIeKm.

Poccutickoe 3akoHo0amenbcmeo noka He OMHOCUM pe3yabmamsl 0esi-
MEeNbHOCMU CUCEM UCKYCCIMBEHHO20 UHMELIeKMA K OXPAHAEeMbIM pe3yibma-
Mam UHMEIEeKMYanibHOU OesimeNbHOCMU, HO 8 NPAKMUKe Yce ecmb npeono-
CHLIKU 0151 NPeO0CMABNeHUs. MAKUM Pe3yTbMamam npasosoll OXpPambi.

Knroueewvie cnoea: ucxknouumenvroe npaeo, pesyiomam oessmenbHo-
cmu cucmem UCKYCCMmBEeHHO20 UHmelekma, ucxyccmeeHanZ uHmenjiexKknm,
Kpumepuu oxpanocnoco@wcmu npouaeedeuuﬂ; meopveckas oesimenbHOCHb.

Yu.S. Kharitonova. On the issue of the protection of the
result of artificial intelligence. (Article)

Abstract. In recent years, the discussion about the independence of
the results that arise as the consequences of the action of the robot or the
so-called artificial intelligence is extremely relevant. The focus of the debate
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among the representatives of the professional community is the question of
how to qualify the works of literature and art created by robots and/or
programs running on the basis of artificial intelligence. The answer to this
question is inextricably linked to the agenda of ownership of the rights to the
created results, including part of the program code created by the most self-
learning computer program, conditionally designated as a robot or artificial
intelligence.

The Russian legislation does not yet refer the results of artificial
intelligence systems to the protected results of intellectual activity, but in
practice there are already prerequisites for granting legal protection to such
results.

Keywords: exclusive right; the result of systems of artificial
intelligence, artificial intelligence; criteria for eligibility of a work; creative
activity.

B nacrosimiee BpeMs IpOAYKTHI, CO3JaHHBIE CHCTEMAaMH HCKYC-
CTBEHHOTO MHTEJUIEKTa, YaCTO OKa3bIBAIOTCA B (POKYCE BHUMAHUS IOPH-
cToB. Peub nmeT 0 BO3MOXKHOCTH MPEAOCTABICHUSI MPABOBOW OXPaHBI
pe3yJpTaTaM JeHCTBHS aBTOHOMHBIX POOOTOB M HMHTEIUIEKTYaJbHBIX
CHCTEM.

OcraBnsisi 32 paMKaMH JTaHHOW CTaThbH BOIPOCHI O MPaBOCYOb-
€KTHOCTH aBTOHOMHBIX pOOOTOB M MHTEJUIEKTYAJIbHBIX CHCTEM KakK He-
OTPaBJaHHO PAHO BO3HUKAIOIIME B IOPUAMYECKOM IPOCTPAHCTBE, MBI
XO0Tenu OBl pacCMOTPEeTh MPOOIEMBI MTPEIOCTABICHHS 3aIIUTHI IIPaBam
BJIQJIENBIIEB POOOTOB MM pa3pabOTUYMKOB Ha PE3YJbTATHI, KOTOPHIE
CO3MIAIOTCS B pE3yJbTaTe peaju3ali aJTOPUTMOB, 3aJOKEHHBIX
B KOMIIBIOTEP YETIOBEKOM.

AKTyanpHOCTh JAHHOM TEMBbI CBsi3aHA C TEM, YTO CO3JaTeld
CIIO)KHBIX MHTEJUIEKTYAIbHBIX CUCTEM M WX BIIAACIBIBI 3aMHTEPECOBa-
HBI B KOMMEPIMAJIN3AIMH HE TOJIBKO CAaMOM MPOrpaMMBbl M pOOOTOTEX-
HUKA Ha OCHOBE NPUMEHEHHS CBOMX pa3pabOTOK, HO M PEe3yJIbTaTOB
MPUMEHEHHsS] COOTBETCTBYIOIIETO MPOTPAMMHOTO oOecriedeHus. Takum
00pa3oM, B 9KOHOMHUYECKOM TPOCTPAHCTBE Takke CHOPMUPOBAH 3aKa3
Ha TIOJIy4YE€HHUE JIETaJbHOW BO3MOXHOCTH OXPaHITHh PE3yJbTAaThl Jes-
TETBHOCTH CUCTEMBI HCKYCCTBEHHOTO MHTEJUICKTA.

B cuny ct. 1259 'K P® o0bexTamMu aBTOPCKHX TPAaB SIBISIOTCS
MPOU3BEJICHHUS] HAYKH, JINTEPATYphl U MCKYCCTBA HE3aBUCHUMO OT JIOC-
TOMHCTB ¥ Ha3HAYCHHS MPOU3BEIEHHS, a TAK)Ke OT Crocoda ero BhIpa-
xenns. K o0bekTaM aBTOPCKHX MpPaB HE OTHOCATCS COOOIIEHHS O CO-
ObITHsSIX W (akTax, HMEIONIME HWCKIIOYUTEIHHO HWH(GOPMAIIMOHHBIN
xapaktep (1. 6 c1. 1259). To ecTh oXpaHe MOJICKAT MPOU3BEIACHUS,
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KOTOpBIE€ TOJYYWJIM BBIPAXKEHHE BOBHE U IPOMCXOXKICHHE KOTOPBIX
HUMeeT TBOopuecKui xapakrep. Ha Ham B3risia, pemenue nocTaBaeHHON
MPAKTUKOW 3a7ayd 3aBUCUT OT TOrO, KakK OIpenessieTcs KpUTepuil
TBOPYECKOI'O MPOUCXOKICHHUSI OXPaHSIEMOI0 pe3ysibTaTa WHTEIJIeK-
TyaJIbHOM JIeATEILHOCTU B CyJleOHON mpakTuke. Beasr mockonbky B ['K
P® Her 3akperuieHns MOHATHS TBOPYECTBA, TO HA MPAKTHUKE JAJIS 3alllU-
Thl NpaB MpaBooOJafaTened MPUXOAUTCA OOpaIlaTbCsi K CyJIEeOHBIM
IPaBOBBIM MO3MLUAM. [/laHHBIE aKThl MOT'YT HOCUTb IPOTHBOPEUUBBIN
XapakTep, U He BCEr/a MO3UIMU CYI0B CPOPMYIHPOBAHBI TOCTATOUHO
sICHO. B TO e BpeMs, Kak MOKa3bIBAaeT MPOBEICHHBIN aHAIN3, pPe3yJib-
TaTbl JAECWCTBUS CHUCTEM HCKYCCTBEHHOIO MHTEJJIEKTa BIIOJIHE MOTYT
HOANANaTh MO MOHATHE OXPaHsAEMBIX OOBEKTOB. 3/1€Ch HEOOXOAUMO
c/enaTbh OrOBOPKY — Mbl HE IPHU3HAEM 3a poOOTaMM HaJIM4usl TBOpYE-
CKOM (hyHKIMH, KaKOH Obl COBEPIIEHHBIH aJIFOPUTM HE ObLIT UCHOJB30-
BaH JJ1s1 uX paboThl. OHAKO UCCIEOBAHNS B 00JIACTH TaK Ha3bIBAEMO-
ro SMOLIMOHAJIBHOTO MHTEJUIEKTA MOKAa3bIBAIOT, YTO YK€ CETrOJHS JIIO1
OIMHAKOBO PEArHpYIOT Ha MPOABICHNE SMOLUH CO CTOPOHBI U POOOTAa,
U yenoBeka . M3 3Toro Mbl MOXeM crienath BBIBOJ O TOM, 4TO B 000-
3puMOM OynyIlleM MOSIBATCS Takue OOBEKTHI, CO31aBAEMbI€ HCKYCCT-
BEHHBIM MHTEJIEKTOM, KOTOPbIE U BOCIIPUHUMATHLCS OyayT YEOBEKOM
KaK Mpou3Be/ieHus B cMbicie cT. 1255 'K PO.

Tak 4TO ’xe 00Iero y pesyjbTaTa TBOPYECKOM IEATEIbHOCTU
U pe3yJibTaTa JAeATelIbHOCTH UCKYCCTBEHHOro MHTeulekTa? MoryT jiu
ObITh pe3yJbTaThl JEHCTBHUS poOOTa NMPU3HAHBI OXPaHAEMBIMU OOBEK-
TaMH B UMEIOLIEHCS CUCTEME KPUTEPUEB OXPaHOCIIOCOOHOCTH?

TexHuueckne XapakTepUCTUKH TBOPUYECKON JIEATENILHOCTU HEO/-
HOKpPAaTHO CTAaHOBWJINCh OOBEKTAMU PAaCCMOTPEHMs B CyJeOHOM Mpak-
tuke. Hanpumep, B nocienHee BpeMsi 0CTpO BCTaJl BOIPOC O BO3MOXK-
HOCTH IPEJOCTABIECHUS OXPaHbl 00bEKTaM, CO3aHNE KOTOPBIX CBSI3aHO
C WCIIOJIb30BAaHUEM TEXHMKH M INPOrPaMMHOTO OOECHEeYeHHs, YTO BO
MHOI'OM JIMIIAET HAC BO3MOXHOCTH FT'OBOPUTH O 3aILUTE MpaB CO3/aTels
HA TaKMe MaJOTBOPYECKHE PEe3yIbTaThl JEATENbHOCTH . B uacTHOCTH,

"Do we need emotionally intelligent artificial agents? First results of human
perceptions of emotional intelligence in humans compared to robots / Fan L.,
Scheutz M., Lohani M., McCoy M., Stokes Ch. — Mode of access: http://robotic.legal/en/
do-we-need-emotionally-intelligent-artificial-agents/

2Cm: Paxmamynnuna P.III. TBopYeCcKnii W HETBOPUYECKHH acleKT OOBEKTOB
MHTEIJUIEKTYalbHOH cOOCTBeHHOCTH // KOHBEpreHIus YacTHOrO M MyOJIMYHOro IMpaBa:
IIpoGneMBl COBEPLIEHCTBOBAHHUS COBPEMEHHOIO 3aKoHoparesnscTBa: CO. MaTepHanoB
Bcepoc. Hayd.-mpakT. KOH(., MOCBSIIEHHOW NaMSTH 3aciIyKeHHOro lopucra PO,
I-pa 1opu. Hayk, npodeccopa H.M. Kopruynosa. — M., 2013. — C. 217-220.
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moboe HM300pakeHHe, CAETaHHOE C IOMOINBI0 (oToammapara WK
BUICOKaMEpPBI, MOXKET CTaTh OXPaHSIEMBIM OOBEKTOM aBTOPCKOTO Tpa-
Ba, )K€ €CIIM y4acTHe YeIOBeKa B CO3/1aHUH TaKOro 00beKTa, Ha mep-
BBII B3IJISJI, 3aKITI0YATIOCh TOJIBKO B HAKATHU (MHOTIa HEOCO3HAHHOM)
COOTBETCTBYIOIIEH KIIaBUILH, 3aIlyCKatoLield paboTy yCTpOHCTBa.

dotorpaduu, Kak NPEACTABIAETCA, MO CHOCOO0AM CO3/aHHS
U BBIPDAKCHUS BOBHE 00JIaJal0T 3aMETHBIM CXOACTBOM C OOBEKTaMH,
CO3/1aBa€MBIMH HCKYCCTBEHHBIM HHTEJIEKTOM. [loaTomy mamist menei
HACTOSIIIIETO MCCJICAOBAHMS BIIOJIHE OINPABJAHHO IPOBECTH CPaBHEHUE
ATHUX IPYMI 0OBEKTOB.

Cynsl JOBOJBHO MOAPOOHO OCTaHABIMBAJIHMCH HAa PEILICHUU JaH-
HOT'O BOIIPOCA, M €CIIM COCTUHUTH BCE CKa3aHHOE B €IUHOE LIeNoe, TO0-
ayuuM crepytomee. [lox TBopueckol AeATeNbHOCTBIO (oTorpada
clieflyeT TOHMMAaTh TaKUE €ro JEHCTBUS IO CO3/IaHHIO pe3ysbTaTa
MHTEJUICKTYAJIbHOU JIeSTeIbHOCTH, KaK: BEIOOP SKCHO3UIUH, pa3Melle-
HUE 00beKTa OTOCHUMKA B MPOCTPAHCTBE, BHIOOP COOCTBEHHOM MO3HU-
MU JUIS1 COBEpIIeHHs (POTOCHEMKH, YCTaHOBKA CBETa M / MJIHM aJanTalus
CBOET0 MECTOHAXOXKJCHUS M MeCTa HaXOKACHUS 00BEKTa (OTOCHEMKHU
0/ UMEIoIIeecs: OCBEIEHHE, TOI00P CBETOBBIX (HIIBTPOB ISl OOBEK-
THBA, BBICTABJICHUE BBIJCPKKH 3aTBOPA, HACTpOiKa Auadparmel, Ha-
CTpOMKa pE3KOCTH KaJpa, MPOsBICHUE (POTOIUICHKH (IS MICHOYHBIX
(doToamnmapaToB), nposineHue (ororpaduil (sl MICHOYHBIX (OTO-
anmnaparoB), 00pabdoTKa MOJYyYEeHHOT0 U300paKEHUs MPU MTOMOIIIH CIIie-
[UAJIbHBIX KOMITBIOTEPHBIX Hporpamm (s nugpoBbIX (oToanmapa-
10B)'. TT0 CMBICITy BEIHECEHHBIX DEIICHHIl TPH HAJTHMUMH yKA3aHHBIX
JEUCTBHUI mporecc (UKCALUU C MOMOIIBI0 TEXHHYECKUX CPENICTB pas-
JMYHBIX OTPAKEHHH IMOCTOSIHHO M3MEHSIOMICHCS IeHCTBUTEIILHOCTH 110
CO3JaHuI0 JIt000H (oTorpaduu uam Buaeo3anucu Mpu3HaeTcs TBOpYe-
CKHM, TPHBOISIIMM K CO3JaHUIO OXPaHSEMOTO OOBEKTa aBTOPCKOTO
npasa.

B T0 ke Bpems U3 NpUBEACHHBIX XapaKTEPUCTUK MBI BUJHM, YTO
WCKYCCTBEHHBII MHTEJUIEKT B COCTOSIHUU B PaMKaX aJrOPUTMOB CO3/1a-
BaTh QOoTOrpaduu, KOTOPhIC BIIOJIHE MOTYT OBITh PU3HAHBI, HCXOAS U3
NPaBOBOH MO3UIMHK CYJIOB, OXpaHsieMbIMu. [loaraem, Ha COBpeMEHHOM

! Mocranosnenne Cyna 1o uHTe/IeKTyalbHbIM NpaBaM oT 19.12.2016 Ne CO1-
1158/2016 mo memy Ne A40-18849/16; IlocranoBnenune BocbMoro apOHTpa)KHOTO
anesinnoHHoro cyaa ot 13.04.2018 Ne 08 ATI-1462/2018 mo memy Ne A70-10483/
2017; AnemsanonHoe onpenenenne MockoBckoro ropojackoro cyaa ot 08.02.2018 mo
neny Ne33-4101/2018; AnemnsiunonHoe omnpeneneane OpeHOyprckoro 00JacTHOTO
cyna ot 20.09.2017 no geny Ne 33-6696/2017 u np.
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JTarne pa3BUTHS TEXHOJOTUI PEIICHHBIM SIBISETCS BOIPOC O CO3AaHUHU
OXpaHs{eMoro oOBEKTa C TIOMOLIBIO HE TOJIBKO YCTPOWCTBa-
¢doroanmapara, HO ¥ C MMOMOIIBI0 MPOTPAMMHOTO OOECIEUEHHs, CO3-
JAHHOTO C DJIEMEHTaMH HWCKYCCTBEHHOrOo HWHTeUleKTa. Hampumep,
poccuiickas kommnanusi «Prisma Labs» Beimyctmna 6ecrmatHoe 10S-
npuiokeHue Prisma, KOTopoe ¢ NMOMOIIBIO TEXHOJIOTHH HeWpoceTeit
MEPEHOCUT CTHJIM M3BECTHBIX XYJ0KHUKOB Ha (oTorpaduu moip3oBa-
Teneii'. B pe3ynbTaTe NpUMEHEHHs JAaHHON TEXHONOTMH MbI OOHApY-
’KMBAEM BIIOJIHE OXPAHOCIIOCOOHBIH 00BEKT, 00JIaAaloNMi 1 HOBU3HOM,
M OPUTMHAIBHOCTBIO, M WHAWBUAYAJIBHBIM CTHJIEM, OTHOCSIIHUMCS
K OZIHOMY M3 HampaBJeHUi B uckyccTBe. [IpaBa Ha Takoi 00BEKT MpH-
Haanexat ¢ororpady (wim nuiy, kKotopomy doTorpad mepenan mep-
BOHAYaJbHOE aBTOPCKOE MPaB0), HECMOTPSI HA TO YTO MPUIIOKEHHE HE
IPOCTO HaKJaIbIBaeT Ha (oTorpaduio GUILTP, HO U MOJHOCTHIO Tepe-
pHcoBBIBaeT M300paxkenue. Ho Bompoc ocTaeTcst OTKPBITHIM: B CKOPOM
Oy/ayIIeM HCKYCCTBEHHBIH WHTEUIEKT MOXHO OyAeT NMPUMEHSTH Ul
ABTOHOMHOT'O CO3/IaHUsI TAKOTO POJIa «IIPOU3BEJCHUI», TOBEPsst poOo-
Ty BBIOOp KOMITO3HIINHU, MOJIENIH, YCTAHOBKH CBETA M MHBIX ITAPAMETPOB
cbeMku. [IpumepoM CIyKUT HEJaBHO IPEICTABICHHBIA OOLIECTBY
npoekt «Next Rembrandt», nemoHcTpupyrommii paboTy anropurma,
KOTOPBI MOJKET JIOBOJIBHO TOYHO IOBTOPUTH CTWJIb PemOpanara Ha
OCHOBAHMM aHAIN3a 346 KAPTMH 3HAMEHMTOrO XyIOKHHKA . UToOBI
CO3JaTh MOPTPET, AITOPUTM Ha OCHOBE aHAJIHM3a IPUEMOB, KOTOpHIE
UCIIONIb30BaJl MacTep, CO3/1aeT M IeYaTaeT Ha XOJICTe OOBEKT, obOia-
JAIONIMA OPUTHMHAIBHOCTBIO W HOBHM3HOM, KOTOpBIE HE NpPEABHICIH
paspaboTuuku anroputma. C GopMaIbHON TOUKH 3pEHHsI, OTPAKEHHON
B CyJeOHOM NpPaKTHKE, MOKHO TOBOPHUTH O CO3JJaHUU OXPAHOCIIOCOOHO-
ro 00beKTa, BO3HUKHOBEHHE KOTOPOTO JIMIIb OTYACTH MPEIONPEACIIHIHI
3aJ]aHus YeoBeKa poOoTy.

B nuTeparype IOJYEpPKMBAETCS’, UTO JEHCTBYIONIEE 3aKOHOMA-
TEJILCTBO HE YCTAHABJIMBACT HUKAKUX CIICIHAJbHBIX yCIOBUI, KOTOPbIE
OblTM OBl HEOOXOAMMBI ISl IpU3HaHUs (oTorpaduyecKux Mpou3Bee-
HHI 00BEKTOM aBTOPCKOTO MPaBa U JJISl IPEIOCTABICHUS €My COOTBET-
CTBYIOIIEH OXpaHbl, B CBA3M C 3TUM aBTOp (dortorpad) yxe B cuiry
camoro (hakta co3aHus pou3BeeHUs (000 (ororpadum) odnasaet

! Prisma. — Pesxum mocryma: https:/prisman.ru/

2 Next Rembrandt. — Mode of access: https://www.nextrembrandt.com/

3 Cm: [IpaBo wuHTeINIEeKTyanmpHON coOcTBeHHOCTH: YueOHuK / E.C. [ puns,
B.O. Kanamun, C.B. Muxaiinog u np.; mon obut. pex. JL.A. Hogsocenogoii. — M.: CratyT,
2017. —T. 2: ABTOpCKOE TIPaBo.
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aBTOPCKUMHM IIPaBaMU Ha HETO BHE 3aBUCHUMOCTH OT €r0 XYJO’KECTBEH-
HOT'O 3HAYEHMSI U IEHHOCTH.

IIpu Takux oOCTOATENbCTBAX, yUUTHIBas MOJOXKEHHs CT. 1255,
1259 T'K P®, y cyna, kak mpaBuiio, OTCYTCTBYIOT OCHOBAaHHS TIOJIBEP-
raTb COMHEHHIO (DaKT MCIOIb30BAHUS HCTLIOM TBOPYECKOIO TpyJa MpH
cozganuu ¢ororpapun. Poron3odpakeHHe SIBIAETCS UTOTOM TBOpUE-
CKOH nesitenbHOCTH (poTorpada u 00BEKTOM aBTOPCKOTO MpaBa, MO-
JIeKalIero OXpaHe .

IIpu 5TOM B HEKOTOpPBIX Cllydasix B CyJEOHBIX aKkTax MOAYEPKH-
BaeTCsl, YTO, B OTJIMYME OT CHEMKH Kak cooOmeHus o ¢akre (m. 6
cT. 1259 TK P®), y dhoTorpada BO3HUKAIOT UCKIIOYUTENbHBIE TTpaBa Ha
(dboTorpaduro, ecinu OH BIOXKHUI CBOE BUACHHE 00bekTa GoTorpadupo-
BaHMS C MCIIOJIb30BAHUEM XYA0KECTBEHHBIX CPEICTB (DOTOMCKYCCTBA .

Hanpotus, ¢otorpagus Moxker ObITh JMIIEHA OXpaHbl Kak
pe3yJbTaT UHTEJUIEKTYyaJIbHOM AEATeIbHOCTH, €CIM OHA MPEICTaBISET
co0ol (uKcalUI0 TOKYMEHTa C MOMOIIBIO COOTBETCTBYIOLIMX TEXHH-
YECKHX CPEJCTB, JUIIEHHYIO TBOPYECKOIO, Xy10)KECTBEHHOI'O AJIEMEH-
Ta, OPUTMHAIBHOCTU U HEMOBTOPUMOCTH. M He momoraroT axke 10BO/bI
O TOM, 4TO MPU M3TOTOBJIEHHH (OTOrpadmy UCTIIOM OBUIM MPOBEACHBI
JeUCTBUSA MO YIy4IIEHUIO KauyecTBa N300pakeHus, 0 KOPPEKIUH 1Be-
Ta U KaJpUPOBAHUIO M300paK€HUS C MCIOJIB30BAaHUEM TIpapuuecKoit
nporpammbl. HamomHuM, 4TO, MO MHEHHUIO OOJBIIMHCTBA CYAEOHBIX
MHCTAHLUH, KaK yKa3aHO BbIlIe, 00pabOTKa MOJYyYEHHOTo H300paxe-
HUS NIPU IOMOIIM CHELMATIbHBIX KOMIBIOTEPHBIX MPOrpaMM (Ui ud-
POBBIX (poTOAnmapaToB) SABIAIOTCS COCTABJAIOIIENH TBOpYecTBa (PoTO-
rpadga. B maHHOM e ciyyae, MOCKOJBKY peub muia o ¢ororpaduu
JOKYMEHTa, CyJ yKas3all, YTO NIPUMEHEHHUE MporpaMMm oOpabOTKU H30-
OpakeHUs caMo IO cebe He CBUAETENbCTBYET O CO3/1aHUM CHOPHOMU
¢dororpadguu Kak Npou3BeeHUsI UCKYCCTBA, TOCKOJIBbKY JaHHbIE JIEHCT-
BUs ObLIM HapaBJE€Hbl HA U3FOTOBJIEHUE YUTAEMOW KOMUU JOKYMEHTAa,
OTpakalolleil Bce €ro peKBH3MTHI. I10PTOMY HajMuMe B CIIOPHOIX
¢dororpapuu TBOPYECKOIO, XYIOKECTBEHHOI'O 3JEMEHTAa, OPUTMHAJb-
HOCTU U KpPEaTMBHOCTH, Ha KOTOpBIE CCBLIAJICA HCTEll, MaTepuaIaMu
Jienia, 10 MHEHUIO CyJ1a, He OATBEPKACHO.

! Anensonsoe onpenenenne OpenOyprekoro obmacTHoro cya ot 20.09.2017
o nery Ne 33-6696/2017.

? MocranoBnenne CeMHAIIATOro apOHTPAKHOTO ANEUIAHOHHOTO CyJa OT
27.11.2013 Ne 17 AII1-13102/2013-I'K mo nemy N A50-10903/2013.

? AneutsiponHoe onpenenenne IleHsenckoro o6macTHoro cyaa ot 28.11.2017
o ey Ne 33-3954/2017.
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[IpuBeneHHbIE MO3UIMK TO3BOJSIOT TOBOPUTH O TOM, YTO JUIA
MPU3HAHUSA CO3/aHHOTO C MOMOIIBIO TEXHUYECKUX YCTPOUCTB OOBEKTA
OXpPaHsAEMBbIM CyZbl BBIIBUTalOT TPeOOBaHUE Xy OXKECTBEHHOCTH. Ermie
B 1960-e¢ Troasr m3BectHbldl uccrnenoBatens JI.A. [lepeBep3eB mpoBen
aHaJIM3 OPUTMHAJIBHOCTH WM HOPMBI C TOYKH 3PEHUS KHOEPHETHKH.
B cBoeii kaure «/ckyccTBO M KMOEpHETHKA» OH CAeall OYeHb JIt00o-
NBITHOE 3aKitoueHue: «lIoHsATHEe OPUTHMHATIBHOCTH C TOYKHU 3PEHUs KU-
OEpHETUKHM HM3HAYaJIbHO CBSI3aHO C HaUMEHEE BEPOSATHBIM BHE3AITHBIM
OTKJIOHEHUEM B PsAY OJMHAKOBBIX CUTHAJIOB (WU (OpM), BOCIPUHH-
MaeMblX HaMH B HEKOTOpPOW MOCJIEI0BATEIbHOCTH» . MBI MOITyYHM
JUIIB Cypporat HCKyCCTBa, MPEACTaBISIOMUN co00i (akTHueckoe
paspyuieHue (OpMbl, HANOJIHEHHOM coxaepkaHueM. CTpemiieHue
K OPUTMHAJIBHOCTU Pajy Hee caMOi HEM30€KHO IMPUBOAUT K paspylie-
HUIO NIEPBOHAYAIBHOIO CMbIcia coolmieHus. [Ipu oneHke co3raHHOro
INPOU3BEACHUS C TOUYKH 3PEHHS KYJbTYPbl U UCKYCCTBA MPUHATO IMPH-
HUMAaTh B pPacyeT COAEp:KAHME U LIEIH XYA0KECTBEHHOIO TBOPYECTBA.
[Toaromy, Kak ciexyer U3 JOTMKU YyYEHOro, HEBEpHBIM ObUT Obl IIPaBoO-
BOM 110/1X0/1, MO3BOJIAIOLIMH 3aIlUIIATE TOJIBKO OPUTHHAIBHOE.

B paccmarpuBaeMOM KOHTEKCTE pedb J0JKHA MJITH HE 00 opH-
TMHAJBHOCTH WJIM HOBH3HE, TaK Kak B CHIIy IOJIOKEHUH II. 28 mocra-
HoBneHusa Ilnenyma BepxoBaoro cyga P® Ne 5, Ilmenyma Beicmiero
ApOutpaxHnoro cyna P® Ne29 ot 26 mapra 2009 r. «O HEKOTOPBIX
BOINPOCAX, BOSHUKILUX B CBS3U C BBEJIEHUEM B JIEHCTBUE YAaCTH YETBEP-
ol ['paxkmanckoro konekca Poccuiickoit @eaepaumny» oxpaHe Moiie-
KUT J1I000€ NMPOU3BEIEHUE B CUILYy NMPE3YMIILUN €ro TBOPUYECKOTO Mpo-
ucxoxaeHus. Ilo cMpiciay copMynMpoBaHHOM MPaBOBOM MO3ULIUN IS
NpPU3HAHUS MPOU3BEIECHUS OXPAHOCHOCOOHBIM HE MMEIOT PELIAarOIIero
3HAYEHMsI XapaKTEPUCTHKA TEKCTOB MO CMBICIOBOI Harpyske, xapakre-
Py U3J0XKEHUS U UX OPUEHTHUPOBAHHOCTb HA pa3IMYHbIE YUTATEIbCKUE
ayJIUTOPHH .

Ckopee 3/1eCh MOKHO TOBOPUTh O HEKOEM KauecTBe 00BEKTa, KO-
TOPOE CBSI3aHO C OLIEHKOM HE TOJBKO (POPMBI, HO U COJEPKaHUS IPOU3-
BeZieHus. OpUrHHAIbHOCTh, CTUIIb, HOBU3HA MOTYT OBITH OOHApY’KEHBI
U B pe3ysbTaTax, CO3JaHHbIX CUCTEMON MCKYCCTBEHHOI'O MHTEIJIEKTA.
Kputukyst mupudeckue BO3MOKHOCTH KHOSPHETH3alMH MCKYCCTBA,

! ITepesepses JIA. WckycerBo u xubepuernka. — M.: Hckycero, 1966. —
C. 135.

2 Cm.: myHKT 3 O630pa cyneOHOM MpaKTHKH MO JIeaM, CBS3aHHBIM C pa3pele-
HHEM CIIOpPOB O 3alllUTe MHTEUIEKTYaIbHBIX mpaB (yTB. IIpesummymom BepxoBHOTro
cyna P® 23.09.2015.)
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JILA. IlepeBep3eB mucai, 4TO «MOXKHO pPa3loXHUTh XYJI0KECTBECHHbIE
MIPUEMBI Ha Pl MUHUMAJIbHBIX J€MCTBUNA, 0003HAUEHHBIX MOPSIIKOBBIM
HOMEpPOM M CBEJICHHBIX B TaOJNHUIBI U HOMOTPAaMMBI, T TepecedeHue
JMHUH, COCMHSIONINX MCXOAHBIE TOUYKH BBHIOpaHHBIX TeM, (alyi, cio-
KETOB, ’KaHPOB, TOHAJBHOCTEH W T.A., OyJeT NaBaTh MOCJIEN0BaTElb-
HOCTh OIlepanuii, HEOOXOAMMBIX UIS CO3JaHUSI OYEPETHOTO MPOH3BeE-
nennd o baxa wnn Yaitkosekoro, [llekcnupa wnu Ilymkuna, Penuna
wu Ilukacco, a creneHb TpeOyeMOl OpUTHHANBHOCTH OyAET JIOCTHUI-
HyTa 0e3 BCSIKUX TBOPYECKUX MYK U IOMCKOB 3a CUET CIy4ailHOTo pas-
6poca 3HaueHHii, TOBEPEHHOro Boye ciyyas» . Ho mpobiema B TOM,
YTO BCE 3TU CHOCOOBI CO3JIaHUs MPOU3BEACHUN AMAMETPAIBHO MPOTH-
BOIMOJIOXHBI IPUHIUITY TBOPUYECKOI0 MpeoOpa3oBaHus MaTepuaa.

Cnosa JI.A. IlepeBep3eBa He yctapenu u cerogus. O HeoOxonu-
MOCTH y4€eTa LN U XyJ0’KECTBEHHOH 3a/lauM CeroJiHsi TOBOPST U CO3-
JaTeNn pa3Horo pona nephopmMaHcoB M MHCTALIALUH. O TBOpYECKOM
noTeHuane poOOTOB OOIIECTBO paccykaaeT Bce akTuBHee. OIHAKO
poOOTOTEXHHKA 3aMEeTHO IpOJBUHYJach BrHepea. Hampumep, 3Hauu-
TEJbHbIE YCIIEXU TOCTUTHYThl B CO3/1aHUU MCKYCCTBEHHBIM MHTEJIEK-
TOM TEKCTOB, KOTOPBIE HE HECYT B ce0e pelIeHHs KaKuX-TO CBepX3aaay
C TOYKH 3PEHUS UCKYCCTBa, HO 00J1a/1al0T Ka4yeCTBaMH, O3BOJISIOIIUMU
NpPU3HATh UX OXPAHSAEMBIMH OOBEKTaMHU C TOYKHU 3pEeHUS (POpPMaIbHBIX
TpebOBaHUM.

B To e Bpemsi mpo0ieMa OLEHKH OXPaHOCIOCOOHOCTH TEKCTO-
BOT'O IPOM3BEACHUS C TOUKH 3PEHUS HE TOJBKO (DOPMBI, HO U COaepkKa-
HUS y’Ke CerojHs oO0CyKIaeTcs IOPUANYECKHUM COOOIIECTBO BHE 3aBU-
CUMOCTH OT JAMCKyCCHMM O pobOoTax. Tak, B OJHOM U3 Jed peliajics
BONPOC O HApyIIEHWU HMCKIIOYUTEIBHOIO MpaBa Ha KOHTEHT (TEKCTO-
Bble IPOU3BE/AEHUS), pa3MEIICHHBI Ha HHTepHeT-caiite. CornacHo
3aKJIIOYEHUIO CYJIeOHOM JIMHIBUCTMYECKOM 3KCHEpPTH3bl, KOHTEHT
C JIMHI'BUCTUYECKOW TOUYKM 3peHUs 001ajaeT MpU3HAKaMU OPUTMHAIb-
HOCTH, HOBU3HBI U TBOPUYECKOI'O XapaKTepa, MOCKOJIbKY TEKCThl UMEIOT
OTHOCHUTEJIBHO HOBYIO U OPUTHMHAIbHYIO (OPMY; B HUX HAJIUIO peau-
3a1us aBTOPCKOI0 MHIUBUAYAIBHOTO CTHIIA. DKCHEPThl IPULIUIU K BbI-
BOJ/ly, YTO KOHTEHT, pa3MELICHHbII Ha caiire, o0iazaeT mpHU3HAKaAMU
TBOPYECKOT0 XapakTepa Mo noadopy MaTtepHuaia U ero pacloloKeHUIO.
TekcToBBI MaTepuan caiiTa, a HUMEHHO: CHOpPHbIE HPOU3BEICHMS
(75 crareii), HE OTHOCATCA K COOOIIGHUSM O COOBITHSIX W (pakTax,
HUMEIOIIMM HMCKIIIOYUTEIbHO MH()OPMALMOHHBIM XapakTep (COOOLeHUs
O HOBOCTSX [Hs, NPOrpaMMbl TeJlenepeayd, pacnucaHusl BUKEHUS

! [Tepesepses JI.A. Yxas. cou. — C. 136.
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TPaHCHOPTHBIX CpeacTB | T.1.) (m. 6 cT. 1259 'K P®). Ha ocHoBanuu
3THX JIOBOJIOB CY[ IPHILEN K BBIBOY O HapyIIEHUH aBTOPCKOTO MpaBa
Ha CTaThH .

B npyrom ke ciaydae o ucky . k KTAY «Penaknuu raserst
“Ham KpacHosipckuii kpaii”» 0 MPU3HAHUU MPaBa aBTOPCTBA, B3bICKA-
HUM aBTOPCKOI'0 FOHOpapa, KOMIEHCALMU MOPAJIbHOTO BpeJa rpakia-
HUHY B 3alllUTe MpaBa OTKa3aJId MO CAEAYIOUIMM OCHOBAHUAM. UYTOOBI
HOJYYHUTh MPABOBYIO OXpPaHy, CO3/1aHHOE MPOU3BEACHHE JOKHO OBITH
TBOPYECKHM, T.€. OpPUIMHAJIBHBIM (YHHUKaNbHBIM). M3 conepxaHus
onyOaMKOBaHHOH cTathu «YenoBek, MpeacKa3aBIIMi HamaJeHue», Ha-
IUCAHHOM MO (akTaMm, U3JI0)KEHHBIM B IHCbME, CIEAYET, YTO CTaTbhs
SIBJISIETCSI COOOLLIEHUEM O COOBITUM, UMEBILIEM MECTO B KM3HU reHepana T.,
B Hell coobmaeTcst 00 ycrnemHon aesrenbHocTd T., comepkarcs cBeze-
HUS O MOOLIPEHUAX 3a JOCTHXKEHUS o cityk0e B psinax CoBeTckoit ap-
MuM. B 3TOi cBA3M cya mpuiien K BBIBOAY, YTO OIyOJIMKOBaHHas
UH(pOpPMaLlMOHHAs CTaThs B CUJIy €€ COJAEp)KaHUS He SBISETCS 00bEeK-
TOM aBTOPCKOTO IpaBa’. YUHTEIBas 00CTOSTENIHCTBA OTCYTCTBHS Y MCTIA
aBTOPCKOTr'O MpaBa Ha CTAThO, CyJ NpPHILEN K BBIBOLY O TOM, YTO HET
OCHOBaHMH 7151 BbIBOJA O HAPYLIEHUMM OTBETYMKOM aBTOPCKUX IpaB
UCTLA.

JIefiCTBUTENBHO CII0KHO OBIBAET OTIENIUTH COOOLIEHHE O (akTe
OT aBTOPCKOro TeKcTa. XOTs, Ha Halll B3MJIAJ, B JAaHHOM Cllydae Ipei-
cTaBjeHne HH(OpMANKU U3 THChMa B BHJIE TEKCTa CTAaThU JOJDKHO pac-
CMaTpUBATHCS KaK OXPaHOCIIOCOOHOE MPOU3BECHHUE B CHITy IPUBECH-
HOW BBILIE MPE3YMIILUU TBOPUECKOrO Xapakrepa JIOObIX OOBEKTOB
aBTOpCKOro npasa. Tem Oojiee 4TO Cy/ B TOM XK€ aKTe yKazaj: UCbMO
uctua Jl. ObUIO HMCIOJB30BAHO pelakiUel B KauecTBe MH(POPMALMOH-
HOTO COOOIIEHUs, HA OCHOBE JAHHOTO NHUCbMa MpopaboTaHa TeMa U
HOJrOTOBJICHA OCIIapUBaeMasi CTaThsl.

[IpuBeneHHbIEe IPUMEPHI HE 1al0T BO3MOXHOCTH OTBETUTH OJIHO-
3HaYyHO Ha BOIPOC, OYIyT JIM OXPAHOCIOCOOHBIMU TEKCTHI, CO3JJaHHbIE
¢ nmoMouibio po6oToB. CeroHs €CTh HECKOJIIBKO KOMIIAHUH, Crieluaiu-
3UPYIOIMXCS Ha AaBTOMATUYECKOM CO3/JaHHUU HE TOJBKO CBSI3HBIX
(cm. «Supekc. Pedepatsi»), HO U OCMBICIEHHBIX TeKCTOB («Narrative
Science», «Automated Insights», «Yseop»). Co3maHHBIE C TTOMOIIBIO
poOOTOB HOBOCTHEIE 3aMeTKH yxke myOonukyroTcs B «The Los Angeles

! Anennsmuonnoe  omnpesenenne HIKEropoickoro 06JAaCTHOrO Cyma OT
16.09.2014 mo memy Ne 33-7869/2014.

? ATIeUIAIHOHHOE ompenenenne KpacHosipckoro kpaeBoro cyaa ot 13.07.2016
1o ey Ne 33-9066/2016.
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Times», «Associated Press» u «Yahoo News»'. I B manHOM ciyuae
peleHre BoIpoca O MPeJOCTaBICHUH 3alUThl, HallpuMep pedeparawm,
CO3/IaHHBIM C TIOMOILBI0 UCKYCCTBEHHOI'O 3JIEMEHTa, OyJeT NPUHIUIIH-
aIbHO BakHbIM. Ha Hamr B3risia, naHHble 0OBEKTHI MOTYT 00J1a7aTh
MPU3HAKAMH OXPaHOCIIOCOOHOCTH, KaK 3TO C(OPMYIHPOBAHO CErOAHS
B 'K P® u cyneOHoIi mpakTHKeE.

[Toka3aTenbHBIM B 3TOM CMBICIIE SIBJIIETCS €LIe OJHO JEeJO0, Ka-
caroleecs 3allUThl IpaB Ha Hay4yHYo padoTy. B xone pa3OuparenscTBa
CyJ YCTaHOBHJI, YTO O3HAKOMHBIIHCH C aBTOpedepaToM TOKTOPCKON
nucceprauuu nokoiHoro C., T. 3auHTepecoBancs ero padoroil. C. 3a-
HUMAJICS TOM ’K€ HayyHOW MpoOIEeMaTUKOM, HO HCHOJIB30BAJ JUIS
TEPMOAMHAMUYECKOI0 MOJEIUPOBAHUS JPYTYyI0 nporpamMmy s OBM.
T. ke mpuMeHU B CBOEH paboTe HOBYIO MPOrpaMMy MOEIUPOBAHUS.
Otu nporpammsl a1 9BM cTposiTest Ha pa3HbIX GU3MYECKUX TPUHIH-
nax. Y T. BO3HUKIIA UJEs CPABHUTD Pe3yJIbTaThl, MOJYYEHHbIE C TOMOLIbIO
9TUX pPa3HbIX HPOrpamMM, YTO U OBLJIO CHAENAHO MM B COaBTOPCTBE.
B xozne cynebHoro pasbupaTenbcTBa OTBETUMK YyKas3all, YTO KOrJa OH
U aBTOPCKMM KOJJIEKTUB TOTOBWJIM TE3UCHl JOKJIAJA0B, YKa3aHHBIE
B ucke T., 1enany CCbUIKHM TOJBKO Ha aBTOpedepar U JOKTOPCKYIO JTUC-
cepraiuio C., HO He Ha paboThl T., 0 KOTOPBIX HE 3HAJIU, CChUIASICh HA
panee onyOnukoBaHHble Tpyapl C. C. HE UMeI NPETeH3U OTHOCUTEIb-
HO CCBUJIKHU B T€3UCAX HA €r0 AUCCEPTALUIO.

B pesynbprate cyasl nocuutanu, uro T. He Aoka3an (akT Haau-
4usi 00bEKTa aBTOPCKOT0 MpaBa, COOTBETCTBUS €I0 KPUTEPUSAM 00BEKTa
aBTOPCKOTO IPaBa, ONPEJEIEHHBIM 3aKOHOJATEIbCTBOM, a TaKkke (akT
MPUHAJICKHOCTH €My aBTOPCKUX MpaB Ha yKa3aHHbIE UM IIPOU3BeEJIe-
HUS U [IpaBa Ha UX 3allUTYy, a TaKkKe (PaKT HENPaBOMEPHOI'O UCIOJIb30-
BaHUS ITHX aBTOPCKUX MPaB Ha 3TOT OOBEKT OTBETYMKAMHU. DTOT BbI-
BOJ1 OBLJI ClI€IaH HA OCHOBE TOT'0, YTO MPOU3BEICHUS, OITyOJIMKOBAHHBIE
noa Qamunuerr T., mpenacTaBisitoT coO0l B OOMBINEH YacTH CBOETO
o0beMa OMMCAaHUE TEXHOJOTMUYECKUX M (PU3MKO-XMMHUYECKHX HpOIeC-
COB — XMMHUYECKHX peaklui, cnocOO0B pelIeHUs] TEXHUYECKUX 3ajad
C MPHJIOKEHUEM XUMHUYECKUX (popmyil, rpagukoB, KOHCTaTanuen dak-
TOB: MpOLECCOB B3aumozencTBusa. <..> Ilo 3Tol mpuunHEe aBTOPCTBO
Ha ocrniapuBaemble T. mpou3BeneHUs, Ha KOHKPETHbIE MPOLUTUPOBAH-
HbIE BBIIEPIKKH U3 YKA3aHHBIX HM NPOM3BEICHHIT He JOKa3aHO .

"Moxer m po6or mucath HOBocTH. — PexxuM mocryma: https://meduza.io/
cards/mozhet-li-robot-pisat-novosti

% Onpenenenne CBepIIOBCKOro obacTHoro cyaa ot 14.06.2012 mo meny
Ne 33-6699/2012.
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To ectb cya cuen, uro B pabotax T. HET OXpaHAEMOro 0ObeKTa
MOTOMY, YTO 3TO BCETO JIUIIL COoOOIIeHne O (akTe — peaan3anuu ero
UJeU OTHOCUTEIBHO MPOBEACHUS UCHBITAaHUA — U (PUKCALUs pe3yJibTa-
TOB 3TOTO HCIIBITaHUA. B cyneOHOM akTe nake CAENaHo yKa3aHue, YTo
aBTOPCKHUE IIpaBa HE PACIpOCTPAHAIOTCA HA WJEU, KOHUEMNIHHU, MPHH-
LUIIBI, METO/IbI, IPOLIECCHI, CUCTEMBI, CIOCOOBI, PEIIEHUS] TEXHUYECKHUX,
OpPraHM3aLMOHHBIX WM MHBIX 337a4, OTKPBITUA, (DAKTHI, SI3BIKH MPO-
rpammupoBanus (. 5 cr. 1259 T'K P®). A uMeHHO W3 HUX COCTOST
ocIlapyBaeMble UCTLIOM HayYHO-TEXHUYECKHUE ITPOU3BEIEHUS, KOTOPHIE,
10 MHEHHIO CyJa, HE SIBJISIFOTCS 0OBbEKTaMU aBTOPCKOro Ipasa (¢ yue-
TOM UX HPaBOBOH MPHUPOJBI KaK ONMHUCAHHUS TEXHOJOTMYECKUX U (usu-
KO-XMMHUYECKHUX IPOLECCOB CPEACTBAMU M CHOCOOOM KOMIBIOTEPHO-
MaTeMaTU4EeCKOr0 MOJEINPOBAHUA).

OOpaTyM BHHMMaHHUE, YTO B HAcTOsIIEe BpeMsl HE 0053aTelIbHO
UCKaTh B paboTax poOOTOB Kakoe-TO ClIOKHOe coaepxkanue. Ho ecnu
COCPENOTOUUTHCS Ha (pOpME BBIPAXKEHHUS CO3/1aBa€MbIX MU OOBEKTOB,
TO B II€JIOM AJITOPUTMBI BIIOJIHE MOTYT MPUBECTH K CO3/1aHUIO HEMOBTO-
pumblx npousBeacHUN. CorjgacHO pa3bSICHEHUSM, COJEpPKAILUMCS
B 1. 28 mocrtaHosienus Ilnenyma BepxoBHoro cyma P® u Ilnenyma
Briciero Apbutpaxuoro cyga P® ot 26 mapta 2009 1. Ne 5/29 «O He-
KOTOPBIX BOIPOCAX, BOSHUKILIUX B CBS3M C BBEJCHUEM B JieCTBHE yac-
TH deTrBepTor I'paxkganckoro kojekca Poccuiickoit denepauuny», npu
aHaJlu3e BOIIPOCA O TOM, SIBJISICTCS JIM KOHKPETHBIH pe3yJbTaT MHTEN-
JEKTYaldbHON J€ATENIbHOCTH OOBEKTOM aBTOPCKOrO IIpaBa, CyJam
CJIEZlyeT YYUTBIBAaTh, YTO CAMO IO ceOe OTCYTCTBUE HOBU3HBI, YHUKAIb-
HOCTU U (MJIM) OPUTMHAJIBHOCTU pe3ysibTaTa MHTEJUIEKTYalbHOH nes-
TEJIbHOCTH HE MOXKET CBUAETEIbCTBOBATh, YTO TAKOW pe3yJIbTaT CO3JaH
HE TBOPYECKMM TPYJIOM M, CIEA0BATEIIbHO, HE SIBJISAETCS OOBEKTOM
aBTOPCKOTO IpaBa.

BozpaxxeHunem Ha mpenocTaBieHHEe MPAaBOBOW OXPaHbl pe3yJibTa-
TaM MPUMEHEHUS HCKYCCTBEHHOTO MHTEJUIEKTa MHOI/IA SIBJIAETCS yKa-
3aHUE Ha TO, YTO POOOT BBHICTYNAET WHCTPYMEHTOM IOJYYEHHUS TOTO
WIX MHOTO o0bemMa MHpOpMalMM B MAalIMHOYUTAEMOM BHJE, KOTOPOE
JIOCTUTAeTCsl B paMKax KOMMEPUYECKOM 3KCIUTyaTallud MCKYCCTBEHHOTO
UHTEJUIEKTA.

OpHako B OTHOLIEHUM 4YEJIOBEKa CyJ| yKas3al, 4YTO CO3JaHue
¢doTorpapuueckoro NpoU3BEIAECHUs MPH OKAa3aHUU BO3ME3THBIX YCIyT
caMo 1o cebe He UCKIII0YAaeT MHTEJUICKTYalIbHON JeATeNbHOCTH (HOTO-
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rpada, IpUTOM YTO B JJAHHOM cITydae (bOTOF]pa(i)I/IPOBaHI/Ie OCYIIECTB-
JISIIOCH HE B KaUeCTBE JIIOOUTEILCKOH CHEMKH .

OTcyTcTBHE pa3syMHOTO MEXaHM3Ma 3allliThl MpPaB 3aUHTEPECO-
BAaHHBIX JIUI[ CTAaBUT BOMPOC O HEOOXOJIUMOCTH COXPaHECHHS TaHHOTO
KpUTEpHs JUIsl TPENOCTaBJICHHS OXpaHbl PE3yJbTaTy AesTEIbHOCTH
HCKYCCTBEHHOTO MHTEIJIEKTA.

OnpeneneHre TBOPUYECKON COCTABISIONIEH KaK MPUHIIUITAATIHLHOM
WJIeH, JIeXkKalle B OCHOBE BbIIETIEHUS! 00bEKTOB aBTOPCKOTO MpaBa, Kak
MBI TIOKa3aJIM, MOXET ObITh OOHAPYKEHO B Pa3IUYHBIX OOBEKTaX, CO3-
naBaeMbIXx poOoTamu. PazHuiia Mexay mMpou3BeAeHUSIMU poOOTa U ue-
JIOBEKa OMpPEJIeNIeTCS TOJBKO 3aKOHOM, KOTOPBIA Ha3bIBAeT MPaBO0O-
najaTeieM HWCKIIOYMTENBHO 4YeloBeKa. B ocTrambHOM pe3ynbTaThl
JESITENIbHOCTHU YelIoBeKa M po00Ta MpH PeIlieHuH OJTHUX U TeX K€ 3a/1a4
OyIlyT OTBEYATh €IMHBIM KPUTEPHSIM.

BBeaenne npaBoBoro pexuma JJisi HOBBIX C TOYKW 3PEHUS Mpa-
BOMOPSAJIKA OOBEKTOB — PE3YNHTATOB JESATEIBHOCTH HCKYCCTBEHHOTO
WHTEJIeKTa — TpeOyeT pelieHus: Bompoca 0 TOM, 4TO cOOOM Mpe/cTaB-
JseT OOBEKT, KOTOPBIM BO3HUKAET KAK CAMOCTOSITENbHAs II€HHOCTb,
Y B KAKOW MOMEHT OH BBIPaXKEH BOBHE B OKOHYATEIILHOM BUJIC.

B ompenenenHoii mepe oOeclieHWBaHUE KPUTEPHS TBOPUYECKOTO
MIPOUCXOXKIEHUST 00BbEKTa aBTOPCKOTO IMpaBa JEMOHCTPUPYET U o0Iee
HACTpOCHHE MpaBoobIageTeNel, CTPEMSIIUXCS C/eNaTh CBOM MPOU3Be-
JIEHUS MaKCUMAaJIbHO JOCTYMHBIMH B cetu MuTtepHet. [lpousBenaeHus
MOJIYYalOT IIEHHOCTh M BO3HUKAET CMBICI WX HCIOJIB30BaTh TOT/A,
KOIJIa €CTh 3KOHOMHUYECKHHA WHTEPEC B DIKCIUTyaTallud YYXKUX HJEH.
[ToaTomy nmornunbiM Bugutcsi BbiBOJ P.A. Bynnuka o Tom, 4uto BoJe-
W3BABJICHUE MPaBO0OIaaaTeNsi MOXET ObITh HAIPaBJICHO Ha OCBOOOXK-
JIEHUE TPOU3BEJCHUS OT OAphepOB HAa IMyTH €Tr0 HCIOJIB30BaHUS Kak
MO>XHO 0OJiee IIUPOKUM KPYTOM JIUIL, T.€. Ha BKIIFOUEHHUE B YUCIIO TIOJTb-
30BaTenell Mpou3BeIeHUsI BCEH MacChl peajbHO W MOTEHIUAIbHO 3aiH-
TEPECOBaHHBIX CYOBEKTOB, HA MAKCHMH3AIIMI0 COBOKYITHOTO BHUMAaHUS
IOJIb30BATENCH”.

Takol moaxoa HE OTMEHSET BO3MOXKHOCTH KOMMEPIIUATU3AIUU
pe3ynbTaTOB WHTEIUIEKTYaIbHON JAESATENLHOCTH B IEJIOM, HO HHaue
pacctaBisieT akueHTbl. Co3/laHHbIE C TOMOIIBI0 AITOPUTMOB OOBEKTHI

! Anemmsinuonsoe  ompenenenne  OpeHOYPICKOro  OGIACTHOrO —Cyma  OT
20.09.2017 no nemy Ne 33—6696/2017.

> Cm.: Byonux P.A. JINCTIO3UTHBHOCTh KaK OCHOBA HHKJIIO3MBHOTO MEXaHH3Ma
peryJIMpoBaHUs aBTOPCKUX OTHOuIeHuH // TIpaBo u s3koHOMHKa. — M., 2016. — No 8. —
C.36-41.
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Jerdye y4uThIBaTh, KOHTPOJUPOBATh, OTKPHIBATH JOCTYN M MOJYy4aTh
MIPUOBLIT.

Bo3M0OXHO, pe3ynbTaThl, CO3JJaHHBIE aBTOHOMHBIM HCKYCCTBEH-
HBIM WHTEJUIGKTOM, HE TPH3HAHBI CETOJHS B KauecTBe OOBEKTOB
WCKITIOYUTENIBHBIX TPaB, HO HA HUX MOTYT OBbITh yCTaHOBJICHBI WHBIC
CyOBeKTHBHBIE NpaBa Kak Ha 00JaNalomue IEHHOCTHIO M y4YacTBYIO-
e B 000poTe.
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II.M. Mopxar

OCOBEHHOCTHU PA3BUTUS ITIPABA
UHTEJJIEKTYAJBHOM COBCTBEHHOCTH
B KOHTEKCTE UCITIOJIb30OBAHUSA
NCKYCCTBEHHOI'O UHTEJUIEKTA
(Cratbs)

Annomauyun. B nacmosuwyeii cmamve paccMompeHvl HeKomopbvle dac-
neKmul pazeumusi npasa UHMeNNeKMyaibHOu cOOCMBEHHOCMU & KOHMeKCme
UCNONL306AHUA  UCKYCCMBEHHO20 UHMENIeKMA, 6 MOM YUcie ¢ Y4emom
npooIeMbl 03MONCHOCIU NPUSHAHUS CUCTNEMbl UCKYCCIMBEHHO20 UHMENNeKMA
8 Kauecmee CyO6vbeKma agmopcKux U namewmuulx npas. B uacmuocmu, pac-
cMompenbl yenu npasa UHMeNNeKmydalbHOU COOCMEEeHHOCMU 8 KOHmeKche
NPU3HAHUA ~ NPABOCROCOOHOCMU  CUCEM  UCKYCCMBEHHO20 —UHMENNeKmd,
a makxce npooaemMvl peanu3ayuy HeKOmopvlx MexaHusmMos npasa UHmeniex-
MYanbHOU COOCMEEHHOCMU U HEKOMOopble NOMEHYUAbHble HANPAGIeHUs Pa3-
BUMUSL NPABOBO20 PESYIUPOBAHUSL 8 IMOU 00ACTHIL.

Knroueswvie cnosa: MCKyCCWl@eHHbZZZ uHmejlekm, npaeo UHmeu1eKny-
anvHoll CO6CW16€HHOCWZU,' aemopckoe npaeo.

P.M. Morkhat. On the issue of the peculiarities of the
development of intellectual property law in the context of the use
of artificial intelligence. (Article)

Abstract. Some aspects of the development of intellectual property law
in the context of the use of artificial intelligence, including taking into account
the problem of the possibility of recognizing the artificial intelligence system
as a subject of copyright and patent rights, are considered in this article.
In particular, the objectives of intellectual property law in the context of
recognition of the legal capacity of artificial intelligence systems, as well as
the implementation of some mechanisms of intellectual property law and some
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potential directions of development of legal regulation in this area are
considered in this article.

Keywords: artificial intelligence, intellectual property law; copyright.

HoBble BBI30BBI COBPEMEHHOCTH, TaKHe, KakK, HapUMep, Pa3BU-
THE TEXHOJIOTUH HMCKYCCTBEHHOT'O HMHTEJUIeKTa, poOoTusamms, MHTEp-
HET Belllel, aBTOMOOWIN-POOOTHI, TpEXMEpHAs Ie4YaTh, HAHOTEXHOJIOTHH,
OMOTEXHOJIOTHH, HE MOTYT HE OTPa)KaThCs HA Pa3BUTHUU 3aKOHOIATCIhb-
CTBa.

PaccMOTprM HEKOTOpBIE aCHEKThI Pa3BUTHUS MpaBa MHTEIUICKTY-
QIBHOW COOCTBEHHOCTH B KOHTEKCTE JAHHOTO BOMPOCA, B TOM YHCIE
C y4eTOM MpoOJIEMbl BO3MOKHOT'O TIPU3HAHUS CHCTEMBI HCKYCCTBEHHO-
r'0 UHTEJUICKTa B KAYeCTBE CYOhEKTa aBTOPCKHUX W NATCHTHBIX TPaB.

Hayunoe ocwmbicieHHEe TpoOJieM 3allUThl  MPaB  CUCTEM
HWCKYCCTBEHHOT'O WMHTEIVICKTAa Ha pPe3yJbTaThl MX HHTCINICKTYyaIbHON
NeSITETFHOCTH HEBO3MOXKHO 0€3 HaJuIekallero ydera Leleld MpaBa
HMHTEIUIEKTYaJIbHON COOCTBEHHOCTH W TOTCHIIMAIbHBIX HETaTUBHBIX U
TTOJIOXKHUTEIIBHBIX ITOCIIECICTBHI 00€CIICUeHUS 3alUThl TAKUX TPAB.

[IpaBo mHTEMIEKTyallbHOW COOCTBEHHOCTH HAINpaBIIEHO Ha 3a-
[IUTY PE3yJIbTATOB MHTEIUICKTYaIbHON JCSITCIILHOCTH YEIOBEKa, MPH-
YeM Takas 3aluTa BoBce He OesrpaHn4Ha. B wactHOCTH, OHON M3 Iie-
Jei TpaBa MHTEIUIEKTYaIbHONH COOCTBEHHOCTH SBISICTCS OOecrieueHHUe
CO3/aTeITI0 TIPOU3BEICHUS WIIH H300PETECHUS SKOHOMUYECKHX BBITOJT OT
€r0o HCITOJIb30BaHUS JAPYTUMHU JIMIaMH. MICKYCCTBEHHBINH MHTEICKT HE
HMEET U He MOET HMETh TT000HO# moTpeGHOCTH .

ATNbTEpHATHBAMHU HAJICJICHUS CHCTEM HCKYCCTBEHHOTO HWHTEII-
JIEKTa TpaBaMy Ha Pe3yNbTaThl WX HHTCIUICKTYIbHON JEATEIHHOCTH
SIBJISIFOTCSL TUOO Tiepejiada BCeX MpaB YeJIOBEKY, KaKuM-Ir00 oOpazom
MPUHUMABIIIEMY yYacTHE B JEATEIBPHOCTH MCKYCCTBECHHOT'O WMHTEIIICK-
Ta, TMO0 Mepeaava TakuX MPOU3BEICHUN U H300PETCHHI B OOIIECTBEH-
Hoe noctosiHue. [lepexon paboT, co3maBaeMbIX HCKYCCTBEHHBIM UHTEII-
JIEKTOM, B OOIIECTBEHHOE TOCTOSTHHE MOXET 3aTOPMO3UTHh Pa3BUTHE
WHHOBAIIMH B 3TOW cdepe, MOCKOIBKY HE TMO3BOJIMT TEM KOMIIAHUSM,
KOTOpPBIE WHBECTHPYIOT B HWCKYCCTBEHHBIM WHTEJUIEKT, MOJIy4YaThb OT
3TOr0 COOTBETCTBYIOLIHE YKOHOMIYECKHIE BBITOIBI .

"' Cm.: Moriggi A. The role of intellectual property in the intelligence explosion. —
Mode of access: http://www.4ipcouncil.com/application/files/9615/1638/1031/The_
Role_of Intellectual Property in_the Intelligence Explosion.pdf

? Tam xe.
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Opouk Jle Kocta n Anuza Kappano oTtmedaroT, 4To mpoOIeMBbl
3alIUTHl UHTEJUICKTYAJIbHOH COOCTBEHHOCTH B KOHTEKCTE MPUMEHEHHS
HCKYCCTBEHHOI'0 MHTEIUIEKTa, KaK IPaBUJIO, CBSI3aHBI C JBYMs aclek-
TaMu: o0ecrneyeHre cBoOO bl AEUCTBUI MPU UCIOIb30BAHUN UCKYCCT-
BEHHOTO MHTEJUIEKTa 0e3 HapyIIeHHsS MHTEIUICKTYaJbHBIX MPaB TPETbUX
JUIl ¥ 3aIMTa WHBECTHLMH B HMCCIEIOBaHUS U pa3paboTku B chepe
VICTIONE30BAHMS HCKYCCTBEHHOTO MHTEIUIEKTa .

Hanpuwmep, pa3BuTHe TEXHOJIOTUH MCKYCCTBEHHOI'O MHTEIUIEKTA,
CHOCOOHOTO pa3padarbiBaTh U300PETEHMSI, MOKET MPUBECTU K MOSBIIE-
HUIO LIEJI0Tr0 OTOKA MAaTEHTHBIX 3asiBOK KaK Ha OTJEIbHbBIC PE3YJIbTAThI
MHTEJUIEKTYaJIbHOM N1eATEeIbHOCTH, TaK M Ha 0ojee HIMPOKUE KIIACChI
n300peTeHuil. B uTore 3To MOKET MPUBECTH K MOAABICHUIO PA3BUTHS
WHHOBALMHM, MOCKOJIbKY KaX/bli, KTO paboTaeT B KakoW-IMOO KOH-
KpEeTHOU 00JacTH, JOJKEeH OyJeT MOJyYUTh JIMIICH3UN Ha UCIOJIb30Ba-
HUE MHOTIOYMCICHHBIX 3alaTeHTOBAHHBIX M300peTeHuil. Kpome Ttoro,
MOBBIIIAETCS PUCK KOHIEHTpPAllMM SKOHOMHYECKOH BIIACTH B OIpene-
JEHHbIX OONAaCTAX WIM Ha pBIHKAX M3-3a HAIMYUS Y OTAEIbHBIX
CyOBEKTOB PECypCOB ISl MOJTYYEHHs MHOTOUHCIICHHBIX TATEHTOB .

Kak yxaspBator U. [lonkun u A. Penpkuna, HE0OXOAWMOCTh
OIPENIETIEHHOr0 NepecMoTpa MOJX0A0B K IPAaBOBOMY PETYJIHPOBAHUIO
peanu3aluy ¥ 3alUThl MHTEUIEKTYyaJlIbHBIX IPaB 0OOCHOBBIBAETCS HE-
KOTOPBIMU aBTOPaMH TEM, YTO PsAJ HOBBIX TEXHOJOTMil B 00JacTH
UCIOJIb30BaHUS MCKYCCTBEHHOIO HHTEIUIEKTa, CIOCOOHBIX CaMOCTOS-
TEIbHO CO3/1aBaTh MPOM3BEACHHUS, YIPOKAET CIIOKMUBIIMMCS Ou3Hec-
MOJIEJISIM B KPEAaTUBHOM MHIYCTPUM M JlaXKe MPUBOAUT K 0OecLieHUBa-
HHIO OTIPEJIETIEHHEIX (JOPM YETOBEYECKOTO TBOPYECTBA .

Tumotu batnep eme B 1982 r. mucan, 4To CyAbl B TOM clyvae,
€CJIM OIpPENENAT, YTO aBTOPCTBO KOHKPETHOI'O pe3yJibTaTa JIeATeNIbHO-
CTH MCKYCCTBEHHOI'O MHTEJIEKTa (DAKTUYECKU MPUHAJIEKUT EMY, a HE

"Costa F.A. De, Carrano A.G. Intellectual property protection for artificial
intelligence // Westlaw journal intellectual property. — N.Y., 2017. — 30 August. —
Mode of access: https://www.finnegan.com/print/content/46173/Intellectual-Property-
Protection-for-Artificial-Intelligence.pdf?q=

? Fraser E. Computers as inventors — legal and policy implications of artificial
intelligence on patent law // SCRIPTed. — San Francisco, 2016. — Vol. 13, N 3. —
P. 305-333. — Mode of access: https://script-ed.org/wp-content/uploads/2016/12/13-3-
fraser-1.pdf

* Honkun H., Pedvkuna A. McKycCcTBEHHBI MHTEIUIEKT M IPaBO UHTEIUIEKTY-
IBpHOW coOCTBeHHOCTH // VIHTeimeKTyaibHas COOCTBEHHOCTb. ABTOPCKOE INPaBO H
cMexHble npaBa. — M., 2018. — Ne 2. — C. 35-44.
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YeJI0OBEKY, UMEIOT B CBOEM PACHOPSHKEHUU HECKOJIBKO aJIbTEPHATUBHBIX
MyTel peteHns npooaeMsl:

— MOJHOCTBIO OTKA3aThCsl OT HAAEJCHHsI HCKYCCTBEHHOIO MHTEI-
JIeKTa aBTOPCKUMU IIpaBaMu;

— HAJIeIUTh aBTOPCKUMHM IPABAMU CHUCTEMY HUCKYCCTBEHHOI'O HH-
TeJJIeKTa MO0 pacHpenesiuTh 3TH IpaBa MEXKAY CUCTEMON U yeloBe-
KOM;

— pacnpenenuTh aBTOPCKUE IMpaBa MEXIy MpaBooOaaaTeneM
0a30BOr0 MPOrpaMMHOT0 00ECTIEYeHHS U BIIAIENIbLIEM KOMIIbIOTEPA;

— CO3JaTh BBIMBILIUIEHHOTO aBTOpa — YEJIOBEKA U Mepeaarh ero
aBTOPCKUE IpaBa MpaBoobaaaaren o 0a30BOro MporpaMMHoOro odecre-
YeHMS WM BIIAJIENbILy KOMIIBIOTEPA .

Junak Comaiis u Jla P. Bapuineli BUIAT TpU BO3MOKHBIX Ba-
pUaHTa pa3BUTHs MPABOBOI'O PETYIMPOBAaHUS B 00JACTH 3aIIUTHI NIpaB
Ha pe3yJIbTaThl HHTEIIEKTYalbHOMN A€ATENbHOCTH B KOHTEKCTE UCTIONb-
30BaHUs U (PyHKIMOHUPOBAHUS UCKYCCTBEHHOI'O MHTEIIEKTA:

— PUPABHUBAHHWE CHCTEMbl  UCKYCCTBEHHOIO  HHTEIUIEKTa
K MHCTPYMEHTY, MOJOOHOMY KapaHJallly, YTO HE MOBJIMAET Ha peaju-
3aLIMI0 U 3aIIUTY NPaB HA HHTEIJIEKTYalbHYI0 COOCTBEHHOCTD;

— HaJIeJIEHUEe CUCTEMbI MCKYCCTBEHHOI'O HMHTEIIEKTa IPaBOBBIM
CTaTyCOM COLMAJIbHOTO areHTa, He MMEOILEro COOCTBEHHBIX MpaB; Ta-
KUM 00pa3oM, BCe HPOU3BEICHMS, CO3JaBacMble C Y4acTHEM TaKoM
CHCTEMBI, IEPEXOAT B OOLIECTBEHHOE I0CTOSTHUE;

— cHucTeéMa HMCKYCCTBEHHOI'O HMHTEJUIEKTa BBICTYNAeT KakK COLU-
QJIbHBIA areHT, HaJleleHHbIH HEKOTOPBIMHM acCleKTaMU HWHTEIIEKTyalb-
HBIX TIpaB’.

AnbTepHaTHBA MPU3HAHUIO MPABOCIIOCOOHOCTH CUCTEMBI UCKYC-
CTBEHHOI'O MHTEJUIEKTa B KOHTEKCTE MpaBa MHTEJUIEKTYyalbHOH COOCT-
BEHHOCTM B BHJE IPU3HAHHUSA COBMECTHOIO aBTOPCTBA YEJIOBEKA
U CUCTEMBbI SIBJISICTCS MEHEE paJMKabHBIM BapUaHTOM, OJHAKO U OHa
o0yiaaeT omnpene’IeHHBIMH HEIOCTaTKaMH. B YacTHOCTH, MHCTUTYT
COABTOPCTBA MpEAIOJaraeT 3aKpeIuIeHHEe 3a KaXKAbIM U3 COaBTOPOB
OIpENIEeNICHHBIX MpaB M O0053aHHOCTEH, a SKOHOMUYECKHE BBIFOJBI OT

"Cwm.: Butler T.L. Can a computer be an author — Copyright aspects of artificial
intelligence // Hastings communications and entertainment law journal. — San Fran-
cisco, 1982. — Vol. 4, N 4. — P. 707-747. — Mode of access: https://repository. uchast-
ings.edu/cgi/viewcontent.cgi?article=1097 &context=hastings comm_ent law_journal

2 Cm.: Somaya D., Varshney L.R. Embodiment, anthropomorphism and intellec-
tual property rights for Al creations. — Mode of access: http://www.aies-conference.
com/wp-content/papers/main/AIES 2018 _paper_89.pdf
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peanuzanuu MpaB Ha MPOU3BEJICHHE WM M300peTeHue, Kak u 00s13a-
TETbCTBA, MOTYT OBITh MPEABAPUTEITHLHO pa3felIeHbl IOCPEICTBOM
3aKJTIOYCHMsI COTMamieHus. B cutyanum cOBMECTHOTO, THOPHUIHOTO aB-
TOpa B BHJIE YENIOBEKAa M MAIIMHBI 3aKIIOYEHUE TAKOTO COTJIANICHUS
AMEET Majo CMEICIA, a MOHATHE MAIIHMHBI, 00JIamarome 3aKOHHBIMU
MpaBaMu U 00S3aHHOCTSIMU, a6cypzmol.

ITo muennro B.H. Cunensaukosoii u O.B. PeBuHCKOr0, KOMIIb-
IOTEpHBIC MPOTPaMMBbl UJIM UHBIE WHHOBAIIMOHHBIC TEXHOJOTHUU SIBIISI-
IOTCSI JIUITh UHCTPYMEHTOM TIOJYUY€HHUsI HOBBIX PE3yJbTATOB, MpaBa Ha
KOTOpBIE JODKHBI MPUHAJIEKATh pa3padoTYMKaM MporpamMm u (Wiin)
CO3/aTelsIM COOTBETCTBYIOIIET0 000PYI0BAHUS .

UccnenoBarenu Tak:ke 0TMEYAIOT, YTO MOKA POOOTHI HE 001aJAI0T
CaMOCO3HaHHEM, OHU He OyAyT OECIOKOUTHCS O HAPYIICHUH CBOUX
WMHTEJICKTYalIbHBIX MPaB, & OTHOIICHUS MEXIY CO3JaTeNsIMA U TOJb-
30BaTeNsiMU  pOOOTOB MOTYT OBITh YpPEryJupOBaHbl HMMEIOIIUMIUCS
Cpe,I[CTBaMI/IS. B cuny toro, uTo 4enoBek Bce k€ MPUHUMAET y4acTHe
B CO3/IaHUU TPOU3BEJICHUN C TIOMOIILI0 UCKYCCTBEHHOT'O MHTEIJICKTA,
CYIIECTBYIOIUX 3aKOHOB B II€JIOM JOJKHO OBITH JOCTATOYHO JJISl 3a-
HIUTHI PE3yJIbTATOB TAaKOH JeSTeIBHOCTH .

B 3akitoueHne oTMeTHM, UTO, Ha HAMI B3TJIA/, MPABO MHTEIJIEK-
TyalbHOW COOCTBEHHOCTH JIOJIKHO MOABEPTHYTHCS OMPEICICHHBIM H3-
MEHEHHUSIM C YYETOM pa3BUTUS HOBBIX TEXHOJOTHWH, B TOM YHCIE
MOTEHIMALHBIX, OJJHAKO HET HACYIIIHOW HEOOXOIUMOCTH KapAHUHAILHO
MEHATh BCIO CHUCTEMY M MPHUHIIMIBI JaHHOW OTpaciu Impasa Jjisl TOTO,
yTOOBI O0ecTeunTh MPU3HAHUE MPaBOCYOBEKTHOCTH CHCTEM HCKYCCT-
BEHHOI'0 MHTEIIEKTa. MaIlluHbl HEe NOJKHBI OBITH 000COOJICHHBIMU OT
YeJI0OBEKa.

" Cwm.: Butler T.L. Op. cit.

2Cm.: Cunenvnuxosa B.H., Pesunckuii O.B. TIpaBa Ha pe3yibTaThl HCKYCCT-
BeHHOro uHTeiutekTa // Konupaiit. — M., 2017. — Ne 4. — C. 26.

? CM.: OCHOBHBIC TEH/ICHIIMH PA3BUTHS TIPABA HHTEIIEKTYATbHOM COOCTBEHHO-
CTH B COBPEMEHHOM MHpE, B TOM YHCIIE HOBBIE OOBEKTHl WHTEIUIEKTYaIbHBIX IIPaB
u riobaneHas 3amurta / Axmeoos I A., Bounuxanuc E.A., ['asyrnosa K /1., 3ativenko H.B.,
Kuseununa UK., Koponesa U.A., Jlunamosa FO.A., Mumsaeun K.C., Cmupnosa B.P.,
Jleoumvee K.B., Egdoxumosa M.U., Casuna B.C., I'ypko A.B. — M., 2017. — Pexum
nocryma: http://www.rve.ru/upload/iblock/85d/Trends_in_Intellectual Property.pdf

4 Cm.: The intellectual property system for the fourth industrial revolution //
The intellectual property system study group for the fourth industrial revolution. —
Mode of access: http://www.meti.go.jp/english/press/2017/pdf/0419_001a.pdf
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M.B. Tearoxkuna

HUD®POBOE ITPOU3BEJIEHUE
KAK OBBEKT I'PA’YKJIAHCKHUX I1PAB
(Crartbs)

Annomayusn. Lugposvie mexnonozuu cmpemumenvHo GHEOPSIOMCS
6 HAULY JHCU3Hb, U NOCMENeHHO SMOom npoyecc 0yoem MONbKO YCKOPAMbCAL
B nacmosuweti cmamve paccmompern maxoil YHUKAIbHbLIE 00beKm, KaKk yuppo-
60e npoussedenue, 6bIAGICHbL €20 2ZPANCOAHCKO-NPABOsble 0CODEHHOCMIU,
npeonodicena cucmema npusHaxos. OcHoGHble npodeMbl 00YCIOGIEHbI MeEM,
umo npoussederue Moxcem Ovimb CO30aHO 8 MPAOUYUOHHOM 8Ude U NPeobpa-
308aHO 6 YUPPosyIo opmy, u Haobopom — bviMb CO30AHO 8 YUPPOBOM BUe
U PeobPaA308aHO 8 MPAOUYUOHHYIO POPMY.

Knrwuesvte cnosa: obvekm epancoanckux npagoomHOWeHull, yu@po-
80e npoussedenue; 80CHpoussederue, Yyudposanue, UHMeELIeKMYAIbHA Oesl-
MeNbHOCMb, NPOU3B00HOE Npousgeodenue.

M.V. Teliukina. Digital product as a civil law object. (Article)

Abstract. The digital technologies are implemented in our lives. This
process only becomes faster. This article analyses a digital product as an
object of civil law. Some civil law features of this object are mentioned, the
classification of digital products is made. The main problem is that the product
can be created in a traditional way and converted into digital form, or created
in a digital way and transformed to the traditional type.

Keywords: civil law object, digital product, reproduction; digitization;

intellectual operation, repetitive product.

[{udpoBbie TEXHOIOTUU 3aXBaThIBAIOT BCe Oosiee MIMPOKUN KpYyT
OOIIECTBEHHBIX OTHOILICHHUH, IOPUANYECKUE, TPaXIAHCKO-TIPABOBBIE —
B ToM uncie. CioBa «Mbl KHBEM B IU(PPOBYIO 3MOXY» y’KE JaBHO HE
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npocto ciosa. LludpoBeie oTHOMIEHNST — 3TO pEaTLHOCTD, 32 KOTOPOI
3aKOHOJIaTeNIbCTBO, KaK MPaBWJIO, HE YCIEBaeT. A eclii 3aKOHOAATENb
IBITAETCS TaHHYIO c(hepy yperyiaupoBarh, TO 4aCTO 3TO MPOUCXOAMT IO
NPUHLUIY «XOTEIW Kak Jydlle, a MOJy4yWIOoCh Kak Bcerjaa». Mexay
TE€M B Hay4YHOM COOOIIECTBE BONPOCHI aJaNTallMy MPaBOBOIO PETyJIH-
POBaHHS K HOBOI IIU()POBOIT PeaTbHOCTH AKTHBHO 06CY KIAI0OTCS .

Hudpossie 00bEKTHI — 3TO Mporpammsl 171t IBM, 0a3bl JaHHBIX,
HUHTEPHET-CalThl, MyJbTUMEAUIHBIE NPOAYKThl. OueBHIHBI MEpCHEK-
TUBBI pa3BUTHs LU(POBOI chephl Kak B JIOKAIbHBIX, TAK U B I1100alb-
HBIX IIpoeKkTax. B kauecTBe mpumepa MOXKHO MPUBECTH YXKE OCYILECTB-
nsiemoe PocnaTeHTOM HCMOJIb30BaHUE TEXHOJIOTUU OJOKYEHH, 0 uem
B CBOEM JOKJajne Ha KoH¢pepeHuuu «MHTemnekryaiabHas COOCTBEH-
HOCTB B YCJIOBUSIX TUGPOBOM SKOHOMHUKINY, Tpolieamiei B anpeie 2018 r.
B MI'Y um. M.B. JlomoHOCOBa, paccka3zajia 3aMEeCTUTENIb PYyKOBOJIUTE-
a1 DepepanbHOM CiyKObl MO MHTEJUIEKTYalIbHOH COOCTBEHHOCTH
JLJI. Kupuii. Hekotopsie aBTOpbI, TOBOPS O IIUGPOBBIX 00BEKTAX, MPO-
BOJAT QHAJIOTHIO ¢ KPUNTOBAIIOTOM, ONEPUPYs TEPMUHOM «LIUPPOBOI
TOBApY .

Ilenbto HacTosimel cTaThb SBJSETCS BBIABICHHE MPOOJIEM, CBs-
3aHHBIX C TIPa)XIaHCKO-NPAaBOBBIM CTaTyCOM OOBEKTa, HMEHYeMOro
HU(GPOBBIM MPOU3BEIEHUEM, U MOIBITKA OTBETUTH Ha BOMPOC O TOM,
SIBJII€TCSL JIU 3TOT 0OBEKT 0OBEKTOM I'PaKJAHCKUX OTHOLIEHUH, KAKOBO
€ro MECTO B CUCTEME UHBIX OOBEKTOB.

"Cwm, Hanpumep: Bounukanuc E.A., Karamun B.O. ba3a naHHBIX KaKk OOBEKT
IPaBOBOT'0 PETYJNUpOBaHUs: Yued. mocodue it By3oB. — M.: Craryt, 2011; Iaspu-
06 O.11. Kommenrtapuii k 3akony P® 00 aBTOpckoM IMpaBe M CMEXHBIX MpaBax. — M.:
Cmapk, 1996; Jemenmovesa E.C. TlpobnemMpl TpaBOBOTO pPETYIHPOBAaHUS LUPPOBOU
¢opmsl poussenenus // VIC. ABropckoe mpaBo M cMexHbIe TpaBa. — 2016. — Ne 7. —
C. 53-60; Ne 8. — C.35-44; Komenko E.C. ABTOpCKHE IIpaBa Ha MYJIbTUMEIUNHHBIN
npoaykt: Monorpadus // CIIC «Koucynsrantllnrocy. — Pexum poctyna: http://www.
consultant.ru/cons/cgi/online.cgi?req=doc&cacheid=ABE2812F8F496CED5994906B5
DDA89C4&BASENODE=32799&ts=1259408596009489951364637261&base=CMB
&n=17431&rnd=0.6954309820043365#003419380008436157; Mupckux H.FO., Mun-
eanesa JK.A. K Borpocy o mpaBoBOM peryiaupoBaHUM MHGOPMAaIMu B YCIOBUSX HH-
(dopmanronHoit skonomuku // Bectauk Ilepmck. yH-Ta. FOpun. Hayku. — 2017. — Ne 4. —
C. 430-445; Haepoockasa B.F. MoaepHu3alys aBTOPCKHX MPaB Ha MY3bIKaJbHBIC MPO-
u3BeCHUA B IIU(POBOI Cpelie U MO OTKPLITOI0 KOHTEHTa // AKTyasbHbIE IIPpoOIIe-
MBI poccuiickoro mpaBa. — 2015. — Ne 12. — C. 66-72; Sumun B.JI. ABTOpCKOE TPaBO
B BUPTYyanbHOH peanbHOCTH (HOBBIE BO3MOXKHOCTH U BBI3OBBI LU(POBOH 310Xu). — M.:
Crartyr, 2017.

2 CM.: Casenves A. M. KpUIITOBATIOTE! B CHCTEME 0OBEKTOB IPAKIAHCKHX TpaB //
3akoH. —2017. — Ne 8. — C. 136-153.
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[TpousBeneHre MOKET HAXOIUTHCS B 0COOOM MeTaU3UYECKOM
MIPOCTPAHCTBE, B KOTOPOM OHO TaKXe CIIOCOOHO BHJIOM3MEHSATHCS MO
BO3JICHCTBHEM PA3TUYHBIX TEXHOJIOTHUECKUX BO3ZMOXKHOCTEH.

Koncrpykmust «uudpoBoe npomssenenue» (mamee LII1) crama
peanbHOCTHIO, HO OJHO3HAYHBIN OTBET HA BOMPOC O TOM, YTO 3TO TAKOE
U KAaKOB €ro NPaBOBOM PEXHUM, B JOKTPHHE OTCyTcTByeT. OTBeTa
TpeOYIOT CeAyIoNre BOIPOCHL.

1. Hyxnmaetrcs B yTOUHEHUH TEPMHHOJIOTHUSI — €CIM MBI HCTIOJb-
3yeM KOHCTPYKIHIO «Ii(poBOE MPOU3BEJECHUEY», TO, HABEPHOE, HE0O0-
XOJIMMO TIOJKOPPEKTUPOBATh MPUBBIYHBIA TEPMUH «IIPOU3BEIICHUE) —
TOBOPUTH «CTaHIAPTHOE», WIH «TPATUIIMOHHOE)», TPOU3BEACHHE, 100
B MOPSIKE YTOUYHEHUSI TEPMUHOIIOTHH 11€J1eCO00Pa3HO yCTAHOBUTD, UTO
MOJ1 MPOU3BEJICHUEM MbI OyJleM MOHMMATh TPAJAUIIMOHHBIN O0BEKT He-
MaTepPHALHOTO XapakTepa, a Mmoji MU(PpOBLIM MPOU3BEIECHUEM — 3TOT
00BEKT, BBIPAXKEHHBIH B 0C000# (hOpME C MPUMEHEHHUEM CIEIUATbHBIX
TEXHOJIOTHIA?

2. Heobxoaumo 1 coryiacue aBTopa Ha BhIpayKEHUE MPOU3BeJIe-
HUs B nudpoBoii hopMe, 1 Kak Ha3BaTh ITOT Mporecc? Bo3mMokHbI He-
CKOJIbKO BapuaHTOB — mu(poBaHue, onudpoBbIBAHKUE, TUPPOBU3AIIMSL.
Jymaro, Ha JaHHOM dTare Pa3BUTHs OTHOIICHWUH 3TH TEPMHUHBI MOKHO
WCIIOJIb30BaTh KaK CUHOHUMEIL. [Ipu 3TOM cleayeT ydecThb, 4TO MpoIiecce
nepeBojia Mpou3BeACHUsT B MU(POBYIO (OpMYy MOXKET OBITH TBOpYE-
CKHUM.

3. [Moanexut nu npumenenuto B otHomenuu L{I1 pexxum ucuep-
naxus npas?’

4. MoxHo nu BooOmie cumrtath, yto [III — 3TO0 mpousBeneHue,
WJIM 3TO BCETO JIMIIb OJIMH U3 CIIOCOOOB BOCIPOU3BEACHMSI TPOU3BE/IE-
HusA? Mbl Bellb HE TOBOPHUM, HAlpUMEDP, O KypPHAITLHOM WM KHUKHOM
MPOU3BEICHUN?

5. Cnenyer nu nuddepeHnupoBats muppoByIo U ceTeByto (op-
MbI? Eciii OTBETHTH Ha ATOT BOMPOC MOJIOKHUTEIHLHO, TO HEOOXOIUMO
Oyner oTnuuath IMGpPOBBIE M ceTeBble mnpousBeneHus. lludposas
dbopma mpeamnonaraeT HEKWe JEHCTBUS, B TOM YHCJIE TBOPYECKOTO
xapakTepa, a ceTeBas — MPOCTO pa3MmelleHne oObekTa B MHTepHere.

'Tlompo6uee 06 stom cm.: Casenves A.M. OTenbHble BONPOCH IPUMEHEHHS
HOpM 00 HCYepIaHuM IpaB B OTHOLIEHHH Inporpamm uisi DBM // BectHHk rpaxiaH-
ckoro npasa. — M., 2011. — Ne 3. — C. 102-128.
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O HEeoOXoaMMOCTH paszanyaTh HU(PPOBYIO U CETEBYIO (POPMBI TOBOPST
yuensie'.

6. Kak onpenenuTs HEKOTOpble OOBEKTHI — HAIPUMEP, KOMIIBIO-
TepHble Urpsl? OTMETHM, YTO JOKTPUHA UCHOJB3YET TEPMUH «MYJbTU-
MEAUNWHBIA MPOIYKT», MPAKTUKAa YacTO OTHOCHUTCS K KOMIIBIOTEPHBIM
MTpaM Kak K nporpamme s SBM, Ipu 5TOM HeSCHO — SIBISETCS JIU
BOOOIIIE KOMIIbIOTEpHas urpa npousseaeHneM? OnHO3HAYHO OTBETHUTH
CJIO)KHO B CHJIy TOTO, YTO KOMIIBIOTE€PHAs UIpa — HEKUI aHaJIOr JeHCT-
BUS, KHU3HH, IIPU ITOM HEPEIKO B HEH MPHUCYTCTBYET 3JIEMEHT 00paT-
HOM CBSI3U, KOI'JIa ITOBE/ICHUE UI'POKA BIMSET Ha AajbHeHIIee pa3BUTHE
urpel. B kauecTBe mpumepa MOKHO NPUBECTH €€ OAUH MYJIbTUME-
JTUWHBIA MPOAYKT, KOTOPBIM Ha3BaTh UTPOM BpsAJ JU MOIyddTcs. Peup
UJET O TaK Ha3bIBAEMOM BHUPTYAJIbHOM KJIaJ0MILE, CYTh UAEH KOTOPOTO
COCTOUT B cienyromeM. [lociae cMepTu yenoBeka ero CTpaHUIlbl B CO-
LUAJIBHBIX CETSIX HE YHUUTOXKAIOTCS U HE 3aKPBIBAIOTCSA, & IEPEHOCTCS
(nnatHO MM OEcIIaTHO) Ha 0COOYI0 BUPTYaIBbHYIO TUIONIAJIKY — KIIaj-
oulie, KyJa MOXHO 3alTH, NOJOXHUTb LBEThl (BUPTYaJbHbIE), IOJE-
muTbes GororpadusMu yMepUIero 1 BOCIOMMHAHUSMHU O HEM, HOCIY-
1aTh WM JO00aBUTh €ro JIOOMMYIO MY3bIKY, IOTOBOPUTH O HEM, IPH
3TOM OyIyT OTOOpa)kaTbCsl BCE MOCELICHUs M JEHCTBUS HA CTPaHUILE,
BKJIIOYAsl pa3MEILIEHHE IPOU3BENEHUI KakK CyIEeCTBOBABILIUX paHee
B u(ppoBoii (Miau ceteBoii) hopmMe, Tak U HE CYLIECTBOBABIINX.

7. MOXHO M cYUTaTh HUPPOBBIM MPOU3BEIEHUEM TO, YTO JOC-
TYIHO BOCHPUSTHIO ToJIbKO DBM, HO He yenoBeka?

Bo3MorkHa mocTaHOBKa U APYTrUX BOIPOCOB, OTBETHI HA KOTOPHIE
TOJIBKO MPEACTOUT HAlTH JOKTPUHE U IPAKTHUKE.

OueBUIHO, C TOYKH 3pEHUS TEOPUH OOBEKTOB TI'PAKAAHCKHUX
NPaBOOTHOIIEHUH HU(PPOBOE, MM MYJIbTUMEIUIHOE, — KaK €ro HHOTJa
Ha3bIBalOT — MPOU3BEJICHUE SIBIISIETCS KpailiHe HEOJAHO3HAYHBIM OOBEK-
TOM.

B cunty HopM ct. 128 'K P® k 006bekTam TpakaaHCcKuX MpaB OT-
HOCATCS BEILM, BKIIIOYasi HAINYHbIE J€HbIM U JOKYMEHTapHBIE IICHHbIE
Oymaru, MHO€ HMMYIIECTBO, B TOM 4YHCJIe O€3HAJUYHBbIE JEHEKHBIE
CpeAcTBa, O€30KyMEHTapHbIE LIEHHbIE OyMaru, UMyLIeCTBEHHBIE Ipa-
Ba; pe3yjibTaThl pabOT W OKa3aHHE YCIYyT; OXpaHseMble Pe3yJbTaThl

Y'Cwm.: Jaosm IIT My3bIKanbHOE TPOU3BEICHIE KaK CAMOCTOSITEIBHBIN 00bEKT
aBTOPCKOro mpasa: TeopeTHKo-IpaBoBoe HUccienoBaHue: Jluc. ... KaHa. Iopuj. HayK. —
M., 2015. — C. 46-49.

2 Cm., nanpumep: ITocranosiernne ®AC MockoBckoro okpyra or 30.06.2011
Ne KT'-A40/6024-11,2 no neny Ne A40-14101/10-12-101.
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WHTEJUICKTYaJIbHOU JIESITeIbHOCTH W MPUPaBHEHHBIE K HUM CpEJCTBa
WHAUBHTyaTu3alui (MHTEJUICKTyallbHAs COOCTBEHHOCTH); HEMaTepH-
ajbHEIE OJara.

[IpencraBnsercs, 4TO C Y4YE€TOM pa3HOOOpas3usi Pe3yNbTaTOB
HHTEIJIEKTYAIbHON IESITENbHOCTH cleAyeT yTouHUTh noaxod 'K PO u
CUHTaTh, YTO OOBEKTOM SIBIIIETCS HE caM Pe3yJbTaT AesITeIbHOCTH,
a paBa Ha Hero. MHaue ToBOpsi, 00BEKTOM, HAITPUMED, JTUIIEH3NOHHOTO
JIOTOBOPA, MO KOTOPOMY MPEIOCTABISIOTCS MpaBa UCIOIL30BaTh MPO-
U3BEJICHUE, SBISIETCS HE CaMO TPOU3BEJCHHE, a HCKIIOYHUTEIbHBIC
(MMyIIIeCTBEHHBIE) MTpaBa Ha €ro KCIOJIb30BaHue.

PaccmoTpuMm HekoTOpble OCOOEHHOCTH, MpHUCYyIIHUe ITUGPOBBHIM
MIPOU3BEICHUSIM:

— YHCIIOBAsl PUPOJIa — BRIPAKEHHUE B BUJIE MOCIEIOBATEIHHOCTH
udp, KOAUPYIOIIEH onpeielieHHbIE MapaMeTphl; MPU 3TOM MPUHIUITH-
aJbHO BayKHO, KaKOW MporpaMMol M TE€XHUYECKUM ycTporctBoMm LII1
JIOJIKHO OBITH OTKPBITO — 3/IECh MPOSBIISIETCS 3aBUCUMOCTH OT BOCITPO-
HU3BOMSIIEN TEXHUKU,

— OTOPBAaHHOCTb OT HOCUTETSI — BBIpAXKEHHOE B IU(PPpoBOi popme
MPOM3BEACHUE HE CBSA3aHO C TEM MAaTEPUATbHBIM OOBEKTOM (KOMIIbIO-
TEpPOM, HANMpUMEp) WM HeMaTepUalbHbIM OO0OBEKTOM (KOMIBIOTEpHAs
nporpaMma, Hampumep), mocpenctsoM kotopseix LI mosiBuiocs. Oto-
PBaHHOCTH MPOSBIAETCS B TOM, uTo aocTym K L{I1 Moxet ObITh TOMNyY-
YeH TIOCPEJICTBOM UCIOJIB30BAHMS M UHBIX 0OBEKTOB, HEKEIIH TE, KOTO-
pbl€ Y4acTBOBAIIM B €r0 CO3J]aHUM;

— PEelaKTUPYEMOCTh — MaKCUMaJIbHO TPOCTasi U JOCTYIHAsI; 3TO
03HaYaeT, YTO Kak caM aBTOp, TaK ¥ WHBIE JUIA (B TOM YHCIIE HEYCTa-
HOBJICHHBIE) MOTYT BHECTH M3MEHEHUS, a TaKK€ pPeU3MEHEHHUsS B TPO-
W3BEJICHUE, U 3TO BIOCIEJCTBUU MOKET OBITH CIIOKHO JO0Ka3yeMo WIIH
MPAKTUYECKU HEJTOKA3ZYEMO;

— UCYE3aEMOCTh (3TO CBOMCTBO TECHO CBSI3aHO C MPEABIAYIIIM) —
BO3MOXHOCTh TIOJTHOTO yJajieHHs, B TOM uucie 0e3 Beloma aBTopa;
CBONCTBa pefakTupyeMocTd u ucuesaemoctu L1 menmatoT Bechma ak-
TyaJIbHOW HJICI0 CO3AaHMsl Karanora (peecTpa) nu(poOBLIX MPOU3BEe-
HUH; y4eHbIe OTMEUAIOT, 4TO JUIs 1eJiel peecTpa MOXKeT ObITh UCTIOJb-
30BaHa TEXHOJIOTHS OJIOKYEHH

1

Cwm.: Casenves A.H. JloroBoproe nipaBo 2.0: « YMHBIE» KOHTPaKTHl Kak Haya-
JI0 KOHIIa KJIACCHYECKOTO JOTOBOPHOTO MpaBa // BecTHUK rpaxxIaHCKoro mpasa. — M.,
2016. — Ne 3. — C. 32-60.
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— MHTEPAaKTHBHOCTD, T.€. BO3MOKHOCTh BHECEHHUS KOHTPOJIUPYE-
MBIX WJIM YaCTUIHO KOHTPOJIHMPYEMBIX U3MEHEHHH 0 BOJIE KaK aBTOpa,
TaK ¥ HEYCTAaHOBIIEHHBIX CyOhEKTOB;

— pacmpocTpaHseMOCTh 0e3 MOoTepu KauecTBa; KaK CIEJCTBHE —
CTHUPaHUE PA3HUIIBI MEKIY OPUTUHAIIOM M KOMUEH; B pe3yJbTaTe MOHsI-
THE «IOJJIMHHOCTh MPOU3BEJCHUSI» YTPAuMBaET CBOIO MPAKTUYECKYIO
3HAYUMMOCTE;

— BO3MOXHOCTh CYIIIECTBOBaHUS TOJIHKO B BUPTYaIbHBIX paMKax —
HEKOTOpbIE OOBEKTHI MOTYT HE UMETh aHAJIOra B MaTePUATBHOM MUPE;
Te, KOTOpbIe MaTepUaIbHBIM aHAIOT YTPAauyWBaIOT, MOTYT MPOJIOJKATH
CYIIIECTBOBAHNE UCKITIOUYUTENHHO B IU(POBOM BHUJIE;

— OTKa3 OT CTEPEOTHUIIOB MPE3CHTAIMN — IPUBBIYHBIE MECTa BOC-
MPUATHST TIPOU3BEACHMI (Tajieper, KOHIIEPTHBIC 3aJibl) JIeaKTyalu3u-
PYIOTCS; CTaHOBSITCS BO3MOYKHBIMH, HampuMmep, MU(pPOBBIC BBHICTABKU
Mpou3BeJeHNH, (KaKk MMEIONNX, TaK U HE MMEIONINX MaTepuaabHYyI0
¢dbopmy, T.e. U3HAYATHLHO CO3/IaHHBIX B IIU(PpOBOM dopmate);

— npeobnananue [I1 Hax MaTepuanbHBIMU OOBEKTAMH.

C y4eToMm Ha3BaHHBIX OCOOEHHOCTEH, KaXK/1asi U3 KOTOPBIX BIHSCT
Ha KBanu(UKaIHio, OTBETUTh Ha BOIpoc o npaBoBoi npupoje L1 kak
00BEKTa MOKa OJHO3HAYHO HEBO3MOKHO. Ha MO B3IUIsII, B KOHTEKCTE
OOBIYHOTO TPAAMIIMOHHOTO MPOU3BEACHUS Ieiecoo0pa3HO CUYHUTAThH
00BEKTOM TPAKIAHCKUX MPABOOTHOIICHUY MMEHHO MpaBa Ha HCIOJb-
30BaHME MPOM3BEJCHUS, & B KOHTEKCTEe IU(POBOro — camo mudpoBoe
pousBeieHre. DTOT BBIBOJ O0YCIIOBIICH CYIIHOCTHBIMU OCOOCHHOCTSI-
MU [UGPOBOTO MPOU3BENICHUS M, O€3yCIOBHO, HYKIAeTCsl B JAallbHEH-
mem ocmbicneHuu. U3 ckazanHoro cnemyet, uto [[II mMoxer ObITh
Ha3BaHO MPOU3BOAHBIM MPOU3BEJCHUEM, HA CO3/IaHHE KOTOPOTO HE0O0-
XOJIMMO COTJIaCHE aBTOPa, PABHO KaK M Ha BHECEHUE B HETrO JIOOBIX
H3MCHEHUM.

OTmMmeTuM, 9TO ¢ BBICKa3aHHBIM MOAXO0/I0M COTJIACHBI HE BCE yue-
uele. [lo maenuto B.JI. OHTHHA, B IM(PPOBOM MUpE KOMHU BKIIOYAIOT
B ceOs BOCHpPOM3BE/ICHHWE HA JKECTKOM JHMCKE KOMITbIOTepa (Kak, Ha-
MpUMeEp, T€, YTO HAXOMASTCS Ha JKECTKOM JHMCKE KOMIbIOTEepa WIIM Ha
ChEMHBIX MaTepUalIbHBIX HOCUTENSNX), a TaKKe BOCIPOU3BEACHHE
B OMNEPAaTHBHOW MaMSITH KOMIIbIOTEpa MPU MPOCMOTPE MPOU3BEICHHUS;
CKaHUPOBaHWE MPOM3BEACHHS C IEIbI0 MepeBofa €ro B IUGPOBYIO
(dhopMy HE COAEPNKHUT OPUTHHAIBLHOTO BKJIaJla aBTOPCKOTO Xapakrepa.
[ToaToMy BoO3HUWKaromiasi mudpoBas BepcUs CUUTAETCS BOCIPOU3BEJE-
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HHEM, a He POM3BOAHBIM Npom3BeneHueM' . Takoi MOIX0J IpeicTaB-
JISI€TCSl KOPPEKTHBIM JUIsl CUTyalluid, KOorja mpouecc ouu(poBbIBaHUS
HE SBJISIETCS TBOPUECKUM; OJHAKO B PAJE CUTyalHil TBOPUECKUH 3Je-
MEHT JaHHOMY IIPOLECCY MPUCYILL.

B 3aBepmienne npuBeneM mbiciab 1.@. leprieneBrya, KOTOPHIit
Ucajl, 4TO «OOBEKTOM IIpaBa SBJSIETCS M3BECTHAs IOCIIENOBATENb-
HOCTh U COYETaHHE 3BYKOB, COCTABJIAIONIAS B COBOKYIHOCTH LIEJIBHOE
My3bIKaJIbHOE MPOU3BEAECHUE, KOTOPOE SABIISETCS MPOAYKTOM TBOPYECT-
Ba MY3bIKQJIBHOM MBICIM KOMIIO3UTOpPA... MPaBO JOJDKHO CUUTATbCA
BO3HUKIIMM C MOMEHTa 00J€UEHHUs] My3bIKQJIbHOM MBICIH B COUETaHHE
3ByKOB» . IlepedpasupoBaTh KIaCCHKA MOKHO CIELYIOIMM 0Opa3oM:
«udpoBoe nmpousBeeHre — U3BECTHAs MOCIEI0BATEILHOCTh U COYe-
TaHHe 0003HAYEHM, COCTABIIAIONIAs B COBOKYITHOCTH 0c000€ Mpou3Be-
JCHHE. .. »

Y'Cwm.: Dumun B.JI. ABTOpCKOE TPaBO B BHPTYAIBHOW pealbHOCTH (HOBBIE BO3-
MOYKHOCTH M BBI30BBI IU(PPOBOi#i 3moxu). — M.: Craryrt, 2017.

2 Hlepwenesuy I'.@. YueOHUK pycckoro rpakaanckoro mpasa. — M.: CITAPK,
1995. - C. 260.
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P.II. Paxmaryanna

OBBEKTbBI ABTOPCKOTI'O ITPABA
B IU®POBOM IMNPOCTPAHCTBE U ®OPMbI
HNX BBIPAYKEHUSA
(Cratbs)

Annomauusn. Cmamvsi noceésujena npou3eedeHUsIM 8 Yyu@dposou gop-
Me. A8mopom bloeneHbl NPUSHAKU MAKUX NPOU3EE0eHUL.

Knwuesvie cnosa: snexkmponnas gopma, yugposas gopma, «yudpo-
80€ NPOU3BEOCHUEe.

R.Sh. Rakhmatulina. Copyright objects in the digital space
and forms of their expression. (Article)

Abstract. The article is devoted to works in digital form. The author
highlights the features of such works.

Keywords: electronic form; digital form,; «digital worky.

[TpousBeneHnne Kak NPOIYKT JyXOBHOTO TBOPYECTBA JIOJKHO
CyIIECTBOBATh B KaKOW-THO0 peanbHOM (opme.

ITIo cnoam I'.®. lllepmeneBuya, «IIPOAYKT AYXOBHOT'O TBOpYE-
CTBa JIOJDKEH OBbITh 00JE€YeH B M3BECTHYIO BHEUIHIOI (OpMy, uepes
MOCPEICTBO KOTOPOI OH MOT' OBl cIeNnaThCsl JOCTYIHBIM IS JPYTUX U
B KOTOpOH moiy4uis Obl 3akperuieHue. [Toka MbICIb HE MPOSBHIACH
BOBHE, OHAa HE MOXET COCTaBJIATH O0OBEKT aBTOPCKOTO IMPaBa, MOTOMY
9TO HE MMeeT HeoOXOMMMOIl BHEIIHei (GopMbI»' . ABTOPCKHM MPaBOM
OXPAaHSIOTCS JIIOOBIE MPOU3BEACHUS HE3aBHUCHMO OT (DOPMBI UX BBIpa-

! Ilepuenesuy I'.d. ABTOPCKOE NPaBO HA JIMTEPATYPHBIC MPOU3BENCHUS. —
Kaszans, 1891. — C. 159.
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KEHMS: 3TO MOXKET ObITh, HaIIpUMeEp, IJIaH (pacaga 1oma, CKyJIbNTYpa,
PYKOIIUCH, pedb, IPOM3HECEHHAs! YCTHO U BOCIIPUHATAS CITyLIATEISIMH.

B c1. 2 bepHckoil KOHBeHIIMM 00 OXpaHE€ JIUTEpaTypHBIX U XY-
JIOKECTBEHHBIX IPOU3BEIECHUN TEPMHUH <«JIMTEpPaTypHbIE M XYyJ0XKECT-
BEHHBIC TIPOMU3BEICHUS» OXBATHIBAET BCE MPOM3BEICHHS B 00IaCTH JIU-
TepaTypbl, HAYKM U UCKYCCTBA, KaKUM OBl CIIOCOOOM U B Kakoil Obl
(dopme onu Hu ObuM BhIpaxkeHsl. B cooTBercTBuu ¢ m. 3 cT. 1259 'K
P® npowusBeneHuss MOTyT OBITH BBIPRXKEHBI B KAKOH-INOO O0BEKTHUBHON
(dbopme, B TOM yuClie B TUCHbMEHHOM, yCTHOU (popme (B Buae myOIMIHO-
ro IPOM3HECeHUs, MyOIMYHOr0 UCHOJIHEHUS M MHOM MOoAO0O0HOH ¢op-
Me), B (opme uzoOpakeHus, B (opMe 3BYKO- WIM BHCO3AINUCH,
B 00BEMHO-IIPOCTPAHCTBEHHOM (opme. B naHHOM mepeuHe OTCyTCTBYET
mudposas ¢opma. 1 BcTaer Bompoc: Hajo JIM BBLACTUTH LHU(POBYIO
(dopMy Kak CaMOCTOSTENIbHYI0 OOBEKTUBHYIO (hOpMYy NpPOHM3BEACHUS
wi 060coOUTh Tpou3BeieHne B UGPPOBOH Gopme B OTAETHLHOE MOHS-
THE «IU(PPOBOE MIPOU3BEIECHUEN?

B cBa3u ¢ pasButHeM LM(POBBIX TEXHOJOTHMH B HHTEpHET-
IPOCTPAHCTBE BO3HUKJIM BO3MOXKHOCTH I€pPEBOJAa NPOU3BEICHUN
B 1udpossie popmartsl. [lo cnoBam S.A. Kapea, «oTnudne 3ieKTpoH-
HOTO JOKYMEHTa OT JOKYMEHTa, COCTaBJIsIeMOro Ha OyMa>KHOM HOCHUTE-
ne (nanee Takke — OyMaKHbIM JOKyMEHT), 3aKJI04aeTcsi B 0COOEHHO-
cTax ero dopMbl»'. DTa pasHMIA CyIIeCTBEHHa. M Ha060pOT, MHOTHE
aBropbl, Hanpumep, C.U. bonneipeB u J[.A. KoObutsilikuii, HE BUIAT
pa3iauuuil Mex1y MpOU3BEACHUSIMU B 3JIEKTPOHHON (opme u B uudpo-
BO#i°. C 5TMM HeJIb3S COTTIACUTECS, TAK KaK dJIEKTPOHHAs (popMa 06beK-
Ta — He Bcerna uudponast. IlpoussenaeHns B 31eKTPOHHOM U LU(ppoBOi
(dopMe He TOXKIECTBEHHBI. Tak, HapuMep, «3JIEKTPOHHAsE KHUT'a» — 3TO
IPAaKTUYECKH BCErJa HOCHUTENb NPOM3BEIAEHHUA B LUGPOBOM (opme.
IlepeBecTn OOBIYHYIO KHUTY B 3JIEKTPOHHYIO HE COCTaBJIIET 0cO0O0ro
Tpyaa. CeroiHs MHOTHE U3/1aTEIbCKUE KOMIIAHUU MIPEXkKAE, YEM U3aTh
HpOU3BECHUE Ha OyMa)kKHOM HOCHUTEJIE, UCIIPABISAIOT U KOPPEKTUPYIOT
€ro B 3JEKTpOHHOM BuJe. [IpousBeneHre B 3TOM ciiyyae M3HA4YaJIbHO
ABNIAETCA  DJIEKTPOHHBIM, «(MAIIMHOYHTAEMBIM» .  «DIEKTPOHHBIE

! Kapes fI.A. DnexTpoHHBIE TOKYMEHTH M COOGIIEHHS B KOMMEPYECKOM 060-
pore: IlpaBoBoe perynupoBanue. — M., 2006. — C. 12.

2 Cm.: Bonovipes C.M. ABTOpPCKHE TpaBa B COBPEMEHHOM HH(OPMAIHOHHOM
TEJIEKOMMYHUKAIIMOHHOM MpocTpaHcTBe Poccuiickoit ®epepauuu: ['paxkaaHcko-
MpaBOBOE peryiaupoBanue u 3ammra: Juc. ... xann. ropua. Hayk. — Kypck, 2017;
Kobuwinayxuii /[.A. TlpaBoBas oxpana npousBeneHunii B cetu Uuareprer: uc. ... kaHm.
fopua. Hayk. — Caparos, 2015.

3 Cm.: Cepeo A.I'. Vintepuer u mpaso. — M., 2003. — C. 135.
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KHUTH» — HE TOJIBKO CPEICTBO BU3yalIM3alluy JIUTEPATYPHOTO MPOU3BE-
JIEHUs WIN NPOU3BEAECHUS HAyKH, HO U BO3MOXKHOCTb €r0 OXpaHbl OT
HEJIETaJIbHOTO KOIMPOBAHUS.

B nocneanee Bpemsi MONYJSPHBIMH CTAHOBSITCS «3JIEKTPOHHBIE
KHUTW» B MHTEPAKTUBHOM (popmMaTe — KHUTH C TEKCTOM M MOJHUTrpadu-
YECKMMM JJIEMEHTAMM, KOTOpbIE IpelaraloT Crnoco0bl OO0y4YeHMs
U NOJTrOTOBKHM K CJjau€ K3aMEHOB IO Pa3iIMyYHBIM MpeAMeTaM, u3yue-
HUE MHOCTPAHHOI'O S3bIKA U T.J. MeXy MpOCTO 3IEKTPOHHON KHUIOM
U DJIEKTPOHHOM KHUTOMl B MHTEpaKTHBHOM (opMaTe €cTh pa3HHULA.
DJEeKTpOHHAs KHUra — HOCUTENb npousBeaeHus. Co3aaHue 3JIeKTPOH-
HOW KHUTU B MHTEPAKTUBHOM (popmare — 3TO CO3/1aHUuE HOBOT'O MPOM3-
BOJIHOTO IPOU3BENIEHUs, B KOTOpPOM Osarofaps mporpaMMHoMy oOec-
NEYEHUIO TIOSBJISIIOTCS MHTEPAKTUBHBIE IEPCOHAXH, OOBEKTHl MU
npeameTsl. Bmecte ¢ TeM B 000UX Cllydasix Mbl UMEEM JIENI0 C IPOU3BeE-
JEHUSIMU B TUCbMEHHOU hopme.

DJeKTpoHHas aHajorosas ¢opma HpeacTaBisieT co0O0il 3amuch
Ha MarHUTHYIO JICHTY, JUCK MJM KacceTy. OHa MOXKET yXyAlaTbCs
U UCKa)XkaTbCsi M3-3a MOBPEXKJEHHS 3JIEKTPOHHBIX HocuTened. Ounud-
poBKa (TepeBos Npou3BeIeHHs B IU(PPOBOI KO/I) CIOCOOHA 3aIIUTHTH
MHQOPMAIMIO OT Pa3IMYHBIX UCKaKeHHH M momeX. [Ipu 3Tom pacmpo-
CTPAaHEHO U OBITOBOE NMOHMMaHHE OLUU(POBKHU KaK MEpeBOja MPOU3Be-
JIEHUS B 2JIEKTPOHHYIO opMy.

ITpousBeneHust MOryT ObITh Cpa3y co3llaHbl B LU(poBOi Gopme,
a 3areM pacrnedaranbl Ha Oymare. O0BeKTH B IM(pOBOM hopMe UMEIOT
MPU3HAKH, OTAENSAIOUIME UX OT 0OBbEKTOB, BHIPAXKEHHBIX B IPYroi Gopme.

Bo-nepBeIx, eciau «udpoBoil 00beKT» ObLT nomelieH B MHrep-
HET, JIOCTyI K 3TOMY OOBEKTY OCYIIECTBIIIETCS Cpa3y HECKOIbKUMH
M0JIb30BATESAMHU.

Bo-BTOpBIX, Mpou3BeneHue, BbIpakeHHOE B LMU(poBOi (opme,
OTOPBAaHO OT MaTe€pHAIBLHOrO HOCcUTEN. VIHTepHET U MOOWIIbHBIE YCT-
poMCTBA MOMOI'alOT OCYIIECTBIIATh JOCTYN K IPOU3BEIEHUSIM B LU(DPO-
BOI1 (hopMe, IIPU 3TOM IEKTPOHHBIE YCTPOICTBA HE SABJISIOTCS €AMHCT-
BEHHBIMH HOCUTEISIMH «IIM(POBBIX Mpou3BeaeHui». OTcioa BEITeKaeT
U ellle OJJHO OTJIMYME MPOU3BEACHUN B LU(POBOH PopMme OT mpousBe-
JNeHUH Ha OyMaKHbIX HOCUTENSAX — IO TaKUM IpHU3HAKaM, KaK THPax
U KOJIMYECTBO M3/1aHHBIX 3K3EMILISIPOB.

Cyl1ecTBYIOT pa3Hble METO/bl XpaHEHUs MPOU3BEeNEeHUI B Lup-
poBoii (hopme: nmazepHBINA AMUCK, )KECTKUI TUCK, cepBep. [IponsBenenue
MOKET OBITh Cpa3y CO3/1aHO 0€3 HCIOJB30BAaHMS MKECTKOI'O JUCKA U
XPaHUTHCS HAa PA3HBIX OTKPBITHIX IUIaTGopMax (Ha caidTax, B 00JA4HBIX
XpaHwinnax M T.7.). OOnauHble TEXHOJOTMU MO3BOJSIOT XPAaHUTh
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pasnuuHble OOBEKTHI M JIOObIe aiinbl. [Ipu 3TOM HMHTEpHET-CEeTh
COEIMHSET CepBepa M SBISETCS MACIITA0MPYEMBIM XPaHHIUILEM JIO-
ObIX (aiinos. be3 noctyna B lHTEpHET HE OyIeT JOCTyMA K pa3IuYHbIM
HOCHUTENISIM TPOM3BE/ICHHI, BBIPAXECHHBIX B IH(poBOil dopme, ecmu
TOJBKO OHHM HE OBUIM COXPaHEHbl Ha CHEUUATBHBIX 3aIIOMHHAIOIINX
ycTpoicTBax ((renkax, kKapTax mamsTd | Jp. ).

B ornmume oT Apyrux mpousBeACHUH, B «IH(PPOBBIX» TPYAHO
OIIPEICTUTh OPUTHHAT U KONHo. Eciy nmpu KoAUpOBaHUM MPOUCXOIUT
HOTepsl HEKOTOPBIX JAHHBIX, TO OOBEKT HE COXpaHSETCs, TOT/ia HeoO-
XOAMMO OOpaTHUTHCS K MEPBOHAYAILHOMY HOCHTENIO (JKECTKUH IHCK
WJIU KHHTA).

3HAYUMBIM TPU3HAKOM «IH(PPOBBIX MPOU3BEIACHUI SBIAETCS UX
pacrpoctpanenue. brnaromaps MHTEepHETY M pa3BUTHIO HOBBIX TEXHO-
J0Tui «unpoBbIe MPOU3BEACHUS» pacnpocTpanstoTcs B Cet ¢ 60Ib-
IIOH CKOpPOCThIO. Pa3nmuuHble TEXHOIOTHMH BIHSIOT Ha caM IPOIEeCC
pacrpocTpaHeHusi, CIIOCOOCTBYIOT IOSBICHHIO HOBBIX €ro CIOCOOOB,
MIOMOTal0T 00ECHEeYUTh MPOU3BEACHUIO TMOMYJISIPHOCTH, OOIIEN3BECT-
HOCTb, aKTHBH3HPOBaB 000POT B IU(PPOBOM MPOCTPAHCTBE.

B yHuBepcurerax W mkomax Ha 0a3ze OMOJIMOTEK CO3/MAIOTCS
«uudpoBbiey OMOMMOTEKH (Kak OBLIO BBIINIE CKAa3aHO, UX HA3bIBAIOT
AJIEKTPOHHBIMH). [Ipou3BeneHHsT U JTOKYMEHTHI, KOTOPbIE HAXOMSATCS
B oHgax OMONMMOTEK, OT KapTorpapuuecKux OOBEKTOB J0 MY3bIKaJb-
HBIX TPOM3BEICHHUI U (QHIBMOB, IEPEBOAATCS B IIU(POBBIE TapaMETPBHI.
C menpro COXpaHEeHUs] HCTOPHYECKOT0, HAYYHOTO U KYJIBTYPHOIO JOC-
TOsIHUS HaponoB Poccun n GpopMupoBanust €qUHOTO WHPOPMAITHIOHHO-
ro MpocTpaHcTBa OblIa co3naHa HamuoHanbHas 3yeKTpoHHAs OMOIHO-
TeKa.

B coorBerctBuu ¢ m. 3 ct.18.1 ®epepanbHOro 3aKoHa OT
29 nexabpst 1994 r. Ne 78-03 «O OubnHoOTEeYHOM Jene» OO0beKTaMu
HanmoHnanbHOM 37EKTPOHHOW OHMONMOTEKH SIBISIOTCS — CO3/1aHHBIE
B JJIEKTPOHHOM (pOpMe KOMHMH: IEeYaTHBIX H3/AaHUI; dJEKTPOHHBIX H3-
JIaHWH; HEONmyOJIIMKOBAaHHBIX JOKYMEHTOB, B TOM YHCIIE JUCCEPTAaLHii;
MHBIX JOKYMEHTOB, TIIPEJICTAaBISEMbIX B KadyeCTBE O003aTEIbHOTO
9K3EMIUISIPa JOKYMEHTOB; KHIDKHBIX MaMATHUKOB. J[aHHBIE OOBEKTHI
JIOJDKHBI OBITH OLU(POBAHBI M HCIOJIB30BATHCS C COOJIOJEHUEM IIPaB
npaBooOagarenei.

B cBs3u ¢ atm B EBponeiickom coo0IecTBe paccMOTPEHO He-
CKOJIBKO JIeTl TI0 TIOBOJy NMEPEnpoNaXy 3JIEKTPOHHBIX KHHUT OMOIHOTE-
KaMH, ¥ Cybl II0-Pa3HOMY TPAKTYIOT TaKOE HCIIOJIb30BaHHUE IJIEKTPOH-
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HbeIMH ~ OubOnuotexkamu  mpousBeneHud  (Technische  Universitdt
Darmstadt vs Eugen Ulmer KG', Jleno xommanuu «Tom Kabinet»)®.
Tak, Cyx EC npu paccMOTpeHHH NEepBOro W3 Ha3BaHHBIX JET B COOT-
BercTBuM cO cT. 5 (3) Hupektursr 2001/29/ EC «O rapMoHu3anuu He-
KOTOPBIX ACIEKTOB aBTOPCKUX M CMEXKHBIX MpPaB B MH(YOPMAIIMOHHOM
o0IecTBe» yKasai, YTo JaHHas CTaThs HE PACHpOCTPAHSETCS B OTHO-
HIEHUH DPAcHeyaToK KHUI Ha Oymare wiu ux coxpaHenuss Ha USB-
HAKOMUTEJSIX U3 CIIeUUAbHBIX TEPMHHAIOB, YCTAHOBICHHBIX B 00IIe-
JIOCTYNHBIX OnOnuorekax. Takum 0Opa3oM, MPU3HAETCS, YTO MpaBHiIa
oOpallleHus U MCIIOIb30BAHUS SJICKTPOHHBIX KHUT CXOJHBI C MpaBHiIa-
MH HCIOJIb30BaHHUS KHUT Ha OYMa)KHBIX HOCHUTEISX.

HoBbIM siBIeHHEM B KyJbTYpHOW XH3HHM CTalu LU(PPOBBIE cep-
BUCBHI U TUIAT(QOPMBI, COLIMAIBHBIE CETH, B KOTOPBIX PACIPOCTPAHSIIOTCS
O00BEKThl MY3eHHBIX (POHIOB, TEATPAIBLHBIX MPOEKTOB, Pa3BIICKATEIb-
HBIX TEJIEBH3HOHHBIX MPOrpamMM M T.JA. 3PENUIIHBIX OHJIAHH-TIPOEKTOB
U MEPOTPHATUH, B KOTOPBIX yYacTBYIOT JIIOJM U3 pa3HbIX CTpaH MHpa,
C KaX/IbIM TOZIOM CTaHOBHUTCS BCe OOJbIIe, U B MPOIECcCe MX peanu3a-
IIUH BCTAIOT BONIPOCHI OXPaHbl aBTOPCKUX TIPaB.

B pa3sHbIX KoOHOUTypalMsx B HHTEPHET-IPOCTPAHCTBE MOTYT
CO3J1aBaThCsl MHOTOOOpa3Hble BUPTYaIbHBIE «IHU(POBBIE MY3EH».
[TnaTdopmbl BUPTYaIbHBIX My3€€B IIOMOTalOT IyTEUIECTBOBATH MO MY-
3eM MHUpPa M 3HAKOMUTHCS C SKCIOHATAMHU B MEIKUX MOJAPOOHOCTSIX.
E.C. KOTeHKO OTHOCHUT «BHPTYaJIbHBIE MYy3€H», «IKCKYPCHH IO BHPTY-
JIBHBIM aHAJIOTaM Pa3IMYHBIX JIOCTONPUMEYATEILHOCTENH» K MYJIBTH-
MEIUIHBIM TPOJYKTaM, IIOCKOJIBbKY OHHM BKJIIOYAIOT DPAa3HOPO/HEIE
OXpaHsieMbIe Pe3yJIbTaThl HHTEUIEKTYAIbHON AesATeNbHOCTH (poTorpa-
¢duueckre NPOU3BEICHUS, BUACOPOIHMKH, JUTEPAaTypHBIE MPOU3BE/E-
HUSI, WHOTZA MY3bIKaJbHBIE INPOU3BEACHUS), KOTOpHIE C IOMOUIBIO
KOMITBIOTEPHBIX MPOTPaMM IEPEBEACHBI B 3JIEKTPOHHYIO (IIU(PPOBYIO)
dbopmy’.

Takue «MyJIbTUMEAMHHBIE MTPOIYKTB» MOTYT OBITH CO3/aHBI
rOCYAapCTBEHHBIMH MY3€sIMH, YaCTHBIMHU KOJUIEKIIHOHEPAMHU, MY3EsIMH
Pa3IMYHBIX OpraHU3aIUiH.

B xone peamm3anmuu CBOMX MPOEKTOB M OIM(POBKH My3eH
JOJDKHBI PEeIIaTh BOIPOCHI OXpaHbl OOBEKTOB aBTOPCKOTO IpaBa Kak

! Mode of access: https://globalfreedomofexpression.columbia.edu/

2 Mode of access: http://copyrightblog.kluweriplaw.com/2015/01/28/the-dutch-
courts-apply-usedsoft-to-the-resale-of-ebooks/

* Cm.: Komenxo E.C. ABTOpCKHe TpaBa Ha MyJIbTHMEIHIHBI MPOIyKT: MomHO-
rpadus. — M., 2013. — C. 48-50.
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paHee CyLIECTBOBABLIMX, TaK U BHOBb CO3JIaHHBIX OPUTHMHAIBHBIX
MIPOM3BOJHBIX 0OOBEKTOB, MOJTYYEHHBIX B PE3YJIbTaTE OLU(PPOBKH.

[TpoOneMbl COOTHOWICHUST PA3IMYHBIX (OPM CYIIECTBOBAHUS
U HUCHOJb30BaHMUS IMPOU3BEJIEHHUS XOPOILO HIUIIOCTPUPYET CyIeOHBII
mporiecc 1mo mojmanHomMy B Hosope 2017 1. 3A0 «Opapra»n x UII
J.A. lllopuny B Apoutpaxusiii cyn IlerepOypra u JleHoOnactu ucky
O NPEKpalleHUU HapyLIeHHs HCKIIOUUTENbHBIX npaB. Crnop kacaics
W3BECTHOW KapTHHBI ieTepOyprckoro xynoxkauka Jl. [llopuna «Ilynko-
BO He npuHuMaer». OpUruHai 3Toi KapTHHBI SKCIIOHUPYETCS B My3ee
COBPEMEHHOI'0 MCKYCCTBa «JpapTa»; My3ed IpoAaeT €€ KOINUM B pas-
HBIX (opmaTax, B TOM uucie udpoBoM, Mo IeHe oT 3,9 Teic. 10
18,4 toIC. pYO. 3a sx3emmuisap. Kaprtuna nanucana B 2008 ., 1 Bce mpa-
Ba Ha Hee nepenanbl Mysero. Mck Obl1 mojaH mnociie Toro, Kak OJUH U3
HOCETUTENCH BO3MYTWIICS, YBHJEB 3Ty KapTHHY B «OpapTe»: MO €ro
CJIOBaM, OH KyNnuj «opuruHam» B 2016 r. B 01HOM U3 MOCKOBCKHUX ra-
nepent 3a 17 ToIc. eBpo. B xone paccMoTpeHus criopa BBISICHUIOCH, YTO
B 2016 r. Xy10’)KHUK pa3MEeCTHJI Ha CBOEM CalTe MpeAsIOKEHHE O Mpo-
Jla’ke€ HOBOM KapTUHBI QHAJIOTUYHOI'O COJIEPKaHMS: MTeYaibHasl IeBYyILKa
JIEKUT HAaB3HUYb TOJIOBOM K 3PUTEINIO, 33JjpaB HOTH, a K HEll u3 riyou-
Hbl KapTUHBI NPUOIMKAETCS 3aXOAALIMM Ha MOCaJKy NacCaKUPCKUM
camoJieT. XyA0KHUK MOSCHUII, YTO HEJOBOJIBCTBO My3€sl BBI3BAHO TEM,
YTO y HEro €CTb COOCTBEHHBIM Mara3uH, B KOTOPOM MOXHO KyIUTb 00-
Jiee KayecTBEHHbIE M300pake€HHsI Ha XOJICTE, NMPHYEM C COOCTBEHHO-
PYUHO# HOITHCHIO aBTOpa'.

«udpoBble npousBeAeHU» — 3TO Pa3HOro pofa OOBEKTHI aB-
TopcKoro npasa. Ceifuac Tpy1HO NPeACTaBUTh MPOU3BEAECHUS, KOTOPbIE
HE MOIJIM Obl OBITh EPEBECHBI B LIM(PPOBBIE (POPMBI, UTO HE SABISETCA
nepepaboTKON U OCHOBAHUEM IOSIBIEHUS HOBOI'O MPOU3BOJHOIO MPO-
u3BeJeHNs. B 1aHHOM ciydae MOXKHO CKa3aTh O HEKOTOPOM TEXHHYe-
CKOM U OpPTaHH3allMOHHOM COJEHCTBHHU B (hopMe OIU(PPOBKH OOBEKTA
aBTopckoro npasa (moar. 2 m. 1 cr. 1228 'K PO).

Taxum 00pa3zom, OCHOBAaHUI U1l TOTO, YTOOBI CUMTATh «LH(pO-
BbI€ IPOU3BEJIEHUS» OTIENbHBIM OOBEKTOM aBTOPCKOTO IpaBa, HET.
CrnoBocoueranue «uH(poBOoe NPOU3BEICHUE» O3HAYAET BBIPAKCHHE
POU3BEEHUS LU(POBBIM CIIOCOOOM.

"Cyn ortkazan mysero «papra» B Mcke K XymoxHHKy JImurpuio [llopumy
0 HapyIIeHUH! aBTOPCKUX NpaB. — Pexxum nocryna: https://www.dp.ru/
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E.I'. ApanacseBa, ML.I'. loarux

COBPEMEHHOE JINIO IIJIATHATA®
(Cratbs)

DOI: 10.31249/prae/2018.01.02

Annomauyusa. Cmamovs noceaujena npooremam niacuama 8 yueOHbiX
U HayyHvlX pabomax: e2o Kiaccugpuxayuu, mMemoouke GbisGNeHUs, NPAOGOU
Keanupurayuu, 3HAYEHUI0 HOBbIX MEXHOA02UL O NIASUAMOPOs8 U OJisi mex,
KMo ¢ HUMU OOpemcsl;, NPUMEHUMbIM K NIA2Uamopam mMepam OmeemcmeenHo-
cmu U UHOMY NPOMUBOOEUCMBUIO NaA2UAmY.

Knroueesvie cnosa: nnacuam, UHmelleKmydailbHvle npaed, UCKIo4u-
meJjlbHble npaea, aemopcmeo, HayiHoe MOWEHHUYeCmeo, y20JI06HA:l omeen-
CMBEHHOCMb, adMuHucmpamueﬂaﬂ omeemcmeeHHOCmb, epaofcdaHCKO-npaeoeaﬂ
omeemcneerHHocmys, ()uClﬂ/li’lJluHapHClﬂ omeemcneeHHoOCmMy, yU4eHdas Cmenens,
npaeo Ha 3abeenue.

E.G. Afanasieva, M.G. Dolgikh. Contemporary face of
a plagiarism. (Article)

Abstract. The article is devoted to the problems of plagiarism in
educational and scientific works: its classification, methods of identification,
legal qualification, the importance of new technologies for plagiarists and for
those who struggle with them; measures of liability and other opposition to
plagiarism.

Keywords: plagiarism, intellectual rights, exclusive rights, authorship;
scientific fraud; criminal liability;, administrative liability; civil liability;
disciplinary liability; academic degree; right to oblivion.

: Agropsl Gnaromapsat CIIC «KoncynbrantIlnrocy 3a HHGOpMALMOHHYIO MO
TIEPIKKY.
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OTta cTaThsl — O IUIarHaTe B HayYHO-HCCIEJOBATEILCKUX U y4eO-
HO-METOJIMYECKUX paboTax — OT CTYAEHYECKUX KYPCOBBIX IO JOKTOP-
CKHUX JIUCCEepTaLuii, yueOHUKOB U MOHOTpaduii.

VHTYyNTHBHO BCe MOHHMMAIOT, YTO TaKOE IUIarHar. YTOJOBHOE
3aKOHOJIATENHCTBO OMEPUPYET 3TUM TepMUHOM B 4. 1 cT. 146 YK PO
U ONpeZeNsieT ero Kak MPUCBOSHHE aBTOPCTBA. B MOKTpHHANBHBIX HC-
TOYHHMKAX MOXHO HaONIONATh MOMBITKH BBIJCIUTH HEKOTOpBIE JIOTIOJI-
HHUTENbHBIE TPHU3HAKH ATOTO SIBJICHUS, JaTh Oojiee pa3BepHYTOE €ro
ompenenenue. Hampumep, O.B. bornanoBa mpeayaraer yTO4HUTH Jie-
rajJbHOE ONpe/eIeHUE IJIaruara, BKIIOYHB B HErO TAKUE MPU3HAKH, KaK
YMBIIIIEHHBIH XapakTep ¥ IpOTHBOpeure Bole aBropa', a B.O. Butko
CUMTAET, YTO BO3MOXKEH M IUIarMar IO BOJIE aBTOpa, IIOCKOIBKY
corjacue Ha Iiepejady aBTOPCTBA IOPUAMUECKHM HUYTOXKHO . Bpsm I
MOKHO COTJIACHTBHCSI C MEPBBIM INPEIOKEHUEM, MTOCKOJIBKY COBEpILe-
HHE IAaHHOTO NPECTYIUICHHS YMBIIUIGHHO COMHEHHH HE BbI3BIBACT
U B pacim(poBKe B 3aKOHE HE HykaaeTcs. UTo kacaeTcs BOJIM aBTOpa,
TO TIPH €ro COTJIACHH BO BCSIKOM Cllyyae He Oy/eT Iularuara B yrojoB-
HO-TIPaBOBOM CMBICJI€, YTO, KOHEYHO, HE O3HAyaeT MPaBOMEPHOCTH
OTUY’/IEHHs ABTOPCTBA .

Kazanock Obl, mmaruar siBisieTcsi o0uienpu3HanHbIM 370M. OtHaKo
OYEHb MHOTHE YYAaCTHUKU Y4eOHO-METOJMUECKOrO M HAYyYHO-HUCCIIEN0-
BATEJIbCKOT'O MPOLIECCOB C JIETKOCTHIO NMPHCBANBAIOT ce0e aBTOPCTBO Ha
OT/EJbHbIC BHICKa3bIBAaHMsI, @ IOPOH M Ha IieNible paboThl. B HacTosmee
BpeMs JaJeKO He Kak[as CTyJeHuYecKas paboTa SBISETCS MOTHOCTBHIO
aBTOPCKOM, ¢ J0OpocoBecTHO O(hOPMIICHHBIMH CCBUIKAMH Ha TIEPBOMC-
TOYHHMK, 0e3 310ynoTpedaeHnii untupoBanueM. Ele nevanbHee To, 4TO
HEpeJIKO IUIaruaTa He THYIIATCS U JIMIA, MPETEeH/IYIONIIe Ha IPUCY K-
JICHUE UM YYEHOW CTETICHH.

PaccMoTpuM 3TO sIBJI€HHE C TOYKHU 3pEHHS PA3IMYHBIX OTpaciieit
npasa.

Kakue nmpaBoBbIe IOCIEACTBUSI MOXKET BJICYb IUIaruaT?

C TOYKM 3peHHUs] YroJOBHOTIO IpaBa BO3MOXKHA KBaNIU(UKAIHS
iaruata no 4. 1 cr. 146 YK P®. Onnako asst Toro 4yToObl MIaruaTrop

"' Cm.: Bozoanosa O.B. TIpucBoeHne aBTOPCTBA KaK CIIOCO0 HapyIIeHUs aBTOP-
ckux npas // [IpaBo u skoHomuka. — M., 2016. — Ne 8. — C. 33-35.

2 CM.: Bumko B. O IpH3HAaKax MOHSTHS «IUIArHaT» B aBTOpckoM mpase // YIC.
ABTOpCKOE TIPaBO U CMexkHBIE IpaBa. — M., 2017. — Ne 2. — C. 7-16; Ne 3. — C. 7-18.

3 [pu coracum aBTOpa Ha OTUYKICHHE aBTOPCTBA OTCYTCTBYET TOCIEICTBHE,
npexycMoTperHoe B 4. 1 cT. 146 YK PO, u Bpen HenocpencTBeHHOMY OOBEKTY pac-
CMAaTpUBAEMOI0 TIPECTYIUICHUS HE TIPHUMHSCTCS.
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MIOHEC YTOJIOBHYIO OTBETCTBEHHOCTb, TPEOYEeTCs] MHUIIMUPOBAHUE YTO-
JIOBHOTO IpeciIeIoBaHUs CaMOW JKepPTBOM IjaruaTa (Zena o rjiaruare
OTHOCSITCA K KaTeTOPHH JIeJl YacTHO-IyOnuuHoro oOBuHeHus). Kpome
TOr0, CPOK JAABHOCTH NPUBJIEUEHHS] K YTOJOBHOW OTBETCTBEHHOCTHU 3a
9TO MPECTYIUIEHHUE COCTABIIIET BCEro ABa roja. M, HakoHel, OJHUM U3
3JIEMEHTOB COCTaBa MPECTYIUIEHUS SIBISETCSA 3araJOuHbIil «KpYIHBIHI
yiepo». B 3akoHe oH He omnpeneneH, a Bepxosublii Cyn PO pexomeH-
OyeT Npu OLEHKe ymepda «UCXOAUTh U3 OOCTOSITENbCTB KaXKJIOTO
KOHKPETHOro Jiena (Hampumep, M3 HaIU4uds U pa3Mepa peaslbHOro
yiiep0a, pasmepa yMyIIEeHHOW BBIFOJBI, pa3Mepa JOXOJ0B, MOJIyYEH-
HBIX JIMIIOM B pe3yjbTaTe HapyLICHUs UM IPaB Ha pe3ysbTaThl UHTEN-
JIEKTyaJIbHOM JIeSITeIbHOCTH )», CBOZSI, TAKUM 00pa3oM, ymepo K yObIT-
kaMm'. OJ[HAaKO, HATIPUMeEp, KOIMPOBAHKE IUIATHATOPOM UyKHX TEKCTOB
B CBOIO JMCCEPTALMI0 PEAKO NPUHOCUT JKEpTBE IUIaruara yOBITKH,
a IMOJIy4yaeMblil IUIarMaTopoM J0XOJ|, KaK MPaBUJIO, SIBJISETCS KOCBEH-
HBIM — OT BBIIUIAT HaJA0ABOK «3a CTENEHbY». BKitoueHue B coctaB Kpyn-
HOro ymep0a NPUYMHEHHOrO >KepTBE IIaruaTa MOpPANbHOIO Bpeaa
TaK)Ke HEJb3s MPHU3HATh XOPOLIMM BBIXOJOM H3-3a OTCYTCTBHUS IIPaBO-
BOI OmpeneneHHOCTH (XOTsl, HECOMHEHHO, TaKOM BpEI MOXKET ObITh
CYLIECTBEHHBIM, B 0OCOOEHHOCTH KOTJa IJIaruaTop MbITAeTCs BHICTABUTH
B KauecTBE IUIarMatropa TOro, KOro MCIHOJb30BaJl B KaueCTBE «JIOHO-
pa»)’. Bce 3T0 03Hauaer, YTO ¢ JOKA3aTEILCTBOM KPYIHOIrO yiepba
MU IUIarMaTe MOTYT BOSHUKHYTh CJIOKHOCTH, €CIM HAyYyHOE HCCIelo-
BaHuE He (QuHaHcupyeTcs. Bce 370 00BSCHAET MPAaKTUYECKH IMOJHYIO
«MEPTBOCThY» JJAHHOT'O COCTaBa MPECTYIICHUS.

B HayuHOIl nuTepaType YK€ TpagULMOHHBIM CTaJl TEPMUH
«HAay4YHOE MOILIECHHUYECTBO», OOBEIMHSIOUIMHA TaKUe SBICHMS, Kak
miarnat u Qanscupukamus’. Ho kBanuukamus momoOHBIX IesHMIA

"Cwm.: myHKT 24 noctanosnenus Ilnenyma Bepxosnoro Cyzna P® ot 26 ampens
2007 r. Ne 14 «O mpakTuke pacCMOTPEHUS CyJaMH YTOJIOBHBIX J€l O HapyLIEHUH
aBTOPCKUX, CMEXHBIX, H300pETaTE/IbCKUX U MATEHTHBIX IIPaB, a TAKXKEe O HE3aKOHHOM
UCIIOJIb30BaHUHU TOBAPHOIO 3HAKAY.

? KcTatw, B ciTydae pacripoCTpaHeH s TUIarHaTOpOM 3aBEIOMO JIOKHBIX CBEIe-
HMH, OpOYalIUX YEeCTh U JOCTOMHCTBO HACTOAIIEr0 aBTOpA MPOU3BEACHHS WU NOJ-
PBIBAIOIINX €T0 PEIyTalio, 8 TAKOe JIOKHOe OOBHHEHHE aBTOPA B IUIATMATE SBIISCTCS
KJIEBETOM, B COJEAHHOM COJEp>KaTcid HPU3HAKM HPECTYNJIEHUs, MPEeayCMOTPEHHOIO
cr. 128' YK PO.

? Peub MOXKET MATH KakK O (aibCHGUKAUMH OTIENBHBIX IaHHBIX (HAIPHMED,
CTaTUCTUYECKUX), TaK U LedblX IyOnukaunuid. Hampumep, M3BECTHBI Cllydad, KOIza
pa3obTaueHHbIC TIArTHATOPH! (aTbCHHUIMPOBAIH Lelble MOHOTpadHU: H3JaBald HX
«3aHUM 4YHUCIIOM», MBITAsACh CO3/aTh BIICUATIICHUE, YTO OHM HAIUCAIU CBOU TPYAbI
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B KaueCTBE MOIIEHHUYECTBAa BO3MOXHA TOJBKO IPU HaJIU4uU (prHaH-
CHUpPOBaHMsI HAy4YHOT'O UCCIEOBAaHUA (TPaHThI, TOCYIapCTBEHHBIE 3aja-
Hus1)' . BO3MOXHO, GbLIO GBI 11e1ec0006pazHo copMyIMpOBaTh U BBECTH
B YK P® cocTtaB «Hay4HOro MoII€HHHUYECTBa» (JINOO MOLIEHHUYECTBA
B c(hepe MHTENNEKTyaIbHONH COOCTBEHHOCTH ), B KOTOPBINA HE BXOIUI ObI
TaKOM MpHU3HAK, KaK NPUYMHEHNE UMYIIIECTBEHHOTO Bpe/a.

VY yroyioBHO Haka3yeMoro Iiarmara ecTb AyOsiep — aIMUHHUCTpa-
TUBHBIN NIEJUKT, npeaycMoTpeHnbid 4. 1 cT. 7.12 KoAIl P® — «wmHoe
HapyllleHUe aBTOPCKUX MpaB». OJHAKO 3JIEMEHT CyOBEKTUBHOM CTOPO-
Hbl — 1IeJIb U3BJEUEHUs 0Xo0Ja (KOTopasi, KCTaTH, OTCYTCTBYET JaKe
y YIOJIOBHO HaKa3yeMoro Iularuara) — J1eJ1aeT U 3TOT COCTaB MpaKTHye-
CKU HENPUMEHUMBIM K CIy4yasiM «Hay4yHOIO BOPOBCTBa», K TOMY XK€
U TYT IPUMEHEHHE MEp OTBETCTBEHHOCTH OIPAaHUYEHO CPOKaMH JIaBHO-
CTH.

Octaercs ynoBaTh Ha OOpbOy C IIaruaTopaMmy TpakJaHCKO-
npaBoBeIMU cpeacTBamu? Kazamock Obl, KOMIEHcalus MOPaJbHOTO
Bpella 3a HapylleHUE aBTOPCTBA (HEMMYIIECTBEHHOIO IpaBa) U KOM-
NEeHCalUs 332 HapyUIeHHE MCKIIIOUUTENILHOrO MpaBa AOJKHBI IPEICTaB-
JATh cO00M MOAXOASIIME MEPbl OTBETCTBEHHOCTU. Tem Oojee 4To Ha
TpeOOBaHUS O KOMIIEHCALMU MOPAJbHOTO Bpesa 3a HapyLIEeHHE aBTOp-
CTBa HCKOBasi JaBHOCTb He pacmpoctpanserci. OIHaKoO NIpUBJIEYb
K Ipa)JaHCKO-NPaBOBOM OTBETCTBEHHOCTH IUIaruaTropa MOJIY4YUTCS
TOJIBKO 1O TPeOOBAHHIO MOTEPIEBILETO, @ TOT MOKET OBITh HE 3aUHTe-
pecoBaH B Oopb0O€ 3a CBOM INpaBa, MOAKYIJIEH WM 3alyraH Ijaruaro-
poM. BmecTe ¢ TeM 0YEBHIHO, UTO C TOUKH 3PEHUS IPaXKTaHCKOI0 Ipa-
Ba JIayKe €CIIU IUIaraTop He NMPUBJIEYEH K OTBETCTBEHHOCTH (KepTBa HE
X04eT ¢ HHUM CBSA3BIBAThHCS, NPOCTUJIA IUIArMaTtopa WM J0OPOBOJIBHO
COTJIaCHJIaCh Ha «TPAHCIUIAHTAIUIO» CBOEW pabOThI, HANIPUMEp, 32 BO3-
HarpaxJeHue), OH BCE paBHO HE MOXKET CUUTATHCSI AaBTOPOM.

Kakue eme BapuanTsl cymectBytoT? Hampumep, nuuienue mia-
ruaTropa y4eHou creneHu. Takoe BO3MOKHO, HO TOJIBKO €CJIM C MOMEH-
Ta MPUHATUSA JUCCEPTALMOHHBIM COBETOM PELIEHUS O IMPHUCYKIECHUH

paHbIIE «IOHOPOBY», Y KOTOPHIX OHH M03aMMCTBOBAJIM TEKCTHI. DTOT BHI (anbcupuKa-
UM MpefcTaBiseT OONBIIYI0 OMNACHOCTh, IOCKONBKY (anbcuukaTop ImbITAaeTCS
COo3JaTh BIleYaTIeHUe, OyNTO IUIarMaTopoM SIBISETCS HE OH, a JKepTBa IUlarmara —
JO0OpPOCOBECTHBIH aBTOP.

! [onpobuee cwm.: llegseneéa C.B., Mycvsan H.A. YronoBHO-TIpaBOBasi XapakTe-
pHCTHKA MOIICHHHYECTBA B Hay4dHO# cdepe // Poccuiickuii ropuInuecKuil sKypHaI. —
M., 2017. —Ne 5. - C. 115-124.
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yYeHOH CTemeHH Npomuio He Goiee 10 ger'. 3HAYMT, eciy IIaruart
BCIUIBUI 110 HPOIIECTBUM 3TOIO CPOKA U €CIIU KEepTBa HE XO4eT JoOu-
BaThCSl NPUBJIEUYEHUS IUIArMaTopa K IpPa)<JIaHCKO-NPaBOBOH OTBETCT-
BEHHOCTU 3a HapyllE€HUE aBTOPCTBA, IJIaruaTop OCTaHEeTCs Oe3Haka-
3aHHBIM?

MoeT ObITh, UMEIOTCSI KaKUe-TO €lle BO3MOKHOCTU B paMKax
JUCLUIUIMHAPHOM OTBETCTBEHHOCTH? K nucuuniMHapHOW OTBETCTBEH-
HOCTH MOTYT OBITh IpUBJICYEHBI OOyuaromuecs U paboTHUKH. B Heko-
TOPBIX BY3aX B yCTaBax WIM JIOKaJIbHBIX aKTaX 3akKpeluieH 3ampeT
Ilaruata ¥ NpeayCMOTpPEeHa JUCLUIUIMHAPHAs OTBETCTBEHHOCTb CTY-
JIEHTOB-IJIATMaTOPOB BIUIOTH 70 OoTyucieHus. Tak, B MocKOBCKO# ny-
XOBHOM akajgemuu jeiictByer IlosmokeHne o MPUMEHEHUH TUCLMILIH-
HapHBIX B3bICKAHUH 32 HapyLIEHUs aKaJeMUYECKMX HOPM B HaIlMCaHUU
NUCbMEHHBIX Y4eOHBIX Pa0OT, COrNIACHO KOTOPOMY K JIMILY, JIOITYCTHB-
HieMy IjiaruaT B IpOCTOM MUCBMEHHOH padoTe, MPUMEHSIETCs AUCLUII-
JMHAPHOE B3bICKAHHE, a B Cllyyae, €ClIM peub UAET O MarucTepcKom,
KaHJMIaTCKOM WM JOKTOPCKOM AMccepTalusax, TO Takas paboTa CHU-
MAaeTcsl C pacCMOTPEHHUs 0€3 MpaBa MOBTOPHOMN 3alllUTHI B JIIOOBIX OOro-
CJIOBCKUX y4eOHBIX 3aBesieHusX Pycckoii mpaBociaBHOM LiepKBH, a Mia-
THATOP TOJJIEKUT OTYUCICHUIO U3 YUeOHOTO 3aBeICHHS .

A ecnu B ru1aruare yJindeH He oOydarouiuiics, a npenojaBaTesb?
MoryT 11 K HeMy NPUMEHAThCS AMCLUIUIMHAPHBIE CAHKIMU KakK K pa-
6otHuky? Ka3zamoch Obl, CMOXET JM TaKOH NpenojaBaTeNb Aajbllie
TpeOoBaTh CaMOCTOSATEIBHOCTH OT CTYAEHTOB IPH HAIMCAHUU KYypCO-
BbIX U JUIUIOMHBIX paboT, €ClIM caM MpocIaBWICA Kak Iuiaruarop?
Co6na3HuTeNnbHO OBII0 OBl IPEJIOKUTh BapUaHT YBOJIBHEHHUS TO II. 8
4. 1 ct. 81 TK P® 3a «coBepiiieHre pabOTHUKOM, BBITOJTHSIIOIIIM BOC-
nuTaTeabHble (PYHKIUH, aMOPaJIbHOIO MPOCTYIKA, HE COBMECTUMOIO
C IPOIOJKEHUEM JIaHHOW paboThI»; TeM 0o0Jiee YTO CPOK JaBHOCTHU IS
MIPUMEHEHUs TaKOW Mephbl OrpaHUYEH TOJIBKO B Cllyyae, Korja Hapyluie-
HUE COBEPILEHO BHE MecTa padOThl WK HE IPU UCIIOJHEHUH TPYIOBBIX
o0s13aHHOCTEH (B MHBIX CIy4asX OrpaHHMUYEHO TOJIBKO BpeMsl ¢ MOMEHTa
oOHapykeHus1 HapymieHusi). OJHaKo MpemnojaBarenb, PaOOTAOIIMIA
C COBEPILEHHOJETHUMHU CTYJEHTAMH, HE BBIIOJHACT (PYHKILHIO BOCIH-

"Cwm. 1. 66 TTonoxkeHns 0 IPHCYKICHHH YUEHBIX CTeneHel, yTB. [locTaHoBIe-
aueM [IpasurensctBa PO ot 24 centsadps 2013 1. Ne 842.

% Caittr MOCKOBCKO# IyXOBHO# akanemuu. — Pexxum noctyma: www.mpda.ru/
edu/plag/
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Tanus'. COBEpPLICHHONETHHX YK€ IMO3JHO BOCHHTHIBATh. A 3HAYHT,
U YBOJIUTh TaKOIO MpernojaBaTeis «3a aMOpaJKy» HEeNb3sl, MOYKHO
TOJIbKO HE 3aKJIFOYUTh C HUM TPYI0BOM JI0rOBOP Ha HOBBIN CPOK.

IIpu cnabocT NpPaBOBBIX HHCTUTYTOB CaMbIM JE€HCTBEHHBIM
croco0oM 00pbOBI ¢ MIarnaTopamu sIBJIsIeTCs npenaHue (akra miarua-
Ta MaKCHMAJIbHOW OIJIacKe M pa3pyllieHre NpoQecCHOHAIBHON peryTa-
UM iarnaropa. M aTa onmacHOCTh JOJKHA BUCETh HaJl IJIarMaTOpOM
noxku3HeHHo. Henb3s 000MTH BHUMaHMEM U BONPOC O TOM, KaKylo
OINaCHOCTh MPEJCTaBIsIET COOOM JOBOJBHO CBEXasi HOpMa, BHECEHHas
B @enepanbubiii 3akoH «O0 wHbOpManmu, WHHOPMAIIMOHHBIX TEXHO-
JOTUAX U 0 3amuTe nHopmanuny DeaepanbHbIM 3akoHOM Ne 264-D3
0 TaK Ha3bIBaeMOM «mpaBe Ha 3abBenue» (ct. 10.3): miaruarop, naxe
eclii BOOOpa3uTh, UTO OH OB MIPUBJIEYEH K YTOJOBHOW OTBETCTBEHHO-
CTH, MOCJIE CHATHUS WJIM MOTAIIEHHUs] CYAMMOCTH CMOXXET TpeOOBaTh OT
oreparopa IOMCKOBOM CUCTEMbl IpPEKpAIlCHUs BbIIAYM CBEICHUN
0 HEM KaK «HeakTyaJbHbIX». VIHTepeceH TOT (akT, YTO MHULHUATOPOM
OPUHITHS 3TOM HOpPMBI ObLT JlenmyTtat Ajiekcedd KazakoB, KOTOpBIA He
TaK jaBHO ObLT MieH BAKoM yueHoii cTenenH 3a miaruar’.

Peanuszauus «npaBa Ha 3a0BEeHHE)» MOKET MPUBECTH K HEJOIYyC-
TUMBIM OI'PAaHUYEHUSM IIpaBa Ha IMOMCK, paclpocTpaHeHue HuHpopMma-
UK ¥ cBoOoAay cioBa. CBeIeHUS O BBISIBJICHHOM IUIaruaTe HUKOI/a He
JOJDKHBI CUMTATbCSl YTPATUBIIMMM aKTyalbHOCTb, BO BCSIKOM CIlydyae
KOrJa peuyb UAET O B3POCIOM JAEIUKTOCIIOCOOHOM IIIaruaTope, a He
0 MATUKJIACCHUKE, KOIJ1a-TO MOJIy4YHBILEM JABOWKY 3a ckayaHHoe u3 1n-
TEpHETa COUNHEHHE.

[loctaBuB (hopMBbI IIaruaTa B Hay4HbIX paboTax B 3aBUCHMOCTb
OT BO3MOKHOCTH €r0 IPaBOBOM KBaIM(PHUKALMU U TPO3SILUX IUIarHaTo-
Py Mep OTBETCTBEHHOCTU M MHBIX CAHKIIMMH, MTOJIE3HO TaKxke Kiaccudu-
UpOBaTh IUIarMaT ¢ METOJUYECKOH TOUYKM 3peHus. TyT B KadecTBe
OCHOBHBIX (DOPM MOKHO BBIACIHTH «KapOYHKYID», «COHIBHY», «cala-
TUK» U «CTYLLEHKY MEHSEM Ha TYLICHKY».

! MHyto Touky 3peHus (4TO TPEINOJABATEIM BY30B BBHINONHSIOT BOCIHTATEIb-
Hyto (yHKIUIO) cM., Hatpumep: Tapacenxoséa A.H. OT yBOIbHEHHS 1O TPYIOYCTpPOH-
crBa: [IpakTuueckue coBeTsl M pekoMeHpanuu. — M., 2013. — Beim. 19. — (bubnuoreuxa
«Poccwuiickoii razers»); CpaBOYHHMK MO JOKAa3bIBAHUIO B IPaXKJAHCKOM CYAOIPOH3-
Boactee / C.JI [Jeemspes, B.M. XKyiikos, A.B. 3axapmioxka w ap.; non pen. U.B. Pe-
wemnurosou. — 5-e uzn. — M.: Hopma: Uudpa-M, 2011.

2 Cm.: @ununenox A. NHAIEATOp 3aKOHA O TpaBe Ha 3a0BEHHE JHIIMICS yue-
HOW ctemeHu. — Pexxum noctyma: https://www.rbe.ru/society/21/02/2017/58abb18e¢9a
7947eab30a7cad
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TepMuH «kapOyHKYJI» LIMPOKO YHOTpPeOseTcss cOoOOIIEeCTBOM
«JluccepHeT» Ui XapaKTEPUCTUKH «IUCCePTalM, YKPaJACHHON U3 0f-
HOTO HWCTOYHHMKA OJHUM II€JbHBIM KYCKOM, (DaKTHYECKH C 3aMEHOM
TONBEKO THTYJIBHOH CTPAaHHIBI M OTIaBIeHHD» . «KapOyHKym» U3 Bcex
(dopM miarvara siBJISE€TCs CaMbIM HAIJIBIM U IUHUYHBIM.

«CaHIBUY» — cOCTaBlIeHHE PadOThI U3 JABYX MJIHM TPEX KPYIHBIX
(hparMeHTOB 4y)uX padorT.

«Canatuk» — pe3ynbTar 0ojiee TOHKOI'O M TILATEIBHOrO TPYyAa,
9TO M3TOTOBJIEHHE PabOThl U3 CKOIMHMPOBAHHBIX U3 HECKOJIBKUX HYKHX
pabor ¢parmenToB. JlaHHas pacmpoCTpaHEHHAs METOIMKA HArJISIHO
IIPEJCTABJIEHA Ha IUCCEPHETOBCKUX pacKpacKkax: 5 CTpaHUI] U3 OJHOTO
UCTOYHMKA DPACKpALIEHbl KpPacHbIM, 8 M3 Jpyroro 3ejeHbIM... Emie
4 cTpaHuLbl KpacHbIM, eme 12 3eneHbiM... [loMuaopumuky, OrypuuKy. ..
[lepememianu, 3anpaBuin — canaTuk rotos. IIpu nmposBneHuu niarua-
TOPOM HEKOTOPOI0 TPYIOJIOOMsS «cajJaTHK» MOXKET ObIThb pa30aBiieH
COOCTBEHHBIM TEKCTOM M TakuMM oOpa3oM IpeBpalleH B 4yThb Oosee
0e300UTHBII C BUTY «KOMITOTHK.

«MeHsieM TYLIEHKY Ha CTyLIEHKY» — MOMYJISpHBIA cpenu Iuia-
ruatopoB MeToA. OH COCTOUT U3 KONMPOBAHMS TEKCTA 4yKOH pabOThI
U aBTO3aMEHbl OJHHUX CJOB M CJIOBOCOYETaHHMU ApyruMu. OauH U3
«oTHOB-0ocHOBaTenei» «/luccepnera» Cepreit IlapxomeHko B cBoeM
JIOKJIaJIe PAacCKa3blBaeT O TakoM Kkazyce: «OH 3alMTHI JUCCEPTALUIO
[0 PKOHOMHKE O npoliemax MmsconepepadarbiBatonieid orpaciau. [Ipu
aHaJIM3€ BBISICHUIOCH, YTO OHA MPAKTHYECKU LEJIMKOM CIHCaHa C JTUC-
cepTranuu o npolieMax KOHAUTEPCKON MPOMBIIIIEHHOCTH, U TIPU 3TOM
[0 BCEMY TEKCTYy CJIOBO “HIOKOJIAJ’ 3aMEHEHO NpPU MOMOILM KOMAaH]Ibl
“cepu dHJ pUIICH3” Ha CIOBO “TOBsIAMHA”. A BCE OCTAIbHOE — aHAJIN3,
BBIBOJIbI, ITMHAMUKA, LIEHbI, KOHBIOHKTYPA — OCTaBJIEHO 0€3 U3MEHEHUH.
Bonee Toro: mpu mogpoOHOM paccCMOTPEHUH OKa3aJioCh, YTO ‘‘depHBIN
IIOKOoJIaa’ 3aMEHEH Ha “‘OTedecTBEHHAs roBAAvHA”, “Oenlblil moKonan’ —
Ha “MMIOPTHAs TOBSIMHA”, a “NIOKOJaa C opexamMu’ — Ha “TOBSAMHA
JI000r0 MPOUCXOKICHHUSI Ha KOCTH ». BrociencTBuu crauo siCHO, 4TO
METOJ] TOTAJIbHON KOHTEKCTHOW 3aME€HBbl — OJJMH U3 KJIIOUEBBIX MPU U3-
TOTOBJIEHUH (paJIbLIIMBBIX JAUCCEPTALMil Ha caMble pa3Hble TEMbl. DTOT
METOJ] BO BHYTPEHHEW TepMHHOJIOIUU «JluccepHeTay 10 CUX MOp Tak
U Ha3bIBACTCSl «MIOLUMHCKUM METOJIOM», a JUCCEPTaHThbI, NPUOETHYB-

' Cm.: Hapxomenxo C. «JlaccepHer»: 5 caMbIX sSpKHX Keifco. — M., 2016. —
Hosi6ps. — Pesxum mocryma: https://www.dissernet.org/publications/ou_Scazusov.htm
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IIMe K HeMy, — «UromMHIaMiy . Takas GopMa Iaruata MoXeT ObITh
BECbMa OMACHOW, 0COOEHHO B MCCIICAOBAHHAX, TIOCBSIIEHHBIX MEIUIH-
HE, HUIIEBOM MPOMBIIIICHHOCTH, KOCMETOJIOTHH.

[Tpu mpuBNeYEHUN TIArHATOPOB K IOPUIMYECKON OTBETCTBEHHO-
CTH (4TO, KaK MBI BUAMM, K COXKAJICHUIO, MaJIOBEPOSITHO) CIIEJIOBAIIO OBI
NPOBOAUTH PAa3NIUYMs MEXKAY STHMU PAa3HOBHUIHOCTSMH IJIaruara Jyis
peanu3anuy MPUHLIUIIOB COPa3MEPHOCTH M CIIPaBEIUIMBOCTH, ITOCKOJIb-
Ky OHHU OIIaCHBI HEOJMHAKOBO.

BaxHO MOHMMATh, YTO HUKAaKUX HM)KHUX ITOPOTOB ILIaruara Her.
HexoppeKTHBIX 3aMMCTBOBaHMH — 0e3 3aKaBBIYMBAHUI M CCBUIOK —
IpOCTO HE JMOKHO ObITh. BooOmie. Tem He MeHee B CTyAEHYECKUX
Kpyrax cqopMHpOBaJiach HEKas WILUIIO3US JONMYCTHMOCTH IIaruara.
B Hacrosiiee BpemMst BO MHOTUX By3ax JUIsl CTYJ€HYECKHX U Marucrep-
CKHX paboT BBeJeHa 00s3aTeIbHAsI NPOBEPKA HA «aHTHILIaruaTy. Takas
HpOBEpPKa OCYIIECTBISIETCSI C MOMOIIBIO KOMITBIOTEPHBIX IPOTPaMM,
KOTOpBIE PacIo3HAIOT B TEKCTE pabOTHl 3aMMCTBOBaHMs. KoHeuHo, 1o-
SBJICHHE TAKUX MPOrpaMM OOJIEIYUIIO MPENOAaBaATENSAM KU3Hb: MOYKHO
3a CYMTAHHBIE MUHYTHI 3aTPY3UTh PA0OTY U MOJIYYUTh OTYET O MPOIIEH-
TE€ 3aMMCTBOBAaHHMI M UCTOYHHMKAX TaKMX 3aMMCcTBOBaHUM. Eciu Obl HE
MHOXXECTBO «HO». Takue mporpaMmbl CUHUTAIOT HECAMOCTOSTEIbHON
4acThl0 pabOThl TAK)KE W KOPPEKTHBIE 3aMMCTBOBAHUS, COBEPIICHHO
NPaBUILHO U A0OPOCOBECTHO O(OpMIIEHHBIE, a TAaK)Ke TEKCTHI, HAa KO-
TOpBIE aBTOPCKOE MPaBO BOOOIIE HE pPacHpocTpaHseTcs (Hampumep,
TEKCTbl HOPMAaTHBHO-TIPABOBBIX akTOB). ClIEICTBUEM TAaKOTO HECOBep-
IIEHCTBA MPOrPaMM SIBUJIOCH TO, YTO MPUXOAUTCS YYUTHIBATH IOTPELI-
HOCTh Ha JOOPOCOBECTHBIE 3aMMCTBOBAHHS W YCTaHABIMBATh «MUHH-
MalbHYIO JIOJI0 OPUTHHAIBHOCTH» H  «MAaKCHMAJIBHYIO JOJIO
maruaTa». baspl HCTOUHUKOB, UCTONB3YEMbIX TAaKUMH IPOrPaMMaMH,
OTpaHHYEHbI, U HACTOSILMUI IIaruaT He Bceraa pacrno3Haercs. [lomyya-
eTCsl CHTyalus, KOrja By30M WIHM HPENoJaBaTesieM YCTaHABIUBACTCA
HOPOT" OPUTMHAIBHOCTH, Harpumep B 60 miu 80%, U CTYJIEHT CUUTAET,
YTO OH MOXXET CHOKOHHO 3aHUMAThCS 3aMMCTBOBAHHMEM YYXHX TEK-
CTOB, HE yTpYXk/as ce0sl X 3aKaBbIUMBAHHEM U 0()OpMIIEHHEM CHOCOK,
JUIIb OBl BOMCATHCS B ATOT HMOPOT. A CJIOBO «ILIarkary Kak-TO CTHUpPa-
€TCs W HauMHaeT 3BydYaTh €][Ba JIU HE MHJO U OOBIJEHHO, a HE TaK
CTpAILIHO ¥ YHUYIKUTEIBHO, KaK JOJKHO OB

Mpbl BUAMM, YTO Pa3BUTHE TEXHOJIOTHI IpEIOCTaBiIeT IUIarua-
TOpaM OYeHb IIMPOKHE BO3MOXHOCTHU: YK€ HET HEOOXOIMMOCTH UATH

1 . .
Hrops HrommH — aBTop ToOi camoli auccepTanui 00 SKOHOMHKE MscoIepepa-
OaThIBaIONIEeH IPOMBIIIIEHHOCTH.
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B OMOIHMOTEKY M cTapaTelbHO MEPEeNHChIBaTh OT PYKH (hparMeHTH W3
qy)XKUX MOHOTpaduii U JrccepTaluii — MOKHO TPOCTO BBECTH HEO0O0XO-
JUMYIO TEMY B IOMCKOBYIO CTPOKY, ITOJIyYUTh B OTBET MAaccy TEKCTOB
U «CKOMMIIACTUTH» MX, Jaxe He unuTasd. C Ipyroil CTOpOHbI, U BBISABIIE-
HUe (HaKTOB IUIarMaTa ¢ MoMmoulplo VHTepHETa M CHEeNUaNBHBIX IPO-
rpaMM CTajlo JEJIOM HECJIO0XHbBIM, a IpUJaHue TakuX (PaKTOB OrJacKe
TaKke BecbMa MpocTo. HOBbIE TEXHONOIMH JAIOT COBEPLIEHHO HOBbIE
BO3MOKHOCTHU [yl KOOPAMHALMU JESITEIbHOCTH UCCIIe0BaTeNeH, IKC-
MEPTOB, JKYPHAJIUCTOB, KOTOpbIE BEAyT C IUIaruaropamu 60opnOy. Ta-
KUM 0Opa3oM, HOBbIE€ TEXHOJOIMH, oOJsierdas >XKHM3Hb IJIaruaTopam,
OJTHOBPEMEHHO MTOMOT'a0T BBISBICHMIO IUIarMaTa U HaKa3aHUIO Ilarua-
TOPOB.

B Hacrosimiee BpeMsi B OTCYTCTBHE pPa3yMHBIX U INPaKTHYECKU
INPUMEHUMBIX IPABOBBIX MEXaHU3MOB MPUBJCYEHUS IJIarHaTOPOB
K IOPUIUYECKON OTBETCTBEHHOCTU OCTAETCSl HAJEAThCS TOJIBKO Ha 4yT-
KOCTb M HETEPIUMOCTh K 3TOMY SIBJIEHUIO NMPO(ecCHOHaIbHOIo co00-
LIecTBa U I'pakJaHCKOro oduiecTBa B 1ejaoM. M eciu miaruaropos He
crocoOHa OCTaHOBUTH MpU3payHas MEePCHEeKTHBA MPUBICYEHUS K IOpH-
JMYECKOM OTBETCTBEHHOCTH, TO BBICOKAs BEPOSITHOCTb NPUMEHEHMS
peryTauOHHBIX CAaHKIIUI CIIOCOOHA 3TO C/IENaTh.
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N.C. Jannjon

AKTYAJIBHBIE TPOBJIEMBI ITIPABOBOI'O
PEI'YJIUPOBAHUSA AEATEJIBHOCTHU
NH®OPMALMOHHBIX TIOCPEJHUKOB
B POCCHUM U CLIA
(Crartbs)

Annomayua. Cmpemumenvroe pazgumue uH@OOPMAYUOHHBIX MEXHONO0-
2utl 0oycnognugaem HeodX00UMOCMb UX A0EK8AMHO20 NPABOBO20 Pe2yIuUposa-
Hust. Unghopmayuonnsie noCpeOHUKY AGAIOMCS KIIOYe8bIMU (hueypamu 6 cemu
Humepnem, nockonvky 60 MHO20M UMEHHO OHU NO360JSAIOM NONb306AMENAM
bvicmpo u dpexmugno pacnpocmpanamo ux mamepuansl. s ux HOpmans-
HO020 PYHKYUOHUPOBAHUS HEODXOOUMbBL NPABOGbIE 2APAHMUU, 3AUUWAIOUUE UX
Om nOCIeOCmBUll HenpagoMepHblX Oelicmsuil noavzosameneu. Oonarxo ¢ Poc-
cuu Ux npagogoe pecyiuposanue HA OAHHLIUL MOMEHM SGISAeMmcsi HenoIHbIM
U He 8ce20a NO36OsIEN 3aWUMUMb UX Npasda. B cés13u ¢ smum none3no obpa-
mumcsi k onvimy CILA ¢ dannotli cihepe u matimu peulenus Cyujecmeyouux
npobnem.

Kniouegoie cnoea: asmopcroe npaso; uH@OpmMayuoHnvlii HOCPEOHUK,
HUnumepnem; unpopmayuonnvie mexnonozuu, omgemcmeenHocms; Poccus;
CIIA; epascoanckoe npaso.

L.S. Danilov. Current problems of online intermediaries'
regulation in Russia and the USA. (Article)

Abstract. Fast developement of information tecnology makes adequate
regulation of it necessary. Online intermediares are key figures of the Internet
because they allow users to distribute their materials quickly and effectively.
Their normal functioning requires legal garanties which defend them from the
consequences of users' misconduct. But contemporary regulation of online
intermediaries in Russia is not complete and can not always allow to protect
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their rights. So it is useful to study the USA experience in this sphere and find
solutions to the existing problems.

Keywords: copyright law, onliline intermediary; Internet; information
technology;, liability; Russia; USA; civil law.

BaxxHbIM HOBOBBejZIeHHEM, J100aBJICHHBIM B ['paknaHcKuil Ko-
nexc PO B 2013 r., crana ct. 1253.1, perynupyroias OTBETCTBEHHOCTh
MHPOPMAIMOHHBIX MOCPeAHUKOB. [losiBieHne Takoi (QUIyphl CBS3aHO
C pa3BUTHEM HH(POPMAIIOHHO-TEIIEKOMMYHUKALMOHHBIX TEXHOJIOTHH,
B yacTHocTu cetu MHTepHer. Ha sTane npuHATHA 3Ta CTaThsl BbI3Bajla
OypHBIC TUCKYCCUU 3aKOHOJATeNeH, MpaBoo0IaiaTeNnei, moTpeonuTenei
¥ caMuX MH(OPMAIMOHHBIX MOCPeIHHKOB'. TloyunBImasics B pe3yiib-
Tare 3aKOHOJATENIbHAs KOHCTPYKLMS SIBJISIETCS BO MHOI'OM HECOBED-
LIEHHBIM KOMIPOMHCCOM MEXKAY HMHTEPECAMU BBILIENEPEUNCIEHHBIX
rpynn. Iloxg mHbOpManMOHHBIMU MOCpegHHKaMH B CT. 1253.1 mouu-
MaroTcs Tpu kateropuu jul. [lepBas — numa, ocylecTBISIOLIUE Hepe-
Jadyy MaTepuana B MH(POPMAIMOHHO-TEICKOMMYHHUKAIIMOHHOM CeTH,
B ToM uucie cetu MHrepHer. Bropas — nuna, npeaocTaBisolue Bo3-
MOKHOCTh pa3MeIleHUs] MaTepuaja Wid MHPOpMaluu, HeoOX0IAUMOM
JUISL €ro MostydeHus. TpeThsi — JIMLA, IPEeIOCTaBIISIOLIIIME BO3MOKHOCTh
JI0CTyIIa K 3TOMY Marepuainy. B craTtbe moapoOHO yperyaupoBaHbl 0CO-
OEHHOCTH OTBETCTBEHHOCTH TOJIBKO MEPBBIX JBYX KaTeropui, kaca-
TEJIBbHO TPETbEW €CTh JIMIIL YIOMHHAHHWE, YTO IpaBWiia 3TOM CTaTbU
npuMeHsitores K Hell. Takoe perynupoBaHue siBisieTcs: HenoJaHbeIM. Cy-
LIECTBYIOIIAs PEJAKLMs CTaTbU HE MO3BOJISIET YETKO OINpPENEIUTh 0CO-
OEHHOCTH OTBETCTBEHHOCTH JIMII, IPEJOCTABIISIIOIINX JOCTYl K MaTe-
puanaM, IOCKOJbKY OINKMCAHHBIE IpaBWJIa OTBETCTBEHHOCTH JABYX
ApPYTUX KaTeropui JHll BeCcbMa CHEUU(DUYHBI U MOTYT HPUMEHSITHCS
JUIIb O OTHOLIEHUIO K HUM. B TO ke BpeMs MHOTIME M3 3THUX JIMLI,
neicTByromux Ha Teppuropun Poccun, Hanpumep cepBuc LexisNexis,
SIBJISIFOTCSI MHOCTPAHHBIMH, U TaKas HEOIPEAEIEHHOCTh B IJIAHE OCBO-
00KJIeHUsI OT OTBETCTBEHHOCTH MOXET HEraTHMBHO CKa3aThCs Ha MX pa-
6ote. B cBs3u ¢ 3TUM pasymHbIM Oyjaer gomosiHeHue cr. 1253.1 npasu-
JJaMH, KOHKPETU3UPYIOIHUMH OTBETCTBEHHOCTh 3TOM KaTErOpUH JIULI.

WNndopmaniioHHblii MOCPETHUK OTBEUAET 332 HAPYILICHHE HHTEN-
JIEKTYaJbHBIX MPaB Ha OOLIMX OCHOBAHHUAX C YYETOM psifa 0COOEHHO-
creit. OOMM 17151 BCeX TpeX KaTeropuii ”HPOPMaIIMOHHBIX TOCPETHUKOB

"Cm.: Kommenrapuii k ['paxknanckomy xonekcy Poccutickoit @enepannu (dac-
1 uvetBeproi): B 2 1. (nocrareiiusiit) / C.A. I'oprenko, B.O. Kansmun, JLJI. Kupuil
u 1p.; o1B. pen. JL.A. Tpaxmeneepy. —2-e m3n. — M.: UHOPA-M, 2016. - T. 1.
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SIBIIIETCSI OTBETCTBEHHOCTh NMPH HAJTUYHUW BHHBI. {1 TOrO 4TOOBI MH-
(hopMaIMOHHBIN TTOCPETHUK U3 MEPBON KATETOPUU HE HEC OTBETCTBEH-
HOCTHU 3a HapyIllIeHUEe WHTCIUICKTYAIbHBIX MpaB, OH JIOJDKSH OJTHOBpE-
MEHHO COOJI0JaTh HECKOJbKO ycinoBuid. OH HE JODKCH: OBIThH
WHUIIMATOPOM TIepelad MPOTUBOIPABHOTO MaTepuaia, ONPeaesaTh
€ro TMoJIydaress, U3MEHSATh IepelaBacMblii MaTephall (MCKIIOYCHHE
COCTABJISIFOT CIy4aw, KOTJIa 3TO TEXHHYSCKH HEOOXOIUMO I Tepesa-
YU JaHHBIX ), 3HaTh (MJIU OBITH 005I3aHHBIM 3HAThH) O IPOTHUBOMPABHOCTH
nepeiauu Takoro MaTepuaia.

WNubopManMoHHbIi MOCPEIHUK BTOPOW KAaTEropvH OCBOOOXKIa-
ercsi OT OTBETCTBEHHOCTH, €CJIM OH He 3Hal W He IOJDKEH ObLI 3HATh
0 MIPOTHBOIPABHOCTH PA3MEIICHHOTO MaTepHajia U €Clid OH TOCie IO-
Jy4eHHsI THUChMEHHOTO 3asBIICHHUS TMPaBOOOJAAaTeIsl O HapyIICHUH
WHTEJUICKTYyaJIbHBIX TIPaB, B KOTOPOM yKa3aH CeTeBO# ajupec B cetu MH-
TEPHET, IJIe Pa3MEIIeH MPOTUBOMPABHBIA MaTephall, CBOSBPEMEHHO
NPUHST HEOOXOMMBIE M JJOCTATOYHBIC MEPBI I IPEKpaIIeHUsT Hapy-
IICHUS MHTEJUICKTYaJbHBIX MpaB. B cTarhe cka3zaHo, 4TO NEpeYeHb He-
00XOJMMBIX W JOCTaTOYHBIX MEP MOXKET OBITh YCTaHOBJICH 3aKOHOM,
OJTHAKO HAa HACTOSIIIMH MOMEHT OH HUTJIC HE 3aKpeIuieH. DTO, a TaKKe
KPUTEPHI CBOCBPEMEHHOCTH CO3JIAIOT MPABOBYIO HEOINPEICICHHOCTD,
HETaTUBHO CKa3bIBAIOIIYIOCS Ha JICSITEIbHOCTH HWH(POPMAIIMOHHBIX
nocpenHukoB. C JApyroi CTOpOHBI, HECMOTPSI HA TO 4TO WH(pOpPMAIIH-
OHHBIC TIOCPETHUKU MOTYT JIHCTBOBAaTh HE TOJHKO B ceTH MHTEpHET,
HO ¥ B JPYTrUX MHPOPMAIMOHHO-TCIEKOMMYHHUKAIIMOHHBIX CETAX, Ce-
TEBOW aJipec B 3asBJICHUHU JOJDKEH OBITh yKa3aH UMEHHO B cetu MHTep-
HET, YTO HeOOOCHOBAHHO CYy)KaeT KPYT JIMIl, KOTOPbIE MOTYT OTBEYaTh
3a MPOTUBOIIPABHOE Pa3MEIIeHHE WH(OPMAITUH.

BaxxHO OTMETHTB, YTO JaXke B Cilyd4asx, KOTJa HH(QOPMAIMOH-
HBI TIOCPEIHUK HE HECET OTBETCTBEHHOCTH 33 HapyIICHHUE WHTEIUICK-
TyaJIbHBIX TIpaB, K HEMY MOTYT OBITh NpPEIbSBICHBI TPEOOBaHUS, HE
CBSI3aHHBIC C MPUMECHEHUEM MeEp IPaKIaHCKO-TIPAaBOBOM OTBETCTBEHHO-
CTH, HampuMep 00 yJaJeHUU MPOTUBONPABHON WH(POpPMAIMHU WIN OT-
paHWYEHUM JOCTYIA K HEe. DTH MOJIOKCHUS HAIpaBJICHBI HAa oOecre-
YeHHE WMHTEPECOB MPaBOOOJaJaTeed M COMIACYIOTCS € OOIUMH
TpeOOBaHUSAMU O TPEKPAIICHUU TPOTHBOIPABHOTO TMOBEICHUS JaXKe
IPpU OTCYTCTBHU BUHBI. V3 BBHINICTIPUBEICHHOTO aHAIN3a CJICAYET, YTO
cT. 1253.1 comepxuT HEOOOCHOBAaHHBIE OTKJIOHEHHS KaK B CTOPOHY
MHTEPECOB PaBOOOIIaaTeNCH, TaK U B CTOPOHY MHTEPECOB OOIIECTBA,
B CBSI3U C YEM HYXK/IACTCS B CEPhe3HOM J0paboTKe.

Takum 00pa3oM, HEKOTOPbIE OCOOCHHOCTH POCCUHCKOTO 3aKOHO-
JaTeabcTBa 00 WH(POPMAIMOHHBIX ITOCPEIHUKAX CBHICTCIBCTBYIOT
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O TOM, YTO 3TO 3aKOHOAATEIbCTBO B HACTOALIMI MOMEHT SIBISIETCS He-
MOJIHBIM U MPOTHBOPEUYMBBIM. B CBSI3U C 3TUM MOXET ObITh MOJIE3EH
onbIT npaBa CIIA, KoTOpoe 3HAUUTENBHO paHbIlle Hayallo CBOKO ajarl-
TalUI0 K HOBBIM TEXHOJOTHSIM, 4YTO OOYCIIOBJIMBAaET HEOOXOJUMOCTh
aHaJIM3a CO/CPIKAIIMXCS B HEM HOPM 00 WH(POPMAIIMOHHBIX ITOCPETHH-
kax. OH MO3BOJMT MOHATH, cyliecTBYIOT M B npase CHIA pewenus,
KOTOpbI€ IIPU UX BKJIKOYEHUHU B POCCUICKOE NMPABO CMOTYT J1aTh OTBETHI
Ha BOMPOCHI, CBSI3aHHBIE CO CMELEHHEM OanaHca HHTEPECOB B CTOPOHY
npaBooOiagaTenei.

OTBETCTBEHHOCTH MH(POPMALMOHHBIX MOCPEIHUKOB IOCBSIIEHA
ct. 512 3akona 006 aBropckom mpaBe CIIIA. Ona Oblna BBeAcHa
B 1988 r. 3akoHOM 00 OrpaHMYEeHHH OTBETCTBEHHOCTH B Clydae Hapy-
menus aBropckoro npasa B Cetn — The Online Copyright Infringement
Liability Limitation Act (OCILLA)'. Ona 3HaunTeIHO 0OBEMHEe aHa-
JIOTUYHOM cTaThu B ['paxknanckom kojaekce PO u Gosee MOHO peryin-
PYET BOIPOCHI OTBETCTBEHHOCTU MH(POPMALIMOHHBIX TOCPEAHHUKOB.

Crout oOpaTUTh BHUMaHKUE Ha OINpe/eieHne HHPOPMALIUOHHOTO
nocpenuuka. B wactu «k» ct. 512 conepxkarcs nBa onpeaenenus. Ilep-
BOE MPHUMEHSETCS B Cllydae OCBOOOXKIEHHUS OT OTBETCTBEHHOCTH IPH
nepenaye uHGopManuu HHGOPMALMOHHBIM IOCPETHUKOM. B Takoii
CUTyallMM MOJA HMH(OPMALMOHHBIM IOCPEIHUKOM IMOHMMAETCS JIMLO,
KOTOPOE€ OKa3bIBAeT YCIYI'M IO Mepenade MHPOpMaluy, MapupyTh3a-
LMY WK OPEJOCTaBICHUIO COCIMHEHMS JUIsl IM(PPOBBIX CETEBBIX KOM-
MYHUKALUHA MEXIy TOUYKAMHU, BBIOPAaHHBIMU IOJIb30BATENSAMH, ITOCPE-
CTBOM MaTE€pUAJIOB, BBIOPAHHBIX MOJIb30BATEISAMU, 0€3 U3MEHEHMSI 3TUX
MaTepuasnoB. Bo Bcex ocTanbHBIX ciiyyasx MH(GOpPMAIMOHHBINA MOCpe.-
HUK OINpefessieTcs Kak JIMIO, IPEJOCTaBISIIOIIEe CETEBbIE YCIYTH WU
noctyn K CeTu WM yIpasisolee NpeaHa3HauYeHHbIM JUIsl 3Toro 000-
pyJIOBaHUEM (3TO ONpE/esIeHUEe OXBATHIBAET B TOM YHCJIE JIUL], [1O/Ma-
JAlOIIMX TOJ nepBoe ompeneneHue). IlepBoe omnpeneneHue sBISETCS
Oosiee MOAPOOHBIM, YEM aHAIOIMYHOE €My B POCCHICKOM IpaBe, U IO-
3BOJISIET CUMTATh MH()OPMALMOHHBIMM MOCPEAHUKAMU TE€X JIMIL, KOTO-
pble JMIIb COEOUHSIIOT OIpENeNeHHBIX MoJb3oBaTeneil. OOmee xe
orpeneneHne NHPOPMALMOHHBIX TOCPEAHUKOB JaeT BO3ZMOXKHOCTb OT-
HECTH K TAaKOBBIM BCE€X JIHUI, MPEICTABISIIOIIUX YCIYyIH, CBS3aHHBIE
¢ Cetpro. OTOT MOAXO[ sABIsIETCA OOJiee MPOrPECCUBHBIM, YEM Ka3zy-
HUCTUYHOE OIpEAEIeHUE U3 POCCHMCKOI0 3aKOHOJIATENbCTBA, OIMMCHI-
BalOIllee OT/ENIbHBIE CIydyau OKa3aHHUs yCIyr Mo MHPOPMALMOHHOMY

" The Online Copyright Infringement Liability Limitation Act (OCILLA),
17U.S.C. § 512.
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MOCpeTHUYECTBY. B CBS3M ¢ 3THM MpeACTaBISETCS IeIeco00pa3HbIM
nomnonHenue cT. 1253.1 I'pakaanckoro konekca P® obmum onpenene-
HUEM UH(POPMALIMOHHOI'O NMOCPEAHNKA KaK JIUIA, OKA3bIBAIOIIETO YCIIy-
I'M, CBSI3aHHBIE C MH(OPMAIIMOHHO-TEJIEKOMMYHHUKALIMOHHBIMH CETSIMH,
B TOM umciie ceTbto MHTepHeT. OHO MO3BOJUT CyJaM MOJIXOAUTH K OI-
peneneHno HHPOPMAIIMOHHBIX TOCPEAHUKOB UCXO/I U3 PEANIbHBIX 1ie-
Jei uX OesTeNbHOCTH, a He U3 (OPMAJIbHBIX KPUTEPHUEB MOANAJaHUS X
HOJ OJHY M3 TpeX KaTEeropHii, 3aKpeIUICHHbIX B HACTOSALIMH MOMEHT
B ['paxxmanckoM konekce PO.

B CIIA npeaycMOTpeHO YeThIpe OCHOBHBIX ClIydyasi OCBOOOK/Ie-
HUS MH(QOPMALMOHHOIO NOCPEIHUKA OT OTBETCTBEHHOCTHU. llepBblii,
y>K€ yIOMSHYTBIN BbllIE, — Mepeaada HHPOPMALMOHHBIM OCPEIHUKOM
uHpopmanu. OH BO MHOTOM CXO CO CBOMM POCCUHCKHMM aHAJIOTOM.
BTtopoii — cuctemHoe k3mupoBanue nepenaBaemMor nHbopmanuu. [lon
K3LIMPOBAHUEM B JAaHHOM Cllyyae MOHUMAETCs BPEMEHHOE XpaHEeHHE
UHpOpPMaLMK B TEXHUYECKUX LENSIX AJS YIY4IIEHUs €€ JJOCTYIHOCTH.
KnroueBsIMu  ycIOBUAMH, OCBOOOXKIAIOUIMMH  MH(OPMALMOHHOTO
NOCPETHUKAa OT OTBETCTBEHHOCTH B Cly4ae K3IIUPOBAHUS, SIBIISIOTCA
nepenavya MHGOPMAMU MHBIM JIUIIOM, HEXEIH caM MH()OpMaIIMOHHBIH
HOCPEIHUK, OTCYTCTBUE €0 BMEIIATEIbCTBA B aBTOMATHYECKUN Mpo-
1iecC KAIMIMPOBaHUS UH(OpMaLny, a TakkKe yJlajleHue NPOTUBONPABHOM
UHpOpMaLMK B ClIy4ae MOJy4YeHHs HaJulexaluM oopa3oM odopmieH-
HOTO 3asBJIeHUs MpaBoobOsanarens. KammpoBaHue — BaKHBIA ciydaid
0CBOOOXK/I€HUS! MHPOPMALMOHHOIO MOCPEIHUKA OT OTBETCTBEHHOCTH,
IIOCKOJIBKY OHO I10 CBOEH CyTH HACTOJIBKO K€ HE 3aBUCUT OT HHpOpMa-
IIUOHHOT'O TIOCPEIHUKA, HACKOJIBKO U MHbIE CIy4al OCBOOOXKIEHUS €ro
OT OTBETCTBEHHOCTH, HallpuMep B ciaydae nepenayu uHGopmauuu. Tem
HE MEHee ATOT Clydyall HampsMyro He 3akperuieH B cT. 1253.1 T'K PO®.
Hecmotpst Ha TO 4TO 1O poccUiCKOMY IpaBy K3LIMPOBaHUE TEOpETHYE-
CKHM MOJKET MOJNaaaTh IMOJ TEXHOJOTMYECKOe M3MEHEHHME MaTepuaia
B IIPOLIECCE €ro Mepeaayu, LeaecooOpasHbIM MPEeACTaBIsSeTCs HaIps-
Myt0 3aKpenuTh ero B cT. 1253.1 'K P® kak ogHO U3 OCHOBaHMIA OCBO-
00k 1eHUsT UH()OPMALMOHHOTO MOCPEAHUKA OT OTBETCTBEHHOCTH. DTO
U3MEHEHHE MO3BOJIMUT 00Jiee TOUHO MpeCKa3blBaTh UCXOJ J€Jl, CBSI3aH-
HBIX ¢ HUHPOPMAILIMOHHBIMU IOCPEIHUKAMHU.

Tpetunil cnydaii — pa3MelieHue MOJIb30BAaTENIMU HH(POpPMALUU
B Cetu nocpeacTBoM HH(pOpMalmoHHOro nocpennuka. [lo cyru cpoei,
OH CXO0X C POCCHUHMCKHMM CIIy4yaeM, CBSA3aHHBIM C IPEIOCTaBICHUEM
UH(POPMALIMOHHBIM ITOCPETHUKOM BO3MOYKHOCTH pa3MelleHuss MHQOop-
Maluu B HMH(POPMAIOHHO-TEIEKOMMYHHKAMOHHONH ceTH. Kak wu
B Poccum, oHUM 13 HEOOXOAUMBIX YCIOBUI OCBOOOXKAECHUS OT OTBET-
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CTBEHHOCTH SIBJSIETCSI CBOEBPEMEHHOE YyJaJeHHE WIH OrpaHHYCHHE
JocTyna K WHGOPMALUK B CIydae MOJYYCHHUS HaJJIeKAIIUM 00pa3om
0o(hOpMIIEHHOTO 3asBJICHHs OT MPaBOOOJANATeNsl O HAPYIICHHH €ro
npaB. YeTBepThlil ciydail — OCBOOOX/IEHHE OT OTBETCTBEHHOCTH WH-
(OpPMaIMOHHOTO MOCPETHHUKA, MPEAOCTABIISIOIETO CCHUTKUA Ha TPOTH-
BOTIPaBHYIO MH(OPMAIMIO Yepe3 cpencTBa moucka uHdopmanuu. Jlis
OCBOOOXKIEHHSI OT OTBETCTBEHHOCTH TaKOW MH(OPMAaIMOHHBIN IOocpen-
HUK HE JOJDKEH 3HAaTh WK OBITh 00S3aHHBIM 3HATh O TOM, YTO OH Ipe-
JOCTaBIISIET CCHUIKY Ha Marepual, Hapyllalolluii aBTOPCKHE IpaBa
(a B cimyyae monyyeHMs TakoW HMHGOPMALUH JOJKEH CBOCBPEMEHHO
yIAIUTh WIA OTPaHUYUTH JOCTYN K HeMy). OH He JOJDKeH HalpsSIMYIo
NoJTy4aTh (UHAHCOBYIO BBITOAY OT HApyUICHHUS, a TaKXkKe JOJDKEH
B CJIydae MOJIyYeHHs Ha/UIeKaruM o0pa3oM ohOpMIIEHHOTO 3asBICHHS
OT MpaBOOOJIaIaTeNsI O HAPYUICHUU €ro MpaB CBOCBPEMEHHO YAAIHTh
WIN OTPAaHMYUTH JIOCTYI K CIIOPHBIM MarepuanaM. IDTO HCKIIOYEHUE
BBEJCHO B IMEPBYIO OdYepelnb Uil IOHMCKOBBIX CHCTEM (Hampumep,
Google nnu Yahoo) n ocBoO0kaeT UX OT OTBETCTBEHHOCTH 32 BbIIAUy
CCBUIOK Ha MPOTHBONpPABHBIE MaTepHajbl. Takoe MCKIIOUEHHE T03BO-
JSIET 3TUM OOILECTBEHHO IOJIE3HBIM CEPBHCAM Pa3BHBAThCs O€3 omace-
HUI OBITh MPUBJICYCHHBIMH K OTBETCTBEHHOCTH H3-32 OCOOCHHOCTEH
paboThI MX MOMCKOBBIX aITOPUTMOB. B cBsizu ¢ Tem, uro B Poccun tak-
K€ eCThb Pa3BUTbIEC IOUCKOBBIE CUCTEMBI, HanpuMep Yandex u Rambler,
1EeNIeCO00Pa3HbIM TPE/ICTABISETCS BBECTH aHAJOIMYHOE OTPaHUYEHUE
OTBETCTBEHHOCTH B POCCHICKOE 3aKOHOJATENbCTBO, MOCKOJBKY OHO
COOTBETCTBYET TEM LIEJISIM, C KOTOPHIMH MPUHUMAIUCh HOPMBI 00 WH-
(OpMaIIMOHHBIX MMOCPETHUKAX, B TIEPBYIO OUEpEeab LENHU OTPaHUYCHHS
UX PUCKOB.

HHTepecHBIM SBISETCS MCKIIOYEHHE, YCTAaHOBJICHHOE ISl TOCY-
JapCTBEHHBIX MJIM MHBIX HEKOMMEPYECKHMX 00pa30BaTeNbHBIX OpraHu-
3aiuii. B cimywae ecnu oOpa3oBaTenbHasi OpraHu3alMs SIBISETCS WH-
(OpMaMOHHBIM TOCPEAHUKOM, OHA MPH COOIIOIEHUH OTpE/eeHHBIX
YCIIOBUI HE HECET OTBETCTBEHHOCTH 32 HApPYIICHUS MCKIIOYUTEIHLHOTO
npaBa CoO CTOPOHBI €€ COTPYJHHMKOB WJIM aclUpaHToB. s aToro mpo-
TUBOIIPAaBHBIE MaTEPUAIIbI, OMyOJIMKOBAHHBIC TPENOAaBaTENIeM WIIN ac-
NUPAHTOM, HE JOJDKHBI BXOAUTH B 00pa30BaTeIbHYIO MIPOTPaMMy ATOM
OpraHM3aluy Wik OBITh €10 PEKOMEH/IOBAHbI JUIS MPENoJaBaHus B Te-
YeHHE TpeX JIeT, MPeNIIecTBYIOUMX HapymeHuto. OpraHuzanus He
JOJDKHA B TEUEHHE TpeX JIET, MPEIIISCTBYIONINX HapyIIECHHIO, MOTY-
yaTe Ooyiee OBYX 3asBJICHHHA O HApPYIICHUH HCKIIOYHUTEIHLHOTO IpaBa
3TUM TpernoAaBaTesieM Wi acnupanToM. OHa TakXke JOJDKHA Mpesoc-
TaBJIATH MOJB30BaTENsIM cBoei CeTH MaTepuanbl, paccKa3bIBaroIue 00
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aBropckoMm mpaBe CIIIA u cooTBercTByIOmMUE eMy. DTO HCKIIOUYCHHE
MO3BOJISIET 00Pa30BATENILHBIM OPTaHU3AIUSAM HEe O0STHCS MOCIIEICTBUN
HEMPaBOMEPHBIX JICUCTBHI CBOMX COTPYTHUKOB, 32 KOTOPHIE OHU OTBE-
4yaTh HE MOTYT, U CIIOKOWHO pa3BHBaTh CBOM 0OOpaszoBarenbHbie CeTu.
OHO HampsIMyl0 COOTBETCTBYET MMOHUMAaHHUIO aBTOPCKOrO TIpaBa
B Koncrutynmun CHIA kxak cpencTBa pa3BUTHS HAyKW M UCKYCCTBa U
TaKKe MOXKET OBITh BKIIFOUEHO B POCCUICKOE 3aKOHOJIATEIILCTRO.

Crout 00paTuTh BHUMaHME Ha TO, 4TO cT. 512 3akona 006 aBTOp-
ckoM npaBe CIIIA mpemycmatprBaeT HECKOJIBKO MEXaHM3MOB, MO3BO-
JISIOMKX B OOJNBIIEH CTeNneHW 00eCcTeunTh WHTEpPeChl MHPOPMAIUOH-
HBIX TOCPETHUKOB. [IepBhIM U3 HUX SBISETCS MPSMO MPETYyCMOTPEHHAS
B JyacTh «f» cT. 512 OTBETCTBEHHOCTH IS TE€X JIHI], KTO CO3HATEIBLHO
Co00MIaeT JOXHYI0 WHGPOPMAIMIO O HAPYNICHHH aBTOPCKOTO IpaBa.
Takue nuna 00s3aHbl BO3MECTUTH HH(OPMAIIMOHHOMY TIOCPETHUKY BCE
yOBITKH, BBI3BAHHBIE TAKUM COOOIIEHUEM M MOCICIYIONINM yaaTeHueM
WM OTpaHUYEHUEM J0CTyNa K HHGOpMAIMH. DTO MOJIOKECHHE SIBIISICTCS
CEpPhEe3HOM rapaHTHel 3amuThl WHOOPMAIMOHHBIX IOCPEHUKOB OT
HEZ00POCOBECTHBIX JIMI], KOTOPbIE MOTYT MCIOJL30BaTh MEXaHU3M 3a-
HIUTHl OT HApYIIEHWH aBTOPCKOTO MpaBa KaK CPeACTBO HeA00pocoBe-
CTHOM KOHKypeHIMH. B cBsi3u ¢ Tem, uTo Takas mpobiema akTyaibHa
u juia Poccnn, mogo0OHOE MONIOXKEHUE CIEeIyeT BKIIOUYNUTh B POCCHICKOE
3aKOHOJIATENBCTBO. Jpyras rapanTus — ocBOOOXKAeHHEe WH(OPMAIOH-
HOTO TMOCPEIHHUKA OT OTBETCTBEHHOCTH 3a JIOOPOCOBECTHOE YJIaJICHHE
MaTepualia WA OrpaHuYeHHe JA0CTyNa K HeMy. DTO TIOJIOKEeHUE 3alllu-
[IaeT ero oT TpeOOBaHMI TeX JIUII, Y€l MaTepuan ObLI 3aKOHHBIM 00pa-
30M yjAalleH WIM OrpaHduYeH JJIs JOCTyNa M KOTOpbIE MOHECIH H3-32
3TOro YOBITKH, Ja)K€ B TOM Clly4ae, €CIH BIIOCJICJCTBUU BBISICHUTCS,
YTO MaTepuan He Hapylial aBTOpckoe mpaBo. s Toro 4rtoObl BoOc-
MOJIb30BAThCS ATOUW rapaHThel, H()OPMAITMOHHBIN MMOCPETHUK JTOJIKEH
OPEANPUHATL Pa3yMHbIE MEpbl JIJISl YBEJOMIICHHS TOJh30BaTessl 00
yAaJleHUW WU OTPAaHUYCHHUH JIOCTYTIA K €r0 MaTepuaiy, a B ciiy4ae mo-
Ty4YeHUs HaaJexamuM o0pa3oM 0GOPMIIEHHOTO BCTPEYHOIO 3asBlie-
HUS OT MOJb30BaTENsI NPOUHGOPMUPOBATHL 00 ATOM 3asIBICHUHU OTIIpa-
BUTEJISl TEPBOHAYAILHOTO 3asBIEHUS (C COOOIEHWEM O TOM, YTO
CIIOPHBIN MaTepuan Win JA0CTyN K HeMy OyayT BOCCTaHOBJIEHBI), a 3a-
TEM BEPHYTh YJQJICHHBII MaTepHrall UM BOCCTAHOBUTH K HEMY JTOCTYII.
MexaHn3M BCTPEUHOTrO 3asBJICHUS SIBISETCS BaXKHEWINEH rapaHTuen
3alATHl MPaB TMONb30BATENs, Y€l MaTepuan YJAISIIOT WIH JOCTYI
K MaTepuaigy KOTOpPOro OTpaHMuYMBaIOT. BeTpedHoe 3asiBieHHe mpe/-
CTaBJIsIET COOOM 3asBICHUE MOJIB30BATEINS, CACTAHHOE TI0JT YTPO30H OT-
BETCTBEHHOCTH, O TOM, YTO OH JIOOPOCOBECTHO CUHMTAET, YTO CIIOPHBII
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MaTepuan ObUl yJalleH WM JOCTYI K HeMy ObuUl 3a0JOKHpOBaH B pe-
3ynbTaTe OMMOKM WJIM HENpPaBWIBHOTO OIpPEEeNIEHUsT MarepHana.
Berpeunoe 3asBineHne JOMKHO COAEPKATh KOHTAKTHBIE TaHHBIE IOJb-
30BaTeNsd U ero noanuch. OHO MO3BOJSET M30aBUTH MOJIL30BATENS OT
yOBITKOB, IPUYMHEHHBIX yAAJCHUEM MaTepHaja B TOM cilyyae, Korja
MaTepHan yAaIWIH HENpPaBOMEPHO, U TEM CaMbIM OOECIEeYHBAET €ro
uHTepechl. [103TOMy MeXaHH3MBbI, CBSI3aHHBIE C OCBOOOXKIAECHHEM OT
OTBETCTBEHHOCTH MH(OPMALIMOHHOI'O MOCPEJHHUKA 3a yJaJIEHUEe MaTe-
pHaJIOB M BCTPEYHBIM YBEIOMJICHHEM, CTOUT BKIIIOYUTH B POCCUHCKOE
paBo.

Takum oOpa3om, 3akoHOJATENbCTBO Poccuiickoit Pepepanuu
HYKIAaeTCs B CEpbE3HOM JOINOJIHEHUH U IepepaboTKe B 4acTU HOPM,
PEryJupyoIMX OTBETCTBEHHOCTh HH()POPMALMOHHBIX MHOCPEIHUKOB.
Cy1ecTByronme KOHCTPYKLUHU, BO-IEPBbIX, HETOYHO ONPEIEIISIOT
MH(QOPMAIIMOHHBIX TOCPEIHUKOB, a BO-BTOPBIX, HE IMO3BOJSIOT UM
a/IeKBaTHO OTBETUTh HA 3asBJIEHHE O HAPYLIEHUM aBTOPCKUX IIpaB
B Cllyyae ero JOXHOCTH. B cBA3M ¢ 3TUM mpencraBisercs HEOOXoau-
MBIM BKIIOYUTH B ['pakmaHckuil kogekc PD cymiecTByroliee B mpaBe
CIIIA Oonee obmiee ompeaeneHue WHGOPMAIMOHHOTO TOCPEIHUKA,
a TaKKe MEXaHU3Mbl OCBOOOXKIEHMS OT OTBETCTBEHHOCTU B Cllydae
J0OPOCOBECTHOIO 3a0IyKACHUS O IPAaBOMEPHOCTHU CBOUX JIEHCTBHUH U
BCTPEYHOI'O 3asBJIECHUS MOJb30BATENs. DTU MU3MEHEHHUsS CIIENaloT HOp-
Mbl 00 MH(OPMALIMOHHBIX NOCpeaHUKAX B Poccuu crocoOHbIMM 3aiu-
11aTh MHTEPECHl PA3IMYHBIX KaTErOpUH JIUI], a HE TOJIbKO NpaBoobia-
JaTelIen.
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TI'onnendeitn /1., XanTep /1.

BJOKYENHBI, TPOU3BEJIEHUA-CUPOTHI
N OBILECTBEHHOE JOCTOSsIHUE

Pedepar cratsu: Goldenfein J., Hunter D. Blockchains,
orphan works, and the public domain // Columbia journal
of law a. the arts. — N.Y., 2017. — Vol. 41, N 1. — P. 1-46.

Kniouesnvte cnosa: onoxueiin;, npouszsedenuss-cupoml,; aémopcKoe npa-
6o, CIIIA.

Keywords: blockchain; orphan works, copyright;, USA.

Jxeirik lonpgendeiin u Iou Xanrtep, npenogaBarenu CyuHOepH-
CKOM IIKOJIBI TpaBa (ABCTpaius), OCTAaHABIMBAIOTCS Ha MpoOieMe Tak
HA3bIBaEMbIX MPOU3BEICHHUI-CUPOT, aBTOP KOTOPBIX HE MOXKET OBITH
OTIpEJICIICH M IMpaBa KOTOPOTO, TAaKUM 00pa3oM, HE MOTYT OBITh 3allly-
HIeHbl HajueKammM oOpa3oM. Llenb maHHOW pabOTBI — MPENJIOKHUTH
3aKOHOJIATENISIM IO BCEMY MHUPY MHHOBAIIMOHHBIA MOJXOJ K PEIICHHIO
JTAHHOM MPpOoOJIEeMbI: UCTIOJL30BaHNUE OJIOKUYCHHA KaK CIelUaibHOU 0a3bl
JAHHBIX I XpaHeHUs WH(HOPMAIH O TIPOU3BEICHUSIX-CUPOTAX.

ABTOpBI MTpeJIaratoT CASAYIONINEe MEXaHU3MBI.

1. icnionp30oBaHne MCKYCCTBEHHO CO3JaHHOM TEXHUYECKOW CHC-
TEMBI JJIs1 OCYIIECTBIICHHUS TIIATEILHOTO IMOMCKA MPOU3BEICHUH.

2. Co3nanvie OJOKYCHH-PETUCTPALIMK BCEX TTOMCKOBBIX 3aIIPOCOB
M0 JAaHHOMY KOHKPETHOMY NpPOM3BEIACHHIO (T.€. (haKTU4eCKH OToOpa-
JKEHHE BCEX TPaH3aKIIHiA).

3. Benenue cnucka mpoU3BEICHUN-CHPOT, KOTOPBIE MOTYT OBITh
OTKPBITO HCIOJB30BaHbl, — HO TOJIGKO TOCJIE€ «THIATEIHHOTO TOMCKA
aBTOpa (KakK 3TO MpeyCMOTPEHO 3aKOHOIAaTENbCTBOM B EBpocorose).

CraThsi CONEPKUT OINMUCAHHUE «OJIOKYEHHA» KaK PErHCTPallMOH-
HOM CHCTEMBI, TEXHOJOTHYECKHX CHOCOOOB €€ HCIOJIb30BaHUS TIPH
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paboTe ¢ Mpou3BeIEHUSIMHU-CUPOTAMH, a TAK)KE BO3MOKHOM MUMILIEMEH-
Taluy NOoJ00HOTO MEXaHW3Ma Ha OCHOBE 3aKOHOJATENIbCTBA Pa3HBIX
roCyJ1apCTB.

Baokuyeiin u npousBeneHUss-cMpPoThI. brokyeitH Hanboee vac-
TO TIPUMEHSETCS MPH 00PAIICHUH BAIOTHl OUTKOWH, TPEICTABISIONICH
co00i1 JeNEeHTPaTN30BaHHYI0 U HUYEM He 00ECIIeYeHHYIO BaJIOTy, HE
CBSI3aHHYIO HU C OJIHOM CTpaHO# B MuUpe; roBops 00 UCTOpUU OUTKOM-
Ha, aBTOpbl YIOMUHAIOT UMeHa ero ocHosarenei: Bes [las u Carocu
HakomoTo, co31aBIIMX CHCTEMY 3JIEKTPOHHBIX JIEHET, MePeBObl KOTO-
PBIX KOHTPOJHMPYIOTCSI 4Yepe3 €IUMHYI0 OJHOPAHroBY ceTh. Hauas
¢ mwu¢ponaHKa ¥ KpUNTorpapuu, HaleJIEHHbIX Ha JTOCTUKEHHUE MTOJTHON
aHoHUMHOcTH B CeTH, OCHOBaTelIM OWUTKOMHA MPEJIOKHUIN CBOUM
M300peTeHneM aabTePHATUBY OQUITUATBHBIM JeHbTaM [c. 6—7].

Bmecte ¢ Tem aBTOpHI 3amMedaroT, YTO HAMOOJBLIMI HMHTEpec
nocae 0OCyXk/JeHus OMTKOMHOB B HMHTEUIEKTyaJlbHOM Cpenie BbI3Ball
UMEHHO «OJIOKYEHH», T.e. aBTOMATU3MpPOBAHHAs PpPErucTpalMOHHAs
cucreMa. He cama BamroTa, a MexaHM3M KOHTpOJiA 3a Heil. B mepByro
ouepenb 010k4eliH d(h(heKTUBEH Kak cam mo cede GakT MoATBEPKACHUS
3aIlUCH B OIPEJEIIEHHOE BpeMs — Oy/lb TO 3JIEKTPOHHOE MUChMO, (paid,
ayJIM03aI1Ch; TIOMUMO 3TOT0, OH O0ECHEeYUBACT KPUNTOrpauuecKyIo
KOH(QUAECHUIMAIBHOCTh JIJAaHHBIX 110 AQHAJIOTUU C 3aIIMTON OaHKOBCKUX
TpaH3akuuii B VHTepHeTe WM 3alIMTON TEKCTOBBIX COOOIIEHUI
B WhatsApp n Viber yepe3 cozlaHue CHELHaIbHOIO «X31Ia» U 00pazo-
BaHUE B Pe3yJIbTaTe HEKOM COBOKYIHOCTH, Ha3bIBAEMOM «OJI0K». Y 100-
CTBO OJIOKY€iiHa COCTOUT U B TOM, YTO OH IO3BOJISIET BCEM, KTO y4yacT-
ByeT B OOMEHE 4YeM-JIMOO C €ro MOMOLIbI0, 3HATh O TPaH3AKLUAX
JPYyTUX YYacCTHMKOB, a TakKXe JaeT BO3MOYKHOCTb KOOPIAUHHPOBATbH
SKOHOMHUYECKYIO cpepy B rocyapcrse 0€3 M3IMILIHUX 3aTPaT BPEMEHU
U CPEJICTB Ha, HAPUMEP, PErUCTPALIMIO B paMKaX O(UIUAIBHBIX IrOCy-
JApCTBEHHBIX CUCTEM.

Buiok4eiitn u aBTopckoe nmpaBo. OnuchiBas T€ MOMbBITKH, KOTO-
pble yX€ NPEANPUHUMAIUCh B Pa3HbIX CTpaHax Ul PErucTpaluu
MIPOU3BEJICHUM, aBTOPBI YIIOMUHAIOT TAKHE FOCY1apCTBEHHBIE IPOEKTHI,
Kak «['nmobanpHas eBponeiickas 0a3a JaHHBIX MPOU3BEACHUN»
(European Global Repertoire Database) wnu bpurtanckuil 1eHTp
aBropckoro npasa (U.K. Copyright Hub), a Takxe psiji 4aCTHBIX MIPOEK-
TOB [c. 11-12]. B 11€;10M Bce OHM OKa3aJlMCh HEJOCTATOYHO YCIEUTHBI-
MU, B YaCTHOCTH, M3-3a OTCYTCTBUS HOJJIEPKKH CO CTOPOHBI OOILIECTB
1o cO0py aBTOPCKUX FOHOPAPOB.

Hcnonb3oBanue GiokyeiiHa B chepe aBTOPCKOIO IpaBa MOMOXKET
c/enaTh CUCTEMY PETUCTpALMM MPOU3BENEHUI Oosiee HE3aBUCUMOMN OT
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roCyJIapCTBEHHBIX MHCTUTYTOB: C MOMOIIBIO «X3LICi» JI000H aBTOp
CMOXKET MOJTBEPANUTH CBOE aBTOPCKOE MPaBO Ha Ty WJIHM MHYIO paloTy,
a TaKKe NpeaylpeluTh ero HapylleHue. B ciydae mepepaun MHTEN-
JEKTyalbHbIX MpaB, HAIPUMEpP MO JUIEH3UOHHOMY IOrOBOpY, OJIOK-
YelH-CUCTeMa MpPEeNIOKHUT aBTOpaM TaK Ha3blBa€Mble «yMHbIE KOH-
TPAKTB) (Smart-contracts), KOTOpbIe, IO aHAJIOTUU CO CYETOM 3CKPOY,
MO3BOJIAT UM M30aBUTHCS OT MTOCPEIHUKOB (IOPUCTOB, HOTAPUYCOB) MPHU
3aKJII0YeHUH JoroBopa. Kaxplii aBTOp CMOXKET nepeaars npasa B 00-
MEH Ha TOHOpap M JUBUACHIBI IOCPEACTBOM CHELMAIbHOIO KOZAA
B aBTOMAaTU3UPOBAHHOH Mporpamme. Tem He MeHee aBTOPbI MOAYEPKH-
BAIOT, 4TO OJIOKYEHH caM 1o ce0e He CMOXKET CTaTh MaHaleel npu pas-
pelieHuy npoOiIeMbl NPOU3BEACHUN-CUPOT U MEpexoaa UX, JOMYCTUM,
B OOIIECTBEHHOE JOCTOSIHUE: TpeOyeTcsl He TOJbKO 3aKOHOJAATeNbHas
0a3a Ui peryJupoBaHUs MOAOOHBIX TEXHUYECKHX CHCTEM, HO M roCy-
JTApCTBEHHbIE MEXAHU3MBI JUI BBEJICHUSI UX B JICHCTBHE.

IIpousBenenusi-cuporbl: mnpodaemaruka. Jx. [ongeHdeiin
u JI. Xantep oOBsICHAIOT, MOYeMy pedopma aBTOPCKOrO Ipasa B chepe
peryJiupoBaHusi aBTOPCKUX MpPaB Ha IPOU3BEICHMS-CUPOTHI JEHCTBU-
TenbHO HyXHa [c. 14—15]. Tak, cymecTBoOBaHUE MPOU3BEIECHUN-CUPOT
HPENATCTBYET aBTOPCKOMY CaMOBBIPAXXEHUIO, MOPOKIAET HENpeaHa-
MEPEHHYIO LIEH3Yypy U ILIMPOKOE PacHpOCTPaHEHHUE HApyIIEHUH aBTOp-
CKUX IIpaB, — JaXe €CIM OHO HE MMEET CBOEH LeNbl0 W3BIICUCHHE
npUOBLIH.

[lo cnoBam aBTOpOB, B TeueHue npouuislx 10 neT Obuiu mpen-
HPUHATHI TOMBITKH CO3/aTh Pa3IMYHbIE MEXaHU3MbI, KaK TO: TIIATENb-
HBII TIOUCK, LIEHTpalu30BaHHas 0a3a JaHHBIX, JULEH3UOHHBIE J10IOBO-
pBl, — OJJHAKO MHOT0O0Opa3ue MOAXOJ0B HE MOXKET CHeNlaTh CUCTEMY
yHuBepcanbHol. Tak, Hanpumep, B EC, cornacuno JlupektuBe o eBpo-
NEHCKUX TMPOU3BEACHUAX-CUPOTAX, «KYJIbTYpHBIE HHCTHUTYTBD» (IyO-
JU4YHbIe OMOINOTEKH, My3€HU, apXUBBI, OOILIECTBEHHOE TeJIepalnoBela-
HHUE) MOTYT UCHOJb30BaTh IPOU3BEICHHS HA HEKOMMEPUECKOH OCHOBE
TOJILKO B OY€Hb OrPaHUYEHHOM MaciuTtabe, HampuMep B GpopmaTe HU3-
KOKAQUEeCTBEHHBIX KOMNHWHM B pa3lM4yHBIX KaTajJorax; B HMHBIX IPaBOIIO-
pAAKax BO3MOXHO KOMMEPYECKOE HCIIOJIb30BAHUE JHOOBIMHU JIMIIAMHU.
Kaxxnplii U3 3THX NMOAXOAO0B — HEKUH KOMIIPOMUCC, HE MO3BOJIAIOMNN
paspemuth npobiemMmy KoMIIeKcHo [c. 16].

TexHoJioru4eckue crnocodbl pemeHus: NpodJjaeMbl Mpou3Bee-
HHUH-CUPOT.

1. Aemomamuueckuti muwamenvhvii nouck. OMUCHIBas TEXHOJIO-
THIO TILATEJIBHOTO TOMCKAa H3HAaYaJlbHBIX aBTOPOB MPOMU3BEACHUM-
cupot, JIxk. [onnenderin u 1. XanTep OTMEYAOT TPYAHOCTH IIPH
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OIpENIeNIeHNN KaK CaMUX KPUTEPUEB «TIIATEIbHOCTH» MOUCKA, TaK U
TOr0, KTO CMOXKET UX yCTaHaBJIMBATh: JIOJKHBI JIU 3TO JI€]aTh OpraHbl
rocyAapcTBa, YacTHhIe ()UPMBI WIM CaMH MoJb3oBaTenu? Brixomom
B MOI00HOM CITy4ae CTaHOBSATCSI aBTOMaTH3HPOBAHHbBIE CHCTEMBI PEeTH-
ctpanuu. Tak, B 2008 . B EBpome 3apabotama cuctema ARROW,
YYacTHUKaMU KOTOPOH ObUTH HallMOHAJIbHBIE OMONINOTEKH, N3IaTeIbCTBA,
accolMaIy aBTOpoB. JTa cucTteMa Obljla OCHOBaHa Ha BEO-IOMCKOBUKE,
UCHOJb3Yysl KOTOPBIA Ka)/blil YeJIOBEK MOT Y3HaThb O «CTaTyce» TOro
WM UHOro mnpowusBeaeHus; B 2013 r. ee neATENBHOCTb MOCTENEHHO
collIa Ha HET B CBA3M C TEM, YTO OHA BKJIIOYana B ceOst HeOOJbLION
KpYyT NpOU3BEACHUHN (KHUIM M PYKOIIUMCH) U ObUIa paccyMTaHa Ha Ipe-
JOCTaBJIeHNE WHPOPMAIMH Y3KOMY Kpyry Tonb3oBateneid. Jlpyras
cxoxkas cucrtema EnDow ocHOBaHa Ha 0ojiee YeTKUX KPUTEepHsX (OTBe-
Thl Ha BOIPOCHI 00 aBTOpEe KHUTH, JaTe €ro CMEepTH, Iepexoaa aBTop-
CKUX IpaB); €€ CO3JaTelid MEPBBIMU MPEUIOKUIN HUCIOIb30BaHUE
«KpayJICOPCUHIa», T.€. YCHJIMH BCEX MOTEHUUAIbHBIX YUTATENEH s
MIOMCKA aBTOPOB MPOU3BEIECHUM.

Paccyxnas van atum nmogxonom, [x. l'onaendeitn u /1. Xanrep,
BO-TIEPBBIX, MPEAJaraloT UCHOIb30BaTh OTIEYATKU NaJIbLEB Ui PETu-
CTpalli B CUCTEME, a BO-BTOPBIX, OCTAHABIIMBAIOTCS Ha MUJEe Mpeoc-
TaBJICHUs YYACTHUKAM IOMCKAa HEKOTOPBIX (B TOM YHUCIIE KOMMEPYECKUX)
[IPaB Ha MPOU3BEICHNUE.

2. Cucmema bnoxuyetin-pecucmpayuu. JIx. l'onnendeitn u /1. Xan-
Tep CYUTAIOT, YTO UMEIOIIMECS HALMOHAIbHbBIE CUCTEMBl PErUCTPALUU
O00BEKTOB aBTOPCKUX IpPaB HE CIUIIKOM (YHKUHMOHAIBHBI. [TpuHUMas
BO BHHUMAaHHE BCE UX HEIOCTaTKH, OHM NpeAsaraioT Co34aTh pacllu-
PEHHBII peecTp MPOU3BEACHUH, KOTOPBIN OyJeT OTCIEKUBATD MOMBITKY
OThICKaTh Ty WJIM MHYIO KHUTY WINM aBTOpa (HEYTO BPOAE HMHTEPHET-
MOUCKA). DTO aBTOMAaTUYECKH MOCHOCOOCTBYET MOMCKY aBTOpa BOCTpe-
OOBaHHOW KHHUTHU, a TAK)KE€ CMOXKET CTaTh MCTOYHUKOM JJIsi NMPOBEPKU
THIATEIBHOCTH MOUCKA, HAIIPUMEP CO CTOPOHBI T'OCYJapCTBEHHBIX Op-
raHoB. Kpome Toro, JIx. ['onnendeiin u JI. XaHTep mog4epKUBAIOT,
YTO cUCTeMa OJIOKYEHH B NEPCHEKTUBE MO3BOJIUT IPEJOCTaBUTh aBTOP-
CKHUE IIpaBa TeM, KTO JK€JIaeT BOCIOJIb30BaThCs MPOU3BEIEHUEM U OCY-
HIECTBISIET TINATENbHBINA, AOOPOCOBECTHBIM MOUCK [c.24], — HedTo
BpOJIE «IIyOJIMYHOMN JIMLEH3UU) Ha UCII0JIb30BaHUE. 3/1€Ch MPOBOIUTCS
aHajorus ¢ TUTyabHOU cuctemor ToppeHca B bputanuu, mo KoTopoun
BBITOJIONPUOOpETATENb MONyYaeT MpaBoO COOCTBEHHOCTH Ha HEIBHKHU-
MOCTb IIOCJIE 3aIMCH B PEECTpe, T.€. MPUOOpeTaeT MpaBo IOPUINYECKH
KaK pe3yJIbTaT 3alliCu B PEECTpe.
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[ToMuMoO BBIIIEN3I0KEHHOT0, B paboOTe MpeasaraeTcsi NpuMeHe-
Hue OJoK4YelHa AN CAENOK MO MPEeIOCTaBICHUIO JIMUEH3UH (smart
contracts), a TakXke BBIXOJl 3a INpeJesbl UCKIYUTEIbHO IMPOU3BEe-
HUH-CUPOT U COTpyIHMYecTBO C accouumanuein Creative Commons
B paMKaX HEKOMMEPUYECKOT'0 HCIIOJIb30BAHUS IPOU3BEACHUN.

IIpaBoBbIe OCHOBBI ISl pa3peuieHusi NMpodaeMbl NPoU3Bee-
Huii — cupot. Uro yxe cymectByetr? k. lomaendeiin u /1. Xantep
KacaroTCsl HEKOTOPBIX CYIIECTBYIOIIMX MPABOBBIX MEXaHU3MOB, KOTO-
pbI€ y>Ke IPUMEHSIOTCS B aBTOPCKOM IIpaBe CEro/iHs, OJHAKO HE 3aTpa-
IMBAlOT IPOU3BEIEHUI-CUPOT Hampsmylo. B mepByro ouepenp, 310
IPOIMYCK CPOKOB MCKOBOW JaBHOCTHU IO IpPaBy CHPaBEUIMBOCTH, B pe-
3yJbTaTe YEro HACTOSIUI aBTOP CHUPOTCKOI'O NMPOM3BEACHUS yTpauu-
BAeT MPaBo Ha MOJayy UCKa B 3aLIUTy CBOEr0 aBTOPCKOTO MpaBa.

Kpome Ttoro, ymommuHaercs BO3MOXHOCTb HCHOJb30BAHUS
JIOKTPHUHBI «JI00POCOBECTHOT'O WCIIOJIB30BAHUN («fair use»), mpu Ko-
TOPOW MPOM3BEACHUE MOXKET OBITh MCIIOJIIB30BaHO 0€3 COIrIacOBaHMS
C aBTOPOM; OJTHAKO 37IeCh BO3HHMKAET MpolieMa TOro, 4Tro Leiu noaoo-
HOT'O IPUMEHEHUS] MOTYT OBbITh UCKIFOUHUTEIbHO HEKOMMEPUYECKUMH.

Cmpykmypuaa pegopma asmopckozo npaga. Bo3MOoXHO 11
IPUCIIOCOOUTH HOBYIO PErMCTPALMOHHYIO CHCTEMY OJIOKYEHH K YyXKe
CYIIIECTBYIOIIIEMY aBTOPCKOMY MpaBy — Kak HanuoHaibHoMy (CIIA),
TaK U MEKAyHapoaHoMy?

OTtBeuass Ha 3TOT BOIPOC, aBTOPbI PabOTHI MOAYEPKHUBAIOT, YTO
cucreMa OJIOKYEHH MpU3BaHa HE CTOJBKO IPUCIHOCOOUTHCS IMOJ YXKe
CYLLIECTBYIOLINE HOPMBI, CKOJBKO, HAIIPOTHB, CIIOCOOCTBOBATb UX W3-
meHenuto. B memom k. [onnendeitn u  [1. XaHTep KPUTHKYIOT
U3JIMILIHIO Je(opMaln3aluilo COBPEMEHHOIO aMEpUKaHCKOIo aBTOp-
CKOro mpaBa: eciu 10 cepennHbl XX B. 0pOpMIIsTh aBTOPCKUE IpaBa
HY’KHO ObUIO OCOOBIM 00pa3oM, TO TENepb MPE3IOMUPYETCS 3aluTa
J000ro HanMCcaHHOTO mpousBeaeHus. Panbiie ¢popmanbHble TpeboBa-
HUS TI0 PETUCTPALMK aBTOPCKOIO IpaBa MO3BOJISUIN 3apaHee OTIENATh
TE€ MPOU3BEIEHUS, KOTOPBIE aBTOP XOTEN ObI 3alUTUTh OT CBOOOIHOTO
UCMOJIb30BAHUSA, U T€, KOTOPblE MOIJM Obl MOMACTh B OOIIECTBEHHOE
JOCTOSIHUE; TENepb K€ BO3MOXKHOCTH MCIIOJIb30BAaHUS MPOU3BEICHUI
3apaHee OrpaHUYeHHHI [c. 28].

B 10 xe Bpems uzest 00s13aTenbHON perucTpauuy Npou3BeIeHUN
U aBTOPCKOro IpaBa Ha HUX He mnojuaepxkuBaercs; k. Ionnendeitn
u JI. Xantep oTMe4aroT, YTO COBPEMEHHbIE TEXHOJIOTUU (B YACTHOCTH,
0JIoKUeliH) TOMOTIIM Obl (PaKTUYECKU OMPENIETNTh, HACKOJIBKO CaM aB-
TOp MPOU3BEACHUS CTPEMUTCS 3aIUUTUTh CBOM TPYJ, HAIPUMEp IIyTeM
HOCTOSIHHOTO OOHOBJIEHUS!