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TEMA HOMEPA
MUP U BE3OITACHOCTDb
B ITPABOBOM U3MEPEHUU

VK 341, 342 DOI: 10.31249/iajpravo/2023.01.01

YMHOBA-KOHIOXOBA HM.A.'! IPABO MUPA U ITPABO BE-
30IIACHOCTHU HA PYBEXKE XX U XXI CTOJIETUM: ITPO-
BJEMbI THCTUTYHUOHAJIN3ALIUU U PA3BBUTUA (Cra-
Ths)

Annomayusn. B cratbe OLIEHUBACTCS COCTOSIHUE U OTIPEACISIOTCS
MEpPCIIEKTUBBI COBEPIICHCTBOBAHMS paBa MHUpa U Tpasa 0e30MacHOCTH
KaK MHTErPUPOBAHHBIX OTpPAaClIeil MpaBa HOBOTO MOKOJIEHHS Ha pyOexe
XX n XXI croneruii. [ToqHUMAIOTCSI TPOOIEMBI UX MHCTUTYITHOHATH-
3allMM M Pa3BUTHS, pacCMaTpUBAIOTCA 3aJaddl NpaBOBOW (opmanuza-
WU TOHATHHA «MHP» U «OE30MacHOCTB» KaK BBICHIMX HEHHOCTEH H Iie-
Jel; WX 3alIMThl, B TOM YHWCIIE B KOHTEKCTE ICHUCTBHUS JOKTPUH
caM0o00OPOHBI, TYMaHUTapHOH MHTepBeHINU U R2P; nx obecrneyeHus B
HOBBIX HHGPOBBIX peanusx. Cpean MHCTUTYTOB MpaBa MUpPa WM MpaBa
0e30MacHOCTH OTAEIbHOE BHUMAaHHE YIENsAETCS NPUHIHUIAM MHUpPa H
0e30MacHOCTH, MPaBy HAa MUP U MpaBy Ha 0E30MAaCHOCTh, MEXaHU3MaM
MPaBOBOI 3aIUTHI MUPa 1 OE30IaCHOCTH.

Knrwoueswie cnosa: Mup; 0€30MacHOCTh; MPaBO MHUpa; MpaBo Oe30-
MACHOCTH; MPUHLMIIBI MUPa; TPUHIMIIEI 0€30MaCHOCTH; MPaBO HA MUD;
npaBo Ha 0e30MacCHOCTh; MEXaHW3M IIPAaBOBOM 3alIMTHl MUpa U 0e3-
OIaCHOCTH.

! Viunosa-Kontoxosa Upuna Anamonveena — BedylMii Hay4dHBIH COTPYIOHUK
oraena npasoseaennss MTHUOH PAH, n-p ropun. Hayk, mpodeccop.
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VYmnoea-Konroxosa H.A.

UMNOVA-KONYUKHOVA I.A. The law for peace and the law for
security at the turn of the XX and XXI centuries: problems of institu-
tionalization and development. (Article)

Abstract. The article assesses the state and defines the prospects
for improving the law for peace and security law as integrated branches
of the new generation of law at the turn of the XX and XXI centuries.
The problems of their institutionalization and development are raised,
the tasks of legal formalization of «peace» and «security» as the highest
values and goals are considered; their protection, including in the con-
text of the doctrines of self-defense, humanitarian intervention and
R2P; their provision in the new digital realities. Among the institutions
of the law of peace and security, special attention is paid to the
principles of peace and security, the right to peace and the right to
security, mechanisms of legal protection of peace and security.

Keywords: peace; security; law for peace; security law; principles
of peace; principles of security; right to peace; right to security;
mechanism of legal protection of peace and security.

Ana yumupoganua: YMmuHoBa-Konroxosa U.A. IlpaBo mupa u mnpaso
6e3omacHoct Ha pybeske XX u XXI croneruii : mpoGsieMbl HHCTUTYIMOHAIIH-
3anuu 1 pa3sutys. (Crates) // ColpanbHble U ryMaHnTapHele Hayku: Otede-
cTBeHHas U 3apyoexxHas murepartypa : MAXK. Cep. 4: ['ocynaperso u npaso. —
2023. - Ne1. - C. 7-28. DOI: 10.31249/iajpravo/2023.01.01

BBenenue

XX Bek OKazalcs 3MOXO0H Cephe3HBIX HCHBITAHWNA JUII MUpa |
0€30IaCHOCTH, C OJHOM CTOPOHBI, U Bce OoJiee KOHCOIHIUPOBAHHON
MOMBITKOW MEXKIYHAPOJAHOIO COOOIIECTBA MOCTaBUTh 3aCIOH Yrpo3aM
JAHHBIM I[EHHOCTSIM YEJIOBEYECKOIr0 CYIISCTBOBAHUS U PAa3BUTHS — C
npyroii. TlosBneHre HOBOTO BUIA OPYXHS MAaCCOBOTO YHUYTOXXKCHUS —
OMOJIOrMYECKOro, 0aKTEPUOIOTHUECKOT0, XUMHYECKOI0, SIIEPHOTO, AJICK-
TPOHHOTO W Jp. — TOCTaBWJIO YEIOBEYSCTBO HAa T'PaHb BBIKHBAHUA.
B ymreamem croneruu B pe3ysbTaTe OCHOBHBIX BOWH M BOOPYKEHHBIX
KOH(JIUKTOB YUCIO TOruOMmMX AocTHIio cBbime 90 MiaH uenobek’.

! YKepTBBI BOGHHBIE 1 )KEPTBEI IPpaXkJAaHCKHUE B BOIHAX KoHIA XX — Hagana XXI| Be-
ka // Warconflict.ru: Ucropus BoiiH u BoeHHbIX KoHOmukToB. — URL: http://www.
warconflict. ru/rus/catalog/?action=shwprd&id=1321 (mara obpamenus: 11.10.2022).

8



IIpaso mupa u npaeo 6e3onacnocmu na pyoexnce XX u XXI cmonemuii:
nPOOIEMbI UHCMUMYYUOHANUZAUUN U PA3GUMUS

[Ipu Bcel MpayHOCTH KapTHUHBI BOMH M pa3pyllEeHUM, HENb3sl HE OTAATh
JOJDKHOTO B MHTEHCH(DHMKALIMK TIOMCKa peajibHBIX MyTell MpenoTBparie-
HUS BOOPYKEHHBIX KOH(IMKTOB. KoOpeHHBIE H3MEHEHHsS B 3TOM
HaTpaBJIeHUH ObLIM CBA3aHBI ¢ (DOPMUPOBAHUEM MPABOBBIX M HHCTHUTY-
LUOHANBHBIX MEXaHU3MOB obecriedeHus: Mupa u 6e3onacHoctu. [locie
Bropoit mupoBoii BoitHbl ¢ obpasoBanneM OOH copmupoBaics Ho-
BBIf MEXaHM3M COTPYAHWUYECTBA TOCYIapCTB BO MM MUpa U Oe3omac-
HocTH. VITOroM pa3BUTHS MPAaBOBBIX MPUHIMIIOB U HOPM, TOCBSILEH-
HBIX MHUpY M Oe30macHOCTH, BO BTOpoil monoBuHe XX U Hauvane XXI
CTOJIETHH CTaJIO MOSIBJICHHE CIIEAYIOMUX (QyHIaMEHTAIbHBIX MPaBU U
WHCTUTYTOB!

— YCTaHOBJIEHHE 3anpema Ha 6e0eHue azpeccusHoll GOUHbL 20C)-
dapcmeamu (dexnapanuss OOH o npuHIHIAX MEXIyHAPOIHOTO MIPaBa
1970 r., pesomroumsi ['enepanpHOit Accambien OOH 3314 (XXIX)
«Omnpenenenue arpeccun» 1974 r. u p.);

— 3aKpEIUICHUE VHUBEPCANbHbIX NPUHYUNOE MUPA U Oe30nACHO-
cmu (YcraB OOH 1945 r.; peknapammum OOH: o pacmpoctpaneHuun
Cpean MOJOAEXKH HaeajoB Mupa 1965 r.; o mpuHOKMIAX MEXTyHAPOA-
HOT'O MpaBa, KacaroluXcsl APY>KECTBEHHBIX OTHOIICHUH U COTpYIHHYE-
cTBa Mexay rocymapcrBamu, 1970 r.; o mpuHOHMNAxX, peryJupyrommx
OTHOLICHUS] MEXY rOCyAapcTBaMHU — ydacTHUKaMH XeIbCHHCKOIO 3a-
kitountenapHoro akra CBCE 1975 1., u ap.);

— IpU3HAHHE NPasa Ha Mup U Ha MupHyio dcuzus (Jexmapanus o
BOCIIMTAHWU HapoaoB B nyxe mupa 1978 r. (pesomonmss A OOH
33/73), AdpukaHckas XapTHs paB 4enoBeKa U mpas HapogoB 1981 r.,
Hexnapamun OOH o npaBe HaponoB Ha mup 1984 u 2017 r., Tynuc-
ckas ¥ AznaTcKo-THXOOKeaHCKas JeKjIapalud O MpaBax 4YeloBeKa U
npaBax HaponoB 1988 r.);

— (dopmupoBaHue npasa paszopysicenus (JOTOBOPHL: O 3alperie-
HUU UCTIBITAHUN SIIEPHOTO OPYKHA B aTMOc(epe, B KOCMHUECKOM MPo-
CTPaHCTBE U 10o1 BoAoH 1963 T., 0 HepacHpOCTPaHEHUU SIICPHOTO OPY-
xust 1968 r., 0 3anpemieHnn pa3pabOTKH, TPOU3BOJICTBA M HAKOIUICHHS
3aracoB OaKTEpUOJOrHYECKOro (OMOIOrHYecKoro) U TOKCHHHOTO Opy-
KUl M1 00 UX YHHUYTOKeHHH 1972 T., 0 3alpelleHny Wi OrpaHuuYeHUH
MPUMEHEHHUS] KOHKPETHBIX BHIOB OOBIYHOTO OPYXKHsI, KOTOPbIE MOTYT
CUMTATHCS HAHOCSAIIMMH YpE3MEpHBIC TOBPEKICHHUS MM WMEIOIIMMHU
HensouparensHoe neiicteue 1980 r., o 3ampemienun pa3paboTkH, MMpo-
W3BOJICTBA, HAKOIUICHHS M MPUMEHEHUSI XUMHUYECKOTO OPYXKHS U O €ro
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VYmnoea-Konroxosa H.A.

yHHYTOXKeHNH 1993 T., 0 3anpenieHny MpuMeHeHHs], HAKOIJICHUS 3aria-
COB, MPOM3BOJICTBA M TEpeAayy MPOTHBONEXOTHBIX MUH M 00 MX YHH-
yroxkeHuu 1997 r.; nmo kaccerusiM G0oempunacam 2008 r. (meiictByer ¢
2010 r.); MexayHapoInHblii A0roBop o Topromie opyxuem 2013 T.
(meiictByer ¢ 2014 1.) u mp.);

— COBEPUIEHCME0B8AHUE HOPM 2YMAHUMAPHO20 Npaed U Npasui
seodenus sounbl (JKeneBckas xouBeHust 1949 r. o 3ammTe KepTB BOM-
Hbl; ['aarckas koHBeHIUs 1954 T. 0 3aIUTE KYIBTYPHBIX IIEHHOCTEH B
cllyyae BOOPY)KEHHOTo KoH(uKTa; JlonomHuTenbHBIN mpoTokon XKe-
HEBCKMX KOHBeHIUH 1949 T., Kacaromuiics 3amUThl )KEPTB MEKIyHa-
poAHBIX BoopyKeHHbIX KOH(IukToB (IIporokon I), m JJonomHurens-
HBId Tporokon K JKeHeBckuM koHBeHIMsiM 1949 r., kacarommiics
KOH(IMKTOB HeMexxayHaponHoro xapakrepa ([Iporokon II);

— CO3JaHME U Pa3BUTHE UHCIMUMYMA MEHCOYHAPOOHO-NPABOGOL
0MBEmMcmeeHHOCMU 3 NPABOHAPYUIEHUSl NPOMUE Mupa u 6e30nacHo-
cmu (Ctatytr Mexaynapoanoro cyna 1945 r.; Ycras MexayHapoaHo-
ro BoeHHoro TpuOyHana 1945 r.; KonBeHIIUS 0 HEMPUMEHUMOCTH CPO-
Ka JaBHOCTU K BOEHHBIM NPECTYIUICHHSM W NPECTYIUICHHSM NPOTUB
yenoBedecTBa 1968 r.; Pumckuii ctatyT MexXIyHapOIHOTO yrOJIOBHOTO
cyna ot 1998 r. u 1p.);

— QopmupoBaHue cucmemsl obecneyerus bezonacHocmu (Mex-
JIyHapOIHbIE KOHBEHIIMH: 0 OOpb0e C 3aXBaTOM 3aJI0KHHUKOB 1979 T., 0
¢usnueckoit 3amure saepHoro matepuana 1980 r., o 6oprbe ¢ Hesa-
KOHHBIMU aKTaMHM, HampaBJIeHHBIMH HPOTUB 0€30MacCHOCTH MOPCKOTO
cynoxojctBa 1988 1., 0 boprde ¢ 60MOOBEIM TeppopuzMoM 1997 t., o
0opb0e ¢ GuHancupoBanueMm Teppopusma 1999 r., o 6opbbe ¢ akTamu
syepHOro Teppopusma 2005 r.; nexnapanuu: 0 Mepax 1o JIMKBUAAIUN
MEKAYHapoAHOro Teppopusma 1994 r. u o r1I00ajdbHBIX YCHIIUSX IO
6oproe ¢ Teppopusmom 2001 r. u mp.).

HecMotpst Ha cToibp MaciTaOHBIE YCUIIHSI IO 00ECIeUEeHHIO MU-
pa u 6e3zonacHoctH, pydexxk XX n XXI| BB. OblI 0OTMEUEH KOH(DIUKTOM
mexy HATO u OpiBmieli FOrocnasueit 1 6oMOapIupoOBKOi TEPPUTO-
puu nocnennelt 6e3 cankuu Cosera besomacnoctu (CB) OOH. bonee
MO3JHUY IPUMEP — B PE3yJIbTaTe BOCHHBIX JAelcTBUM B Hpake co cro-
ponbl CIIIA 6e3 cankiuu Cb OOH B kOH(IUKT OKa3aJivch BOBJICUCH-
HeiMH MHorue crtpanbl 0oka HATO. Ilocnenyromue BOOpYKCEHHBIE
KOH(JIMKTHI C BHEIIHUM y4yacTueM B JIuBuu u Cupun, HOBBIH BOSHHBIN
kpusuc B Adpranucrane (2001-2021), rpaxaanckue BoiiHbl B Coman,
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IIpaso mupa u npaeo 6e3onacnocmu na pyoexnce XX u XXI cmonemuii:
nPOOIEMbI UHCMUMYYUOHANUZAUUN U PA3GUMUS

Vemene (c 2014), BOOPYXEHHBIH KOHMIUKT, TpaHCHOPMUPOBABIIHMIACS
B rUOpuIHYIO BOoWiHY Ha YkpauHe (¢ 2014 mo HacTrosiee BpeMs), — 9TH
W Apyrue TOYKH HaNpsDKEHHS Ype3BbIYaiHO aKTyaIM3UpOBalld 3alpoc
HAa 3aIIUTY MUPHOMH )KM3HUA 1 MUPHOE YPETr'YJINPOBaHHE CIIOPOB.

Hapsny c BOSHUKHOBEHHEM HOBBIX BOOPY:KEHHBIX KOH(IJIUKTOB U
pa3BuTHA THOPUAHBIX BOMH, ¢ Hayama XXI cromermsi HaOmomaercs
ycTOWYMBasi TMHaMUKa pocTa BOEHHBIX pacxoaoB. [lo omenke CTok-
TOJIBMCKOI'0 MEXKIyHApOJHOI'0 MHCTHTYTAa UCCIeA0BaHUH podieM MU-
pa (SIPRI), obmemupoBsie BoeHHBbIE pacxonsl B 2021 1. mocTuriu
2,113 tpnu pomn. (poct 0,7%). B msTepky AMIUPYIOMUX CTPaH BOLLIH
CIIA, Kwura#i, Uanus, BenmukoOputanus u Poccust (62% MupoBbIX
pacxomoB). CIIIA B 2021 r. u3pacxoJoBald Ha BOEHHBIE HYXJBI
801 mupn nomn., KHP — okono 293 mupn momn., Uuaus — 76,6 mupa
nomn., Poccus — 65,9 mupx gomn.!

Hu nestenbHOCTD MEXIyHAPOIHBIX OPraHU3alMid M OOIIECTBEH-
HBIX ABWXEHUH 332 MHUP, HU MEXIyHApPOIHO-TIPABOBBIC M BHYTPUTOCY-
JapCTBEHHBIE PUHIUIIEI 1 HOPMBI IIpaBa MUpPa U MpaBa 0€30MacHOCTH
HE CTaJiil MPEnsSTCTBUEM JJIsl BOGHHBIX KOH(DIUKTOB M arpeccuu, akToB
MEKAYHApOJHOIO TEppOpM3Ma M BOCHHOW TpaHCHAIMOHAIBHOM mpe-
CTYHNHOCTH. XOTs 00IIasi YUCIEHHOCTh MHOTOCTOPOHHMX MHPOTBOpYE-
ckux omnepannii OOH 3a mocneaHue roxpl Mokasaia JOBOJIBHO CTa-
OMIIbHYIO JMHAMHKY’, B 1LEIOM MHPOTBOPYECKHE CHJIBI OBLIM
BBIHYKJCHBI 3aHUMAThCS HE CTOJILKO Pa3pelieHneM, CKOJIBKO yIpaBlie-
HUEM KOH(IUKTAMH U MOJUTUYECKUMH niporeccamu”. [Ipu aTomMm mupo-
TBOPILIBI BCE Yallle CTAIN OTXOJAUTH OT KIACCHYECKUX MPUHIIMIIOB CO-

Leom: UYepnbimnosa E. Pacxoasl ¢cTpaH Mupa Ha BOCHHBIC HyXKIbl IIPEBBICUIIN
$2 tpmu // PBK. — 2022. — 25 ampenst. — URL: https://www.rbc.ru/politics/25/04/2022/
62660d739a794755712a47e4 (nata obpamienus: 11.10.2022).

2 YIX KonM4ecTBO BapbsupoBasiock oT 60 u Gonee onepauuii. Tak, B 2014 r. ObuH
3aperucTpupoBansl 64 MupoTBopueckue omepanud, B 2015 r. — 63, B 2016 1. — 62, B
2017r. — 63, B 2018 r. — 60. (Cm.: XynaiikynoBa A.B. Muporsopuecteo OOH B
XXI Beke : 0OCHOBHBIE BEKTOPHI pe(OpM IO TOBHIMECHUIO 3 ()EKTHBHOCTH MHPOTBOpYE-
ckux onepanuii // FOxHO-poccuiickuil xypHai couuaibHbix Hayk. — 2019. — T. 20,
Ne 4. - C. 111).

dCm.: Kyreitaukos A.E., Macnak A.B. Ot crpourenscrBa Mupa K TOCyapcT-
BOCTpOUTENbCTBY // Mexmynapomubie mporieccsr. — 2013, — Ne 11 (1). — C. 29-48.
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TJIacHsl YYaCTHUKOB KOH(IIMKTa, OeCPUCTPACTHOCTH MHPOTBOPIIEB U
IIPUMEHEHHS] UMM CUJIbI JIUIIb B LEISIX CaMOOOOPOHBI .

Boopyxennsie koHGHUKTEI XX| B. cOMpoBOXIAlOTCS Hapyle-
HUEM MHOTHX JOTOBOPEHHOCTEH, KacalolMXCS COOMIOACHUS MPHUHIH-
MOB MUpa U MpaBa Ha MUP, TYMaHUTAPHBIX HOPM IO 3aIUTEe MHUPHBIX
XKUTeNel, 00sA3aTeNbCTB MO Pa3opYKEHUIO M 3aIpPETOB MPUMEHCHHS
OT/ENbHBIX BUAOB BOOPYKEHUs. BBI30BOM r100aIb-HOMY MHPOIIOPSIAKY
CTaJ HEBUJAHHBI paHee KPHU3HC MEKAYHAPOAHOTO YHHUBEPCAIBHOIO
npasa OOH. Poct HanpspkeHust B 17100aJIbHOM, PETHOHAIBHOM M BHYT-
PHUTOCyIapCTBEHHOM MHPOYCTPOWCTBE CBHAETENLCTBYET O Oecrpere-
JEHTHON aKTyalu3aluu MpoOieM MHCTUTYLHOHAIU3ANK MpaBa MHpa
U mpaBa 0€30MaCHOCTH, MOBBIMIEHNU UX YPPEKTUBHOCTH B obecrede-
HUM (QpyHIaMEHTAIBHBIX EHHOCTEW YeN0BeUeCKON UBHIU3ALHH.

IIpaBo Mupa n npaBo 6e30MACHOCTH KAK HHTerPUPOBAHHBbIE
OTpacJy npaBa HOBOr0 MOKoJeHUsl. B coBpemeHHyIo0 310Xy Ha (one
OMHApHOTO Mpoliecca rodanmm3anuu u auddepeHIranuu npasa mpo-
HCXOIUT TepecTpoiika MPaBOBBIX CUCTEM, BHYTPH KOTOPBIX WHTCHCHB-
HO (OPMUPYIOTCS HHTETPUPOBAHHbIE, I100ANbHBIE OTPACH MpaBa, Ko-
TOpBIE OTHOCATCS K HOBOMY TIOKOJIEHMIO oTpacieil mpasa’. MMeHHO
TaKUMH OTPACISIMH SABJISIIOTCS IPAaBO MUpa U MpaBo Oe3onacHoctd. OHU
OZHOBPEMEHHO OXBATHIBAIOT HOPMBI MEKIYHAPOJHOTO MPaBa U HaIHO-
HAJBHOTO TPaBa; BBLICIAIOTCS OCO0OH 3HAYMMOCTBIO PEryJINPYEeMbIX
OTHOIICHUI U SBJIAIOTCS OTBETOM Ha Yrpo3bl U BBI3OBHI IIMBUIIM3ALIH-
OHHOT'O BBDKHBAHHUS U Pa3BUTHS; UM NpHUCyIIa OMHAPHOCTD MyOINYHBIX
W YaCTHBIX MHTEPECOB MPH OUYEBHIHOM JOMHHUPOBAHHU NEPBBIX; OHU
3alMIIAIOT HE TOJBKO TPAAMLIMOHHBIX CYOBEKTOB IYOJUYHOIO IpaBa
(uemoBek, TOCYAapCTBO, HALMS, HAPOJ U Mp.), HO U TI00aJbHbIE O0MI-
HOCTH: YEJIOBEYECTBO, HACTOAIIME U OyAyllue MOKOJIeHHs; obecreyn-
BalOT HOBbIE ()YHKLIMH TOCYAAapCTBa, BOSHMKILIHME IOJ BIHUSHHUEM II0-
TpeOHOCTEll BBIKMBAHUS U Pa3BUTHSL.

! Cm.: Sloan J. The evolution of the use of force in UN peacekeeping // Journal
of strategic studies. — 2014. — Ne 37 (5). — P. 674-702.

206 OTpacisX IMpaBa HOBOTO MOKOJICHUS cM.. YMHOBA M. A. Tennennuu u nep-
CIIEKTHBEI Pa3BUTHS NIPABOBBIX CHCTEM B YCIOBHSX Iitobanmm3anuu npasa // Poccuiickoe
3aKOHOZIATEIIBCTBO © TEHACHIWMH M TEPCIeKTHBEL. — MockBa : Opbura-M., 2013. —
C. 77-97; VmuoBa (KontoxoBa) M.A. KOHCTHTYLHOHHOE NpPaBO U MEXKIYHAPOJHOEC
myOJIMYHOE TPaBO : TEOPHUsS U NpaKTHKa B3aumozeicTBus. — Mocksa : PI'YII, 2016. —
C. 71-89.
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CoBpeMeHHOE npago mMupa — 3TO CUCTEMa MPUHIIUIIOB U HOPM,
PEryIUPYIONINX OTHOIICHHUS, KOTOPhIE HalpaBIICHbl HA JOCTIXKCHUE U
MoJiIep >KaHNe MHUPa KaK BBICIICH IEHHOCTH, HA OMpeelicHIE U pealn-
3alMI0 TIPUHIIUAIIOB MUPA, CYOBEKTUBHOTO MpaBa Ha MHp, MPOLEAYP
MOJICPIKAHMSI MEpPa U MHUPOCTPOUTEILCTBA, HA CO3JaHUE MEXaHHU3MOB
3aIUTHl MUPa. BBIIENAIOTCS KaK MUHUMYM CIIEAYIOIIHE OCHOBHBIC WH-
CTHTYTHI MpaBa Mupa: 1) IPUHIUIIBI MUpa; 2) MPaBO Ha MUp; 3) MpaBo
MHpa B YCIOBUSX BOOPYKCHHBIX KOH()JIMKTOB; 4) MpaBO JOrOBOPOB O
MUpE; 5) IUIIIOMATHYECKOE MPaBO MUpa; 6) Meauanus U MUPHOE I10-
CPEIHHUYECTBO; 7) MHPOCTPOUTEILCTBO; 8) 3ammra Mupa (MexayHa-
POIHO-TIPABOBAast U TOCYAapCTBEHHO-TIpaBoBasi). [IpemioxkeHHbIi miepe-
YeHb MHCTUTYTOB HE SIBJISCTCS WCYCPIBIBAIOIIMM M HEYKIOHHO
pacumpsercs.

Ilpaso 6e3onachocmu — cucteMa TPUHIUIIOB M HOPM IIpaBa,
HaIPaBIICHHBIX Ha OOECIICYCHHME 3aIUIICHHOCTU TOCYAapCTBa, OOIIe-
CTBa, YEJIOBEKA M JPYTrUX CYOBEKTOB IIpaBa OT Pa3IMYHbIX YTPO3 U BHI-
30BOB MX CYIIECTBOBAHUIO U pa3BuTuio. [Ipeamer naHHO# oTpaciu oOT-
JINYAETCS NIMPOKHM MEKOTPACICBBIM OXBAaTOM Pa3IMYHBIX cdep
YKU3HEICATEIIbHOCTH — BOCHHOM, MOJIMTUYECKON, MPAaBOBOH, SKOHOMHU-
YEeCKOW, TYMaHUTAPHOW, DKOJOTHMYECKOM, COIMAILHOW U Jp.; OH 00b-
€IMHSCT HOPMBI MMOJABJISFOIIETO OONBIIUHCTBA OTPACIiei MyOIMYHOT0
U B HEKOTOPOH Mepe YacTHOro npasa. Tak, eciau npaBo HallMOHATLHOU
0€30IaCHOCTH PEryIUPYETCcsi HOpMaMU KOHCTHTYIIHOHHOTO, YTOJIOBHO-
ro, aIMUHUCTPATUBHOT0, (PMHAHCOBOIO M JPYTMX OTpaCiIeh MyOIuIHO-
ro mpaBa, TO YKOHOMUYECKasi 0€30MaCHOCTh OINMPEEISIETCS TaKKe WH-
CTUTYyTaMH TPa)XKIAaHCKOr0 IpaBa. B cucreme sKkoIormyeckoro mpasa
JISHCTBYET MHCTHTYT DKOJOTHYECKON 0€30MacHOCTH, MH(POPMAIIMOHHO-
ro mpaBa — MHQOPMAIMOHHON Oe3onacHocTH. Ha mepeceuennn aamu-
HUCTPATUBHOI'O U yTOJOBHOI'O MpaBa (DOPMUPYIOTCS WHCTHTYTHI aHTH-
TEPPOPUCTUYECKOM, TPAHCIIOPTHOM, SHEPTETUUECKON, MPOMBIILICHHOM,
MIPOJIOBOJILCTBEHHOW U JAPYTUX BUJIOB OE30MTaCHOCTH.

Mexay mpaBoM Mupa M MpaBOM 0Oe30MacHOCTH HaOIoAaeTcs
TeCHas B3aMMOCBA3b. Tak, K OCHOBHBIM MPHUHIIMIIAM MEXIYHAPOIHON
0€30I1aCHOCTH OTHOCSAT HEMPUMEHEHHE CHJIBI M YTPO3bI CHIIOH, HEBME-
IATENBCTBO BO BHYTPEHHHE JI€]a, MUPHOE pa3pelieHue MEXTyHapOI-
HBIX CIIOPOB, Pa30py:KEHHE, OTBETCTBEHHOCTh FOCYJAApCTB 3a arpeccuio
u 1ap. Bce 3TH npuHIMIBI OJJHOBPEMEHHO SIBJISIFOTCS TMPUHITUTIAMH MH-
pa. AHAJIOrMYHO MO’KHO TOBOPUTH M O COBITAJICHUHM UCTOYHUKOB IpaBa
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9THX oTpacnel npasa. K Hum otHocsaTcs ¥YcraB OOH, yHuBepcaibHble,
perruoHalbHbIE M JABYCTOPOHHHUE JTOTOBOPHI B OOJIACTH TOAJEpP KaHUS
MUDPAa, Pa30pyKEHHUs, YCTAHOBIICHHS MEp IOBEPHs, CO3AaHUs Oe3bsiaep-
HBIX 30H, O JPYKO€ U COTPYAHUYECTBE U Jp.

Oco0eHHOCTBI0 COBPEMEHHOM HOPMATHBHOM 0a3bl IpaBa MHUpa U
npaBa 0e30MacCHOCTH SBJSIETCS OTCYTCTBHE CIEIMANbHBIX KoAu(uuu-
POBaHHBIX aKToOB. Ha MeXIyHapoaIHOM YpOBHE TaK M HE IPUHATO KOM-
TUIEKCHBIX JIeKnapanuii (xapTuii) o Mupe u o OezonacHocTu. B 3akoHo-
JaTeNIbCTBE TOCYNApCTB OTCYTCTBYIOT KOAM(PHUIHMPOBAHHBIE 3aKOHBI O
mupe. HamumonaneHble 3aKOHBI O O€30MACHOCTH CTPaJaloT HECOBEp-
LICHCTBOM U a0CTPaKTHOCTBIO B ONpEeNieHN MEXaHU3MOB obecreye-
HUsI 6€30M1aCHOCTH.

Mup u 0e30MaCHOCTh KaK BBICIIHE HEHHOCTH U Heaun. B ax-
CHOJIOTUH IIPpaBa MHUpa U MpaBa 0€30MacCHOCTH Ba)KHOE 3HAUCHHE UMEET
yeTkas (opMaiu3alyy MOHATHH «MUP» M «0e30MacHOCTh» KaK BBIC-
HIMX LEHHOCTEN U Iiemei.

[ousiTHEe «MUP» MHOTOTPaHHO HACTOJIBKO, YTO CIIOKHO MpEeAcTa-
BUTH TIOJHBINA MEpeueHb SIBIICHU, OXBAaTHIBAEMBIX B HayKe M B IOBCE-
JHEBHOM 5KU3HM JaHHBIM TEPMUHOM'. YUeHbIe MOT4EPKUBAIOT, YTO MUP —
9TO TOHSITHE, KOTOPOMY HE XBaTaeT OJHO3HAYHOTO ONpenelieHHs U
IPaHUI’, OHO M3HAYAILHO HEYJIOBHMOE, Pa3MyaloNlIeecs B 3aBHCUMO-
CTH OT MCTOPHYECKOH SMOXHM M KOHTEKCTYaJbHOTO MPUMEHEHUS B pa3-
JUYHBIX KYJIbTypax, HHCTUTYTaX, TPyNIax IPakAaHCKOro oOLiecTBa U
aKaJeMUYIECKUX JUCHUILTMHAX’. B KOHTeKcTe 3Tol cTaThu MUp M Oe3-
OIMACHOCTh KaK BBICIINE IIEHHOCTH W LENU PaccCMaTpUBAIOTCS B TyMa-
HUTAPHO-ITyOJINYHOM M3MEPEHUH. B 3TOM cMBICIIE Mup €cTh COCTOSTHHE
corjacus MeXIy rocylapcTBaMH, HapolaMH (HALMsIMH), a TAKKE MEX-
Iy TpakJaHaMH, HapoJaMH, COLHATbHO-TIOTUTHYCCKUMH TPYNIIHUPOB-
KaMH KOHKPETHBIX TOCYJapCTB, MPOTHUBOIMOIOXKHOE BOOPY)KEHHOMY

! IMonpobuee 06 3Tom cm.: YMuoBa M. A. IpaBo mMupa : Kypc nekmuii. — Mocksa :
Okemo, 2010. — C. 12-16; Ymuosa UL.A. TIpaBo mupa : ¢punocodckoe u mpaBoBoe u3-
Mmepenue. — Mockea : PAH. THMOH, 2011. — C. 68-77 u ap.

2 Cw.: Bailliet C.M. Introduction : Researching international law and peace //
Research handbook on international law and peace / ed. by C.M. Bailliet. — Chelten-
ham, Glos ; Northampton, MA : Edward Elgar Publishing Limited : Edward Elgar Pub-
lishing, Inc., 2019. — P. 4-5.

¥ Cw.: Harris 1.M. Peace education theory // Journal of peace education. — 2004. —
N1.-P.7.
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MIPOTHUBOCTOSIHUIO M BOCHHBIM KOH(IIMKTaM. B elie 601ee KOMIaKTHOM
BHJIE MUp MOXKHO 0003HAYUTh KaK OCHOBaHHBIC Ha COTJIACHU CTOPOH
OOIIIECTBEHHBIC OTHOIICHUS, XapaKTepU3yeMbie HEHACHILCTBECHHBIM
MOBEICHUEM ¥ OTCYTCTBHEM OPTraHW30BAHHOW BOOPYKEHHOH OOPHOBI
MEXK]y Y9aCTHUKaMU KOH(]IUKTA.

B Teopuu myOMMYHOrO mpaBa BEICIAIOT J[BA TIOHSATHS MHpA:
HeraTuBHBIM U no3uTuBHBILL. Cecunus M. Baiie MOJYEPKUBAET BaXk-
HOCTb BBIICTICHHS 3TUX JBYX KOHTEKCTOB: €CITM HETATUBHBIA MUP (o-
KyCHUpYyeTCs Ha MPEAOTBPAIICHHH BOOPYKEHHBIX KOH(IMKTOB; MOApa-
3yMEBaeT HEHACUIIbCTBECHHOE pa3pellicHuE CIOpPOB M  OCYXKIAeT
HE3aKOHHOE MPUMEHEHHUE CHJIbI, TO MO3UTUBHBIA MHUP TPeOyeT COTpY-
HHUYECTBA MEXAY JIOIbMU M TOCYyAapCTBAMH, HMHTETpally YeloBeue-
CKOro O0INECTBA, BKJIIOYAs COIMATBHYIO CIPABEIIMBOCTH, YEIOBEUC-
CKO€ JIOCTOMHCTBO, YyBAXXCHHE TMpPaB 4YEIOBEKAa M JHUKBUIAIMIO
«CTPYKTYPHOTO HACHIIUS», KOTOPOE BBI3BIBACT OCTHOCTh, HEPABEHCTRO,
M30JISUI0, CMEPTh WM HMHBAIMIHOCTbh M3-3a HECIPAaBEAJIUBOIO pac-
MpeesieHusl pecypcoB sl YAOBJIETBOPEHUS OCHOBHBIX UEIOBEYECKUX
norpedHOCTeH (TaKMX Kak MUTaHUE, JISKAPCTBA, JKUIIbE) WM OTKa3a B
paBHOI 3ammTe MpU 0OphOE C HACKIIMEM B CEMbE, NMPECTYILICHUSIMHU Ha
MOYBE HEHABUCTH M T.J. B 000MX KOHTEKCTaxX MOHSATHE MHpa TECHO C
CBSI3aHO ¢ 0€30IaCHOCTHIO.

be3onacnocmvy B HEraTUBHOM KOHTEKCTE TPEACTABIISACT COOOI
COCTOSIHUE 3aIIUIIIEHHOCTH OT OMpeNeIeHHBIX YyTPO3 U BO3ACUCTBUI U B
T'YMaHUTAPHO-TyOJIMYHOM KOHTEKCTE OXBATHIBACT MPEXKC BCETO TaKUe
CyOBEKTHI 3alUTHI, KaK TOCYapPCTBO, OOIECTBO, HAIMSI, HAPOJ] U YEIIO-
BeK. B mo3uTHBHOM HM3MepeHHH 0€30MaCHOCTh MOAPa3yMeBacT MINPO-
KYI0O CHCTEMY M€p MO MPOTUBOJCHCTBUIO yrpo3aM U BBI30BAM MHUPY,
CIIOKOMCTBHUIO U CTAOMILHOCTH.

L Cm.: Alston P. The legal basis of a right to peace // A journal of social justice :
Peace review. — 1991. — Vol. 3, N 3. — P. 23-27; Galtung J. Violence, peace, and peace
research // Journal of peace research. — 1969. — N 6. — P. 167-191; Bailliet C.M. Intro-
duction : researching international law and peace // Research handbook on international
law and peace / ed. by C.M. Bailliet. — Cheltenham, Glos ; Northampton, MA : Edward
Elgar Publishing Limited : Edward Elgar Publishing, Inc., 2019. — P. 4-5; Tadjdini A.
The constitutional dimension of peace // Research handbook on international law and
peace / ed. by C.M. Bailliet. — Cheltenham, Glos ; Northampton, MA : Edward Elgar
Publishing Limited : Edward Elgar Publishing, Inc., 2019. — P. 500-503.
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Mup u 0e30macHOCTh KaK NPHOPUTETHBIC HEHHOCTH M LEH
JEUTMOTUBOM IPOXOAAT BO MHOTHX KITFOUEBBIX MEXIYHAPOIHBIX IIpa-
BOBBIX aKTaX, a TaKXkKe B KOHCTUTYLUAX rocynapcts. IIpu 3Tom ncrtou-
HUKaM IIpaBa HEPEOKO MpHUCYIIAa AUXOTOMHS B 3aKpEIUIEHUH MHpa U
6ezonacHoctu. Tak, npeamOyna YcraBa OOH 3asBiisieT 0 pemmMocTu
O00BEIMHUTH CUJIBI JUIA TOAJEPKaHUS MEXIyHAPOIHOTO MHpa H 0e3-
onacHoctu. CornacHo ct. 1 Yerasa OOH k npropuTeTHOH Lienu OTHO-
CHUTCS IOAIEpKAHUE MEKAYHAPOJHOT0 Mupa 1 6e3onacHocTd. OCHOBBI
MEKAYHAPOJHOrO MHpa U 0€30MacHOCTH MONYYWIH Pa3BUTHE B KOH-
LENIUN BCeOObEMITIONIEH MEKAYHAPOAHOH 0€30MacHOCTH, 3aKperieH-
Hoii B pesomonusix ['A OOH 1986 u 1987 1. «O co3nanuu BceoObeM-
JOIIEH CHUCTeMBI MEKAYHApOJHOrO MHpa M 0e30macHOCTH», B
pesomonnn 1988 r. «BceoObeMimomuii MoaxXo K yKpEeIIeHHI0 MEX-
OyHapOJHOrO MHpa M 0€30MacHOCTH B COOTBETCTBHH C YCTaBOM
OOH». Becpma uerko cBsi3b MUpa W 0€30MAaCHOCTH TNpPEACTABICHA B
3axmountensHoM akte CBCE 1975 T.

Mup n 6e30MacHOCTh KakK BBICIINE IIGHHOCTH M 1IEIM Ha KOHCTHU-
TYLIMOHHOM YpPOBHE MPHU3HAIOTCS CErOAHS OONBIIMHCTBOM T'OCYAapCTB
Kak B IpeaMOyJax, TaKk U B OTHEIBHBIX CTAaThsIX KOHCTUTYLUH. Xapak-
TEPHOI 4epTOil COBPEMEHHOI0 BOCHPHUATHS MUpPa KaK BBICHIEH I[EHHO-
CTU SIBIISICTCS KOHCTUTYLMOHANHM3alMsd Kak OOOOLICHHOTO ITOHSTHUS
MUD, TaK ¥ JBYX THIIOB MHpa — MEKIYHAPOJHOT0: BCEOOIEro, KOHTH-
HEHTalbHOTO M pernonanbHoro (Mcnanwms, Pyanna, Dputpes u ap.); u
BHYTPHUTOCYJapCTBEHHOI'O: TPaKJaHCKOro, couuanbHoro (AHOoppa,
bonusus, Benecysna, Ucnanus, Jlaoc, Makenonus, Mongosa, @unmn-
nuHbl, Dduonus u ap.). OOpamaer Ha ceOs BHUMaHUE OMNBIT CTPaH, B
KOHCTUTYIIMSIX KOTOPBIX YK€ B MEPBBIX IJIaBaX IPOBO3IJIALIAIOTCS
«MUp 1 0e30MacCHOCTb» KaK BBHICIINE LIEHHOCTU M 1enu pa3BuTus (Ben-
rpusi, Katap, Oman, Tynuc u ap.) Ocoboil KOHCTUTYLIMOHHON TapaHTH-
eil Mupa ¥ 0e30MacCHOCTH SBJISIETCS MPOBO3IIIAIIEHHE CTPaHbl TOCyAap-
CTBOM MHpa, a TaKKe BbIIENIEHHE MHUpPa M Oe30MacHOCTH Kak
0E3yCIOBHBIX IEHHOCTEH, KM3HEHHO BAXKHBIX IJISI CYILIECTBOBAHHS U
pa3BuTHA Hauuid. B wactHOCTH, B mpeamOyne Koncrutynnu Kambomxu
TOBOPHTCS, YTO KaMOOKUNCKasi Hallsl KOHCOIMAUPYETCS AJIsl Peod-
pasoBaHus cTpanbl B «OcTpoB Mupay, B cT. 1 3akpemsercs, yto Kam-
0omxa SBISETCS MUPOIIOOWBBIM, TIOCTOSHHO HEUTPaJbHBIM W HENpH-
COEIMHSEMBIM K KaKUM-THOO COI03aM roCyAapcTBOM. SIMOHCKHA HApoX
npoBosriacui B ceoeit Koncrutyuu 1947 r., 4ro kenaet BEeUHOTO MH-

16



IIpaso mupa u npaeo 6e3onacnocmu na pyoexnce XX u XXI cmonemuii:
nPOOIEMbI UHCMUMYYUOHANUZAUUN U PA3GUMUS

pa, TOJIOH PEIMMOCTH 00ECIeUnTh 0€30IMacHOCTb, MONarasich Ha cIpa-
BEIJIMBOCTh M YECTh MUPOJIOOMBBIX HAapOAOB MHpa, YTO BCE HApPOIBI
MHUpa HMEIOT NMpaBO HAa MHUPHYIO XU3Hb. B mpeamOyne mepexomHoi
Koncrutynuu FOxnoro Cymana 2005 r. mpoBosrmamieHa Oiaromap-
HocTh BcemorymemMy bory, kKoTopslil njapoBan MyApOCTb M BOJIO IS
JIOCTHXeHUs1 BceoObeMITronero MUpHOTO COTalleHus, KOTOPOE OKOH-
YaTelIbHO MOJIOKUIIO KOHEIl CaMOMY 3aTSHKHOMY KOHQIUKTY B Adpuke.

Ipuanuner Mupa u 6e3onacHocTu. boee yem BekoBas mpax-
TUKa MHTEHCUBHOW BBIPAOOTKM MHPOBBIM COOOLIECTBOM OOIIMX MOJ-
XOZI0B K ME&XIYHApOJHOMY COTPYAHHUYECTBY U IOCYJIapCTBEHHOMY pas3-
BUTHIO NTO3BOJIMJIA ONPEAEIUTH OCHOBOMNOIATAIOLINE MPUHIUIIBEI MUpa U
OezomacHOCTH W c(OpMYyIMpPOBAaTH MX B BENYLIMX MEXKIyHApPOAHO-
MPaBOBBIX aKTaX M KOHCTUTYLHUAX rocynapcts. B coBpemenHslil nepu-
0l OCHOBHBIE OOIENpU3HAHHBIE NMPUHLIUIBI 3a(UKCUPOBAHBI, TPEKIC
BCEro, B TakuxX (yHIaMEHTAJbHBIX MEKIYHAPOAHO-IIPABOBBIX aKTaXx,
kak Ycras OOH; Jlexnapanus 1970 r. OOH o mpuHDmnax mMexmayHa-
ponHoro mpasa; Jleknapanus NPUHIUIIOB BO B3aMMHBIX OTHOLIEHMSIX
rocynapers 3akmountenbHoro akta CBCE 1975 r.; BeeoOmas nekna-
paums npas yenoBeka OOH 1948 r., MexxayHapoJHbIe MaKTHI O IIpaBax
yenoBeka 1966 r.; Jleknapanus o npase Ha pazButue 1986 1. u ap. Ha
MexyHapoaHoM peruoHanibHoM ypoBHe (CHI', EC, AC, OAI, JIAT,
OC, ACEAH u zip.) Taxke MPOMCXOIUT MPOLEcC BHIPAOOTKH OCHO-
BOMOJIATAIOLIMX NPUHIMIIOB MHpa M Oe3omacHocTd. llepeuenp pac-
CMaTpUBAaEMBbIX MPHUHIMIIOB HEYKJIOHHO JAOMOJHSETCA, B TOM 4YHCIE
Onaromapsi pelieHusIM CyqeOHBIX U KBa3HCYINEOHBIX MEXAYHApPOIHBIX
OpTaHOB.

CHOXMBIIYIOCS CUCTEMY OOLICTPU3HAHHBIX MPUHIUIIOB MHUpa U
0e30MacHOCTH MOXKHO ObUTO OBl KiacCH(UIMPOBATH 1O TPEM OCHOB-
HBIM TPYIIaM C TOYKH 3pEeHUs LeNel U 3a/1a4 peryJIupoBaHus: npuHyu-
nbl GHEUIHEeNnOoIUMUYecKoll 0esmenbHOCmuU, o0becnedenus Cy6epeHHoll
20Cy0apcmeenHoCmuy, 2yMaHu3Ma u 0eMOKpamuu.

K ocHoBomonararommM MpUHIHIIAM GHEUHENOAUMUYECKOl Oesi-
menbHOCmU OTHOCATCSI HENPUMEHEHHNE CUIIBI U YTPO3bl CHIION; MUPHOE
paspelieHe CIopoB; T0OPOCOBECTHOE BBIMOTHEHHE 00SA3aTENBCTB IO
MEXKJIyHApOJHOMY IIpaBy; COTPYIHHYECTBO MEXIY TOCYAAapCTBaMHU;
MHpPHOE COCYIIIECTBOBAHME; OTKa3 OT arpeCCUBHBIX BOWH; pa3opyKeHHe
U peryaupoBaHUE BOOPYXKEHUM, 3amper mponarasabsl BoiHs! U ap. Oc-
HOBHBIMH NPUHIUIIAMHU 0OeCneyetus CY8EpeHHOU 20Cy0apCmMeeHHOCMU
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SBJISIIOTCS COOMIOIEHUE FOCYAaPCTBEHHOIO CYBEPEHUTETA; CYBEPEHHOE
PaBEHCTBO; HEBMEWIATENLCTBO BO BHYTPEHHUE Jeja; TeppUTOpHAIbHAS
LEJIOCTHOCTh U HENPHUKOCHOBEHHOCTh; HEPYIIMMOCTh T'PAHULL;, PaBHO-
MpaBHe M caMooIpesieneHrne HapoAaoB U np. Cpeny NpUHLMIIOB 2yma-
HU3Ma U 0eMokpamuu, B TOI WM UHOM Mepe CBSI3aHHBIX C BOIPOCAMU
MHpa, MO’KHO BBIAECTUTH YBa)KEHUE NPaB YENOBEKA, PU3HAHUE PaBEH-
CTBa MpaB Ka)A0ro, HeAOMYCTUMOCTh NUCKPUMHUHAIMY, BEPXOBEHCTBO
npaBa, CIIPaBeAJIMBOCTb, COMMAAPHOCTD, CTAOMIBHOCTD, OJaromnony4ne
HallMY, JIOCTOWHOE CYILECTBOBaHHE Hapoja, CBOOOAHOE OIpeesiecHHe
HaIMOHAJIbHON MPUHAATIEKHOCTH U JIp.

Ilo crenenn KOHKpETH3alUMU MPUHIMIIOB MUPA B KOHCTUTYLUSIX
MOKHO BBIAEINTH TPU OCHOBHBIE I'pyHNbl rocynapcts. Jlns mepBoi
TPYIIIBI XapaKTepHO 3aKperienrne GyHIaMeHTaIbHOTrO IpaBuia o IpH-
opHUTeTe OOLIePU3HAHHBIX MPUHIHUIIOB MEKIyHAPOIHOrO TpaBa. 3Ha-
YUTENbHAs YaCTh OTHOCUTCS KO BTOPOM I'pyIIe ToCyAapcTB, I KO-
TOPBIX XapakTepHO MOAPOOHOE MEepeuHCIeHHE MPHUHLIUIIOB MHpa H
OIpEeNeNIeHNE COAEepkKaHUs KIIOUEBbIX U3 HUX. B KOHCTUTYIUAX CTpaH
TpeThbed TPYMIIbI, HApsAy ¢ OOLIENPU3HAHHBIMHU MPUHIMIIAMH, MPO-
BO3IVIAIIAIOTCA CHEIHAIbHbIE MPUHIMIBI, XapaKTEepHBbIE JUISl BHYTPH-
rOCYy/1apCTBEHHBIX, PErMOHAIbHBIX, KOHTUHEHTAJIBHBIX U T.I. YCIOBUH
pasButHs. Tak, cTpaHbl, 0CBOOOIMBIINECS OT KOJIOHWAIBHOW 3aBHCHU-
MOCTH W BCTaBLIME Ha IyTh HAIIMOHAJIBHOTO OCBOOOXKAEHUS, CPEAU
MPUHIHUIIOB MHUPa 0c000 BBIJIENSAIOT MPOTUBOJACHCTBUE KOJIOHUAIU3MY,
pacusmy, npyrum ¢GopMaM ITUCKpUMHHAIIUH, HAMOHAJIBHOMY yrHETe-
HUIO HapoAOB, OCBOOOAWBIIMXCS OT KOJOHWUAIBHOH 3aBHCHMOCTH.
B crpanax apaGckoro, aQpuKaHCKOrO M a3HaTCKOrO PErMOHOB 0CO00
BBIICTISIFOTCSl TMPUHIUNBI €IMHCTBA HALMM, KOHCOMWIALMHM W HalMo-
HaJbHOTO MPUMHPEHHS], KOTOPBIE TECHO YBSA3BIBAIOTCS C MUPOM M CTa-
OunbHOCTRIO (KOHCTUTYHMH WMuponesun, Kambomku, Manarackapa,
Hamu6un, Caynosckoii ApaBum, Yrauasl, KOAP u np.).

Oco0oe 3HaueHHe HMMEET 3aKpEIUIEHHE IOCyIapCTBaMM TaKUX
MPUHLIMIIOB MUPA, KaK OTKa3 arpecCUBHBIX BOWH M NPUMEHEHHUs Iep-
BBEIMH BOOPYKEHHOH cHIIbI, BceoOmee M BceoObemomee (MOIHOe)
pa3zopy’KeHHE BCEX TOCYAapCTB, HCIOIb30BAHME BOOPY)KEHHBIX CHII
TOJIBKO B IEISAX 3aKOHHOM 00OpOHBI, 3alpeT Mpolaralabl BOMHEI, 0TKa3
OT NPUMEHEHUs MEPBBIMU BOOPYXEHHOM CHJIBI M T.N., OAHAKO TaKUX
TOCYAapcTBO MOKa HeMHOro (Hampumep, KoHCTuTynuu CypuHama, OK-
Bajiopa, Uramuu, Sinonnn, Benrpun, Kasaxcrana, Mo3zamOuK u zip.).
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IIpaBo Ha Mup W mpaBo Ha 0e30MACHOCTH B HCTOYHHKAX
MEKTYHAPOIHOT0 NMPaBa U HALMOHAIBbHOrO npaBa. OcoOEHHOCTHIO
COBPEMEHHOI'0 IpaBa SBIISIETCS CHUCTEMHAs 3allluTa TPEX COCTABJISAIO-
mIMX: MHpa, 0E30MacHOCTH W IpaB 4eloBeKa. M3BecTHBIH MexIyHa-
ponuuk I'epmr Jlayrepnaxt orMmeTw1, yto nocie Bropoit MupoBoii Boii-
HBl MEKIYHapOOHOE IMPaBO JOMKHO OBITh  (YHKIHMOHAIBHO
OpPHEHTHPOBAHO KaK Ha YCTAHOBJIEHHE MUPA MEXAY HAllUsAMH, TaK U Ha
3aIMTY OCHOBHBIX IpaB yenoBeka'. TIpu 5TOM BaKHO OTMETHTH, YTO B
CHCTEMe TpaB M CBOOOX BO BTOPOH MojoBHHE XX B. OBUIM OTHEIBHO
BbIJICJICHBI IPAaBO Ha MUP U MPaBo Ha 0€30MacHOCTb.

B noxymentax OOH mpaBo Ha MHp MepBOHAYaJIEHO OBUIO MPO-
BO3TJIAIEHO B BUJE NpaBa Ha MUpHYIO ku3Hb (exmapauus OOH o
BOCIIUTAHWW HApoOIOB B nyxe mupa 1978 r.) 1ig OTAENbHBIX JIHII, BCEX
rocyJapcTB, BCEX HapOJOB M Bcero uenosedecTBa. [IpaBo Ha Mup Kak
KOJUIEKTUBHOE IIPaBO HapoaoB Obu1o ompeneneHo B [exnapaunn OOH
0 mpaBe HapojoB Ha Mup 1984 r., monoxxeHusi KOTOPOU OBUIA Pa3BUTHI
B Hexnapammu OOH o mpaBe HapogoB Ha MUP, YTBEPKICHHON pe30-
monuerr A OOH 71/189 19 nexabpsa 2016 r. Cnoxuiack ¥ MOJIHO-
LIEHHas CUcTeMa MEKyHapOJHO-TIPABOBBIX JOKYMEHTOB PErMOHAIbHO-
ro 3HA4YeHHUs, 3aKPENHUBIIMX NpaBO HApOJOB Ha MHUp: AdpukaHcKas
XapTHsl mpaB 4denoBeka u HapogoB 1981 r.; TyHucckas nexnapanus o
nmpaBax uenoBeKka W mIpaBax HapongoB 1988 r., Asmartcko-TuxookeaH-
CKasl IeKJIapanys YeIOBeYecKUX MpaB MHAUBUIOB M Hapo1oB 1988 .

BonbmMHCTBO yueHBIX BBIIENAIOT JUIIb KOJJIEKTUBHOE MPaBO Ha
MHp, ONHUPasCh HA MEXKIyHAaPOIHO-TIPABOBBIE TOKYMEHTHI>. MMeroTes,
OJTHaKO, U JIpyrue Touku 3peHus. P.A. MiomnepcoH B cBoe Bpems OT-
METWJI, 4TO IPaBO Ha MHUp, KakK Jpyrue IpaBa TPETbEro MOKOJIEHUS,
MPUHAUIEKHUT KaKJIOMY YEJIOBEKY, KaXJI0My Hapody U YEeIOBEUECTBY B

Lom: Lauterpacht H. The Grotian tradition in international law // British year-
book of international law. — 1946. — N 23. - P. 1, 51.

2Cwm.: Vazak K. A 30-year Struggle // UNESCO Courier. — 1977. — Nov. —
P. 19; [paBa 4enoBeka : yaeOHUK st By30B / OTB. pex. wieH- kopp. PAH E.A. Jlyka-
meBa. — MockBa, 2001. — C. 140; IIpaBa wenoBeka M BOOPYKEHHBIE KOH(IHKTHI :
yueOHUK 1 By30B / pexn. B.A. Kapramkun ; Komucenst no npaBam genosexa npu Ilpe-
supentre PO. — Mocksa, 2001. — C.13-15; OOGuias Teopust mpaB dYeloBeka [
W.A. Kapramkun, H.C. KonecoBa, A.M. Jlapun, W.A. Jlenax [ump.] ; OTB. pen.:
E.A. JIykameBa. — Mocksa : Hopma, 1996. — C. 23-27.
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uesom'. P. CKOTT DNIuiOM MUILNET, YTO MPaBO HAa MUP «KAcaeTcs He
TOJILKO MpaBa OTAEIBHOr'O YElIOBEKa JKUTh B MUpE, HO U OoJee mupo-
KOro 1paBa OOIIECTB HACIAKIAThCA OOIMM MuUpom»’. Jlymaercs, 4To
MpaBoOM Ha MUP U IPaBOM Ha 0e30MacHOCTh 00J1a1aloT KaK COUUaNbHas
OOIIHOCTD (YEOBEYECTBO, HAPOII, HACETIECHHUE), TAK U OTICIbHBIN Yelo-
BeK. B moaTBepxkeHne 3TOMy HMEIOTCS TOCYIapcTBa, KOTOPBIE 3aKpe-
MWK JaHHOE MPaBO HE TOJIBKO KaK KOJUIEKTUBHOE, HO M KaK MHIUBH-
nyanbHOE (KoHCTHTYIIMH KomymOuu u [lepy).

Mup He TOJBKO COCTaBJISICT COIAEpKaHUE MpaBa; 10 CBOCH MpHU-
poze oH HeceT B ce0e 1 00513aHHOCTb. DTO YHHKaIBHOE CBOWCTBO 3aMe-
4yeHo, k npumepy, B Konctutyuu Konym6un 1991 r., B c1. 22 kotopoit
3aKperIsieTcsl, YTO MUpP €CTh MPaBO M TpeOylolas MCIOIHEHUs 005-
3aHHOCTh. CornacHo cr. 97 Koncrutynun DxBagopa 1998 r. Bce rpax-
JIaHe 00J1aZiaroT MPaBOM M 00S3aHHOCTBIO Y4aCTBOBAThH B MOJJIEPKAHUN
MHUpa 1 0e30MacCHOCTH.

Ilo cBoeit mpupoae npaBo Ha MUP — 3TO ECTECTBEHHOE, HEOTHEM-
nemoe npaBo. OHO siBIIsieTcs: PyHAAMEHTaIbHBIM, OCHOBOIIOJIATaoIuM
JUISL YelOBEKa M COLMANBHBIX OOIIHOCTEH, MpeaonpeacisieT peann3a-
LUI0 MHOTHX IpaB u cBoOon. Hapymienue npaBa Ha Mup BiI€YET 3a CO-
00if yIIemMieHHE JHMYHBIX, MOJIMTUYECKHX, COLHAIbHO-KYJIBTYPHBIX
npaB 4denoBeKka (MpaBa Ha KHU3Hb, JIOCTOMHCTBO, CBOOOARY, Oe3ormac-
HOCTb, TPYA, CEMEHHYIO )KH3Hb, 3I0POBbE, TBOPUYECTBO H T.J.), MPEIIAT-
CTBYET MOJIHOL[EHHOM )KM3HEEITENbHOCTH JIOIEH.

Cpenu npaB u cB000J, HanOOJIEE TECHO CBSI3aHHBIX C MPaBOM Ha
MUD, BBIIENSETCS npaso Ha bezonacHocms. MUp Kak cocTosHUE 001e-
CTBEHHBIX OTHOILEHHN CO3/1AET YCIOBHS sl pealu3allii BCeX YeJIOBe-
4Yeckux OJar B 1enoMm, BKIiodas OesomacHocTh. [IpaBo Ha Oe3omac-
HOCTb KaK OCHOBOIOJIATraioliee NpaBO CTajll0 AKTUBHO BBIAESATHCS
KOHCTHUTYLIHOHAJTUCTaMH BO BTOpoil monmoBuHe XX — Hauane XXI| B.
Kak 3amerun Benrepckuii mpaBosen A. [llaiio, mpaBo Ha 6e30macHOCTb
0003HAYMIIOCh B KAa4eCTBE Ba)KHEUIIEro MpaBa COBPEMEHHOHW JIMYHO-

Lom: Mromrepcon P.A. TlpaBa dwenmoBeka : WaeHW, HOPMBI, PEATbHOCTH. —
Mocksa, 1991. — C. 30.
%Scott R. Appleby religion, violence and the right to peace // Religion and hu-
man rights : An introduction / ed.: J. Witte, Jr., M.C. Green. — Oxford, 2012. — P. 346,
347.
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ctu'. Tak *e Kak M IIPaBo Ha MHp, TIPaBO Ha OE30MACHOCTh 00JIa1aeT
CMELIaHHOW, MHTETPUPOBAHHON MPUPOIOH, BEIPAKAIOUIEHCS B CIIOCO0-
HOCTH, BO-TICPBBIX, BBICTYNATh YCIOBHEM M TapaHTHEH Al OPYrux
npaB u CBOOOI; BO-BTOPBIX, PACIPOCTPAHSITHCS KaK HAa WHAWBUAYallb-
HBIX (YETOBEK), TaK U HA KOJUICKTUBHBIX CYOBEKTOB (HOCHTENICH) IpaBa
(Hapon, HaceneHue, OyAyliue MOKOJEHHUS W JPyrue KaTerophH COLH-
QJIBHBIX TPYII U OOIIHOCTEN ).

[IpaBo Ha GezomacHOCTH IUBepcUUIUpPYETCS MO CyObEKTaM B
BUJE MpaBa Ha 0€30MacHOCTb JIMYHOCTH, Ha HAL[MOHAJIbHYIO Oe3omac-
HOCTB; IIpaBa HapojJa W IpaBa HaceJleHHs Ha Oe30MacHOCTb; MpaBa
TPYJOBOTO KOJIJIEKTHBA Ha 0€30MacHOCTh U T.1. Cpenn HUX KII0UeBoe
3HaYeHWE HMMEeT MpaBO Ha 0E30MacHOCTb JHMYHOCTH, KOTOpOE pac-
CMaTpHBaeTcs MIMPOKO, T.€. OXBATBHIBAET BO3MOXXHOCTH HEMPHUKOCHO-
BEHHOCTH HE TOJILKO CaMOM JIMYHOCTH, HO U BCEX MPEJOCTABICHHBIX B
pacnopspkeHre HHIMBUAA OJar.

B koHCTHTYIUSX TOCyaapcTB MpaBo Ha 0€30MacHOCTh (HOpMYITH-
pYyercs Kak caMOCTOSITENIbHO, TaK B CBA3KE C APYIMMU MPaBaMu U CBO-
6onamu. Hanpumep, B ct. 16 Koncrutynuu Sduonuu 1994 r. 3akpen-
JIEHO TpaBO KaXIOro Ha JH4yHylo Oe3omacHocTs. Ho wame
0€30MacHOCTb JINYHOCTH PAacCMaTpPUBAETCA BO B3aHMMOCBSI3H C IPAaBOM
Ha cBoOony (koHcTUTYUMH bonmueuu, Mcnanuu, Jlubepun, Ilepy, Ilop-
TyrajJiud ¥ JIp.). B KOHCTHTYLIHOHHOW NpakTHKE COBPEMEHHBIX TOCY-
JapCTB MMEIOTCS CIydyan KOHKPETHU3allMk pPacCMaTpUBaEMOro IpaBa
MPUMEHHUTENFHO K KOHKPETHBIM O0OBEKTaM WM LesM Oe30IacHOCTH.
Hanpumep, B cootBerctBuu co cr. 31 Konctutyuum Asepbaiimpxana
Ka)X/Iblii 00J1a1aeT MpaBoM Ha Oe30MacHOe MPOKUBaHHE.

00001ast MUPOBOH OITBIT, HEOOXOIUMO TTOTYEPKHYTh, UTO B CO-
BPEMEHHBIX KOHCTHTYLIMOHHBIX KOHCTPYKLHUSX IPEICTABISETCS Mpa-
BUJIBHOW (DOpMYNHpOBKa, HHTErpUpYIOLIas MPaBo Ha MUP M MPaBO Ha
0e30MacHOCTh B €AMHOW CTaThe. JTH MpaBa JOJDKHBI OXBaThIBATH HE
TOJILKO MHAWBUIOB, HO U KOJUIEKTHUBHBIX CyObeKTOB mpaBa. [Ipu sTom
peyb JOKHA WATH UMEHHO O JIBYX CAMOCTOSITEIBHBIX MPaBax — MpaBe
Ha MHpP M IpaBe Ha 0e30MacHOCTh. B cBA3M ¢ 3TUM BCTpedaromascs B
HEKOTOPBIX MEXIYHAPOIHO-TIPABOBBIX TOKYMEHTAaX U B HAIIMOHAIHHOM
3aKOHOJATENBCTBE TOCYIApCTB (OPMYIHUPOBKA «IIpaBO Ha MUp U Oe3-

L Cm.: Iaifo A. CamoorpanmdeHne BIACTH (KPATKUH Kypc KOHCTHTYLHOHA-
nmu3ma). — Mocksa, 2001. — C. 258.
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OMAacHOCTL" (WIIPaBO HA MHUP M CIIOKOHCTBHE»®) BUAMTCS HEKOPPEKT-
HOH.

Mup n 6e30macHOCTh B KOHTEKCTe JOKTPHH CaMOOOOPOHHBI,
TYMAHUTAPHOI HHTEPBEHIMH M «OTBETCTBEHHOCTH 32 3alLUTY»
(R2P). YernoBeuecTBO 0 CHX MOP TaK M HE CMOTJIO JOCTUTHYTh BCEOO-
Iero Mupa | riiodanpHOi Oe3omacHocTH. Xem Byt xapakrepusyer
Lelb COBPEMEHHOM LMBUIM3AIMU KAaK CTPEMJICHHUE MEXIYHApPOIHOIO
co00IIecTBa M TOCYNApCTB K mojepkanuio mupa’. Takas TpaKTOBKaA
BITOJTHE YBsi3bIBaeTcs ¢ TeM, uto ¥YcraB OOH e popmymupyer abcorto-
THCTCKYIO BEpPCUIO HamudusMa’ U OTpakaeT pealuCTHUHBIH Halupusm,
MOCKOJIbKY B HEM MPHU3HAIOTCS UCKIIIOUEHUS B BUJC UHANBUAYAIBHOU U
KOJIJIEKTUBHOW CaMOOOOPOHBI OT «BOOPYKEHHOTO HATIaICHUS» U 3alllH-
ThI Apyrux jui B coorsercTBuu ¢ rinaBoil VII Ycraa OOH, koropas
ObUTa TaK)Ke MCTOJIKOBaHA KakK IMOJJCpPKKa TYMaHHUTAPHONH MHTEPBEH-
MY U JBWDKSHUM 3a caMoonpe;[eneHHeS. Kak nmumer Mounuka ["apcus-
CanpMoOHeC, «IPUHITUI MEpa Yepe3 3aKOH» CTPYKTYPHO UJAET pyka 00
PYKY ¢ IIPHHIIMIOM «BOWHBI Yepe3 3akoH»°. PacimupurensHoe TONKO-
BaHME UCKIIOUYECHUN U3 MHpa MPUMEHSJIOCh B CAMBIX Pa3HBIX CIICHApH-
sx. CoBpeMeHHBbIe dKcepThl, B yacTHOCTH Kpuctun Yunkun u Moapu
Kannop, ormeuaror, uro B ycrmoBusx XXI| B. ToNKoBaHME MpaBa Ha ca-
MOOOOPOHY OBLTO pacHIMPEHO, YTOOBI OXBATUTh MEPhI, IPUHUMACMEIS
JUI pearupoBaHUs HAa HaNaJCeHUs HErOCYlapCTBEHHBIX CyOBEKTOB

! CwM., Hamp., cT. 2 A3narcko-TuxookeaHckol Jlekmapanyy 4eJI0BECUECKUX paB
WHMBHIOB ¥ HApoaoB oT 15 deBpans 1988 r.

2 Cwm.: 4. 22 cr. 2, raBa 1 «OcHoBHBIE TpaBa TudHOCTH» [lonuTryeckoit Kou-
crurynun Pecrryomuku [lepy ot 31 nexabps 1993 r.

% cw.: Bull H. The anarchical society. — New York, 1995. - P. 17.

*Cw.: Bailliet C.M. Introduction : researching international law and peace //
Research handbook on international law and peace / ed. by C.M. Bailliet. — Chelten-
ham, Glos ; Northampton, MA : Edward Elgar Publishing Limited : Edward Elgar Pub-
lishing, Inc., 2019. — P. 6-7.

>Cm: Nicaragua vs United States case, in which the ICJ confirmed the right to
self-defence as a rule of customary international law. — URL.: https://casebook. icrc.org/
case-study/icj-nicaragua-v-united-states (mara obpamenus: 20.11.2022); Kioko B. The
right of intervention under the African Union’s constitutive act : From non-interference
to non-intervention // International review of the Red Cross. — 2003. — Vol. 85, N 852. —
P. 807.

® Cwm.: Garcia-Salmones M. Walter Schucking and the pacifist traditions of in-
ternational law // European journal of international law. — 2011. — N 22. — P. 767.
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(repakt 11 cents6ps, UT'MUJI (3ampemennast B Poccun Teppopuctude-
CKas OpraHu3amus)); IUis 3allUThl HErOCYJapCTBEHHBIX OOpa3oBaHUM
(FO>xnas Ocerus) 1 OT BHyTpeHHUX HamaaeHui (Memen), B oxuzaHUH
(ynpexaenun) BHemHux Hanajgenuit (Mpak u Adranucran)’ u ap. Ws-
BECTHHI Ae0aThl 1Mo moBoxy mucem 1o cr. 51 Ycrasa OOH ot rocy-
napctB (B wactHocTH, oT CIIA, Benbruu, CoennnenHoro Koposes-
crBa, ['epmannn, Hopserun) B CoBer bezonacnoct OOH, B KOTOpBIX
YTBEP)KAAETCS, YTO MOCKONIbKY CHpHS HE )KeTaeT WIK HEe MOXKET TOoMe-
mate UT'WJI (3anpenienHas B Poccun TeppopucTrveckasi OpraHu3anys)
COBEpIIATh HamaJeHusi CO CBOCH TEPPUTOPUH, TO €CTh OCHOBAHMS IS
MpU3HAHUS [IPUHIKIIA CAMOOOOPOHBI AJIsl OMpaBIaHKs MPUMEHEHHUS BO-
eHHOll cuibl B Cupun’. DTa TeHIEHIHs HApsALy ¢ SBOTIOLHOHHPYIO-
IIUMH JOKTPHHAMH, TaKHMH, Harpumep, kak Responsibility to protect
(«OTBeTCTBEHHOCTH 32 3ammTy» — R2P), nmpuBena kK ToMy, 4T0 MHOTHE
rOCyAapcTBa CTajH MPU3BIBATh K OoJee CTPOroMy COOJIOACHUIO OCHO-
BOIIOJIATalOLIEr0 IPUHIUIIA HEBMELIATENbCTBA, COIEPIKAIIErocs B CT. 2
VYcraa OOH.

Cuuraercs, 4to HokTprHa R2P He BKIIOUaer mpaBo HA OJHOCTO-
pOHHEe BMeEIaTeNnbCTBO B orcyrcTBHE nonHoMounit Cb OOH. Bmecre
C TeM HEKOTOpbIE rOCyapcTBa 00ECIOKOEHBI PUCKOM M30MpaTEIbHOTO
MPUMEHEHHS U 3JI0yNOTPeOIIeHN 3TOH TOKTPUHONW CO CTOPOHBI MOTY-
LIECTBEHHBIX TOCYJAapCTB, YYUTHIBASI, YTO HESCHO, KTO ONMpPEAENsIeT mo-
por auis neiictsuit’. B Hactosmee Bpems Coser Be3onacHocTn n3bupa-
TENFHO BMELIMBAETCA B KOH(IMKTBI, pa3BUBAIOIINECS HA TEPPUTOPUH
OTAENbHOro rocynapcersa. K Takum ciaydasm MOXKHO OTHECTH JeHCTBUS
B OTHOLIGHMM pAga adpuKaHCKUX rocynapctB — HOxknoit Ponesumn
(3umbaoBe u 3am6Ous), FOAP, Comamu, ["antu, Pyannpl, [lemokpatude-

L cm.: Chinkin C., Kaldor M. International law and new wars. — Cambridge,
2017.-P.173.

ZCw.: Corten O. The «Unwilling or Unable» Test : Has it Been, and Could it
be, Accepted? // Leiden journal of international law. — 2016. — N 29 (3). — P. 777-799;
Milanovic M. Belgium’s article 51 letter to the Security Council // EJIL: Talk! — 2016. —
July 17. — URL: https://www.gjiltalk.org/belgiums-article-51-letter-to-the-security-
council/ (mata obpamenws: 12.10.2022); Bailliet C.M. The «unrule» of law : unintend-
ed consequences of applying the responsibility to prevent to counterterrorism, a case
study of Colombia’s raid in Ecuador // Security : a multidisciplinary normative ap-
proach / ed. C.M. Bailliet. — Leiden [Netherlands] : Brill, 2009. — P. 175.

dom: Gray C. The use of force. — 4" ed. — Oxford, 2018. — P. 60.
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ckoii Peciyonmuku Konro. Tak, cormacao oruery OOH no Pyanne, py-
QHJUACKUNA TEHOLM]T Ha3bIBAJCS OIHUM M3 CAMBIX OMEP3UTEIBHBIX CO-
owrtuii B XX B., a 0e3aeiictBue CoBera besonmacHocTH — HECITOCOOHO-
CTHIO MIPENOTBPATUTh U BIOCICACTBUU OCTAHOBUTH T€HOLMJ, a TaKKe
npoBaioM Beeii cuctembl opranoB OOH'. Tot ¢pakr, uto AdpHrkaHcKuit
COI03 MPUHSI T'YMaHUTapHOE BMELIATENBCTBO B paMKaxX CBOCTO ydpe-
MUTETLHOT'O aKTa, JEMOHCTPHUPYET CIABUT B CTOPOHY OoJiee IHUPOKOTO
Mpu3HaHus TOKTPUHBI R2P, HO npyrue peruoHs! mo-npexxHeMy HacTpo-
ennl ckentuuecku’. Kak ormeuaer C.P. Cy6pamsn, 10 cHX HOp HET OT-
BETOB Ha BOITPOCHI: KOT/Ia, HA KAKOH CTaJIMU JIOJDKHO OBITh BMEIIATEh-
CTBO, KakKO€ TOCYIapCTBO JOJKHO MM PYKOBOAWTH, KaKOBa ILENb
BMEIIATENbCTBA U MOXKET JIM CTATh LIEJIbI0 CMEHA PEKHUMA, B YACTHOCTHU
€CITK 3TOT PSKUM OTBETCTBEHEH 32 MAaCCOBBIC MPECTYILICHUS OCOOOMH
xectokoctu®. B oktsiope 2017 r. Ha 3acemanuu ['A OOH 114 crpan
MOIICPKAIIN UJCI0 00 OrpaHUYECHUU HCIOIb30BAHUS TOCTOSHHBIMU
ynenamu Cb OOH mpaBa BeTo B cUTyalusiX, CBI3aHHBIX C T'€HOLUAOM,
MPECTYIUICHUSIMU MPOTUB YEIOBEYHOCTU UM BOCHHBIMU IPECTYILICHU-
amu’. DTa MHMIMATUBA BBI3BANA, OJHAKO, OCTPYIO AUCKYCCHUIO®,

! Cm.: Subramian S.R. UN Security council and human rights : an inquiry into
the legal foundations of the responsibility to protect in international law // Utrecht jour-
nal of international and European law. — 2022. — Vol. 37, N 1. - P. 21.

2 Cm.: Kioko B. The right of intervention under the African Union’s constitutive
act : from non-interference to non-intervention // International review of the Red Cross. —
2003. — Vol. 85, N 852. — P. 54; Zifcak S. The responsibility to protect // International
law / ed. M.D. Evans. — 5" ed. — Oxford, 2018. — P. 484-515,

® Subramian S.R. UN Security council and human rights : an inquiry into the le-
gal foundations of the responsibility to protect in international law. — P. 28.

4114 CTpaH BBICTYNIUIM 3a OrpaHudeHue mpaBa Bero B Cosbeze OOH //
RuPosters. — 2017. — 23 cenrs6pst. — URL: https://ruposters.ru/news/23-09-2017/stran-
ogranichenie-prava-sovheze (mara obpamenwust: 17.10.2022).

® o muenmo roccekpeTaps npu Munucrpe 1o nenam EBporsl 4 HHOCTpaHHBIX
nen Opannym XKana-batucra Jlemyana, 3T0O NpeyIoKCHHE YPe3BBIYAWHO aKTyalbHO,
TIOCKOJIBKY HET HUKAKHUX rapamnﬁ, YTO MBI HE€ CTOJIKHEMCS C HOBBIMHU TparcausaMu,
MOOOHBIMU TONTHM TozaM BoHHBI B Cupnu. 3amecturens noctnpena PO nmpu OOH
Bragumup CadpoHKOB B TOT IEPHOA 3asBUII, 9TO B POCCHH CUNTAIOT HEPHEMIEMBIMHU
«I1rI00BIE HUACH, BEAYHIUE K YHIEMJICHHUIO NPEPOraTuB HBIHCIIHUX MOCTOAHHBIX YJICHOB
Cosera Be3OHaCHOCTI/I, BKJIIOYas NpaBO BE€TO», TaK KaK BCTO 3aCTABJIACT YJICHOB OOH
nckath Oonee cOanancupoBanHble pemenus (Cm.: 114 cTpan BBICTYyNHIIN 3a OTpaHHIe-
Hue npaBa Beto B CoOese OOH // RuPosters. — 2017. — 23 centsa6ps. — URL:
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Boprba 3a HEeBMEIIaTENbCTBO KaK OCHOBOIIONATAIOIINA PUHLINAT
MEXTyHapOJHOIO MpaBa MOCTOSHHO MOAYEPKUBACTCS B MOJTUTHYECKUX
3asBIEHUAX rocynapcts JlatuHckoit Amepuku, Poccun u Kutas usz-3a
BO3HHKAIOIINX ONaceHHH MO MOBOAY YpPEryJIMpOBaHUs CHUTyaluid B 00-
nactu obecriedeHuss MUpa M Oe3omacHocTH'. B HaydHOM Mupe cylle-
CTBYET 00€CIOKOEHHOCTh B CBSI3U C aKTUBHBIM HCIIOJIB30BAHUEM BOCH-
HOW CHJIBI AJsl paspelleHus KOH(IMKTOB M OciaOleHUs] MEXaHU3MOB
MHUPHOT'O pa3pelieHus CIOpoB, BKIOYas TUIUIOMATHIO U TIPUMHUpPEHUE.
[Momyuaromiast Bce Oonpliee pacpocTpaHeHHe MOJTUTHKA «CTPYKTYPHO-
r0 HACUJIHS», KOTOPasl JIEKUT B OCHOBE COXPAHSIOLIET0CS HEPABEHCTBA
Ha IUIAHeTe, TOJyyusia Ha3BaHHe JHOepalbHOr0 WHTEPBEHLIMOHU3MA.
B nurepatype BbicKa3biBaeTCs 03a004EHHOCTh TEM, YTO B SIOXY Jube-
panbHOr0 MHTEPBEHLMOHM3MA IIOCIE€ OKOHYAHUSA XOJIOAHOM BOMHBI
MHOTHE 3allaJHble JeMOKPAaTUU BCe dalle mpuderand K BOSGHHBIM HH-
TEpBEHLMSIM, KOTOpBIE ObLTH ONpaBIaHbl «JIHOepaIbHBIMU» HOPMaMHU U
LEHHOCTSIMH, BKJIIOYasi COOIOACHUE TIPaB YelloBeKa, paclpoCcTpaHeHne
JEMOKpaTHH U oOecriedeHue MopsaKa, OCHOBAHHOTO Ha BEPXOBEHCTBE
npasa’. B TedeHHe 3TOro mepuoja B psje CyvaeB aKTHBU3UPOBAIIMCH
MOrpaHUYHBIE KOH(IUKTHI, OCOOCHHO KOT/Ia MEKAYHApOIHbIE CyObeK-
ThI MBITAJIUCH ONPABAATH MPUMEHEHNE CUITBI HA OCHOBE «TYMAaHHUTAapHON
WHTEPBEHIIUI» CO CCBUIKOW Ha IpaBa 4enoBeka u JoKTpuHy R2P. Ile-
PExof OT BMEIIATENbCTBA B LENSAX 3alIUTHI MPaB U CBOOO K 00OCHOBA-
HUIO UHTEPBEHIMH B LEIX «cTabunmuzauuny, no MHeHuo JI. Buaddd,
MpeAcTaBIseT co00l CBOEro poja KOHTPHPOEKT IO OTHOIICHHUIO K JIU-

https://ruposters.ru/news/23-09-2017/stran-ogranichenie-prava-sovbeze (mara oGparue-
aust: 17.10.2022)).

! Cm.: Couso J. Back to the future? The return of sovereignty and the principle
of non-intervention in the internal affairs of the States in Latin America’s «Radical
constitutionalism» // Constitutionalism in the Americas / ed. C. Crawford, D. Bonilla
Maldonado. — Cheltenham, 2018. — P. 1-15; Kleczkowska A. The distinctiveness of the
Latin American security system — Why is it so different? Public international law per-
spective // Cross-disciplinary perspectives on regional and global security / ed.
P. Frankowski, A. Gruszczak. — Cham, 2018. — P. 23-25; Allison R. Russia and the
post-2014 international legal order : revisionism and realpolitik // International affairs. —
2017. — Vol. 93, Iss. 3. — P. 519-543; Xiaohong X. China’s engagement in African
security affairs in the post-cold war era // International relations and diplomacy. — 2017. —
N 5 (7). — P. 412-425.

2w Geis A., Miller H., Schornig N. The Militant face of democracy : liberal
forces for good. — Cambridge, 2013. — 397 p.
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OepaibHOMY MHTEpBEHIMOHM3MY . Hackoibko HOBas IOKTPMHA «CTa-
Ounm3anuu» OyAeT crpaBeIuBee AN Ieeld 3aluThl Mupa 1 Oe3omac-
HOCTH — 3TOT BOIIPOC 3aCIyXXHBAET MPUCTAIBHOTO BHUMAHHS, OIHAKO
OYEBHIHO, YTO MPEKHUE JTOKTPHHBI BHELIIHEIO BMEIIATENbCTBA: CAMO-
000pOHBI, TYMaHUTAPHOW MHTEPBEHLINH M «OTBETCTBEHHOCTH 3a 3alllH-
Ty» — HY)KIAIOTCS B TIEPEOLICHKE.

Mup n Ge30macHOCTh B HOBBIX HU(POBBIX peanusix. Ha npo-
TSOKEHUH TOCIEAHUX AECATHIIETHH LU(POBBIE TEXHOIOTUH HCIONb3Y-
IOTCSI JUT OKa3aHUs TIOMOLIM W 3alUThl HACENIeHUsI, TOCTPaAaBIIEro OT
xoH(KTOB U Kpusucon’. INangemus COVID-19 emme Gonblie ycuiu-
Jla TEHAEHIMIO K MCIIOIb30BaHUIO MU(PPOBBIX TEXHONOTUH AJIST COAEH-
CTBHS MPOBEICHUIO TYMAaHUTAPHBIX ONEPAIUiA® ¥ pealusaluy JPyrux
Mep TI0 MOAAEP>KaHUIO U 3alIUTe MUPa M OE30MaCHOCTH.

BaxHo oTMETUTH, 4TO HU(POBBIE TEXHOIOTHH, C OIHOH CTOpPO-
HBI, HECYT C COOOM BO3MOXKHOCTH COBEPLICHCTBOBAHUS ACITEIBHOCTU
MO 3alIuTe MUpPa M 0E30IacHOCTH, a C IPYrod CTOPOHBI, — YCHIIMBAIOT
pucku. Tak, B TO3UTHBHOM CMBICJIE TEXHOJOTHU UCKYCCTBEHHOTO WH-
temuiekra (MU) ycunuBaroT nmoTeHUMaN NpenynpeKacHns KOH(IMKTOB

! Cm.: Wiuff L. From liberal interventionism to stabilization : a new consensus
on norm-downsizing in interventions in Africa // Global constitutionalism. — 2020. —
N 9 (2). — P. 387-412.

2 Cm.: Meier P. New information technologies and their impact on the humani-
tarian sector // International review of the Red Cross. — 2011. — Vol. 93, N 884. —
P. 1239-1263; Akhmatova D.-M., Akhmatova M.-S. Promoting digital humanitarian
action in protecting human rights: hope or hype // International journal of humanitarian
action. — 2020. — Vol. 5. — P. 2-7; 114 ctpaH BBICTYIIIIN 33 OTPAHUYCHIE MPaBa BETO B
Co6esze OOH // RuPosters. — 2017. — 23 centsiops. — URL: https://ruposters.ru/news/
23-09-2017/stran-ogranichenie-prava-sovbeze (mara obpamenus: 17.10.2022).

dom: Rejali S., Heiniger Y. The role of digital technologies in humanitarian
law, policy and action : charting a path forward // International review of the Red
Cross. — 2021. — Vol. 102, N 913. — P. 20; Burton J. “Doing no harm” in the digital age :
what the digitalization of cash means for humanitarian action // International review of
the Red Cross. — 2021. — Vol. 102, N 913. — P. 913; Bridging humanitarian digital di-
vides during COVID-19 / J. Bryant, K. Holloway, O. Lough, B. Willits-King. — Lon-
don, 2020. — P. 1-10; Gazi T., Gazis A. Humanitarian aid in the age of COVID-19 :
a review of Big Data crisis analytics and the General Data Protection Regulation // In-
ternational review of the Red Cross. — 2021. — Vol. 102, N 913. — P. 75-94.
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WIN KPU3MCOB M MpoTuBozeiicTeus um'. Hanpumep, B 2019 r. kapro-
rpadupoBaHre KaTacTpod MpHU MOAIEPKKE UCKYCCTBEHHOTO WHTEILICK-
Ta MOMOTJI0 TYMaHUTAPHBIM OpPraHU3aIUsAM 00CCIIeUNTh OBICTPOE pea-
TUpOBAHUE HAa Ype3BbIUaiiHble cuTyanuu B PecnyOnuke MozamOuk’.
Cucrembl I, ocHOBBIBasICh Ha METOJAX MPOTHO3HOM aHATUTHKU, MO-
TYT BBISBJISATH 3aKOHOMEPHOCTH U B3aMMOCBSI3HM B JAHHBIX JUISI TPOTHO-
3UpOBaHUsA pa3BUTHs coObITHii®. B yacTHOCTH, MPOEKT «JIXKETCOH» —
WHUIMAaTHBa Y TIpaBiicHUs: BepXoBHOTo KoMEccapa 1o jenaM OexKeHIIeB
OOH - ucnonp3yeT NpOrHOCTUYCCKYIO AaHATUTUKY AJI IPOrHO3UPOBA-
HUS BEIHYKIEHHOTO TTepeMeleHus roeit”.

Texunomoruun M moryt nHGDOPMHUPOBATH O PUCKAX JO TOTO, KaK
paspasuTcs KpH3HC WM TyMaHHWTapHas Katactpoda. AHAIMTHKA Ha
OCHOBE OOJIBIINX MAHHBIX U CTATHUCTHYECKUX MOJEIEH MOXKET UCIOJIb-
30BaThCS IS TPOTHO3MPOBAHUS HAJIBUTAIONIUXCS CTUXHIHBIX O€-
CTBHH, TOJIOJIa W YPE3BBIYANHBIX CUTYallMil B 00JACTH 37paBOOXpaHe-
Hus. B Hacrosillee BpeMsi TaKME CUCTEMBI XOpOIIO 3apPEKOMEHI0BAU
ceOsl B KauecTBE MHCTPYMEHTA JIJIsl paHHEro MPeIyNpekIeHUS U KpaT-
KOCPOUHBIX NIPOrHO30B°. TeM He MeHee MX MOTEHIMA 3HAUMTENIEH,

' Cm.: From Digital Promise to Frontline Practice : New and Emerging Tech-
nologies in Humanitarian Action / United Nations Office for the Coordination of Hu-
manitarian Affairs (OCHA). — New York, 2021. — 65 p.

2 Cwm.: Lowcock M. Anticipation saves lives : how data and innovative financ-
ing can help improve the world’s Response to humanitarian crises, speech delivered at
the London school of economics // ReliefWeb. — 2019. — December 2. — URL:
https://reliefweb.int/report/world/mark-lowcock-under-secretary-general-humanitarian-
affairs-and-emergency-relief (mara o6pamerws: 11.10.2022).

¥ Cwm.: Gandomi A., Haider M. Beyond the hype : Big Data concepts, methods,
and analytics // International journal of information management. — 2015. — Vol. 35,
N 2. -P. 143.

“Cwm.: The Project Jetson website. — URL: https://jetson.unhcr.org (zara o6pa-
mennst: 11.10.2022).

®Cm.: Molnar P. Technology on the margins : Al and global migration man-
agement from a human rights perspective // Cambridge journal of international law. —
2019. — Vol. 8, N 2. — P. 305-330; Bither J., Ziebarth A. Al, Digital identities, biomet-
rics, blockchain : a primer on the use of technology in migration management, migra-
tion strategy group on international cooperation and development. — Berlin, 2020. —
P. 1-29; OCHA-Bucky : A COVID-19 model to inform humanitarian operations //
Centre for humanitarian data. — 2020. — October 28. — URL.: https://centre.humdata.org/
ocha-bucky-a-covid-19-model-to-inform-humanitarian-operations/ (mara oGparuemHus:
11.10.2022).
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MOCKONBbKY cucteMbl MM MOryT oOnerdyuTh MPOrHO3UPOBAHUE YIPo3
MUPY U 0€30MMaCHOCTH U POTHBOACHCTBUEC 3TUM yTpO3aM.

Oco3HaBas TO3UTHBHBIN BKIQJ ITU(PPOBBIX TEXHOJIOTHI B 00ec-
Me4YeHrne Mupa U 0e30MacHOCTH, HEOOXOAMMO B TO K€ BPEMS YUHTHI-
BaTh, 4TO BHenpenne MU B pa3paboTKy M UCTIONB30BAHUE BOOPYKEHUIMA
B IIEPHUO/bI KOH(DIUKTOB M BOIH CIIOCOOHO YCHJIMBATH Pa3pyIIaONlyI0
COCTaBJISIONIYIO CTOJIKHOBEHHH, 3aTATHBATh BOWHBI M TPaHCHOPMUPO-
BaTh MX B THOPUIHYIO BOHHY TexHOnoruii. Hanbonee onacHbIM BHIUT-
cs BHenpenue MU B ympasnenune uenoBekoM. Mcmonb3oBanue mudpo-
BBIX TEXHOJOTHH TOAPa3yMEBAeT, YTO KOHTPOJIb HaJl YEIOBEKOM U
YIOPaBJICHUE UM YXOJSIT B CKPBITHIE CUCTEMBI aITOPUTMOB U IIPOrPaMM,
JOCTYIIHBIX OrPaHUYEHHOMY KPYTY JIUI, T.€. TEXHOKPATUUYCCKOM AIIHTE,
KOTOpas CIIOCOOHA MaHUITYTUPOBATH JIFOIbMHU.

3aximoyenue. B XXI cronernu mpaBo Mupa M mpaBo Oe3omac-
HOCTH, C OJTHOM CTOPOHBI, BBIXOAAT Ha MEPEIHUN IJIaH KaK KIIOUYEBHIC
OTpaciiu TMpaBa, BIUSIONINE HA MUPOYCTPONCTBO M CyAL0Y UeroBeue-
CTBa, C IPYroll CTOPOHBI, — UCHBITHIBAIOT CUCTEMHBIN KPU3HUC B YCIIO-
BHSIX BCe OoJiee BO3pacTaromieil moTpeOHOCTH B pe) OpMUPOBAHHUH TII0-
0aNbHOM, PETUOHATBLHON W BHYTPUTOCYJAPCTBEHHBIX (HAIIMOHATBHBIX )
cucteM Mmuponopsiaka. HecmMoTpss Ha akTyanu3aiuio 3ampoca Ha JOK-
TPUHAIILHOC W WHCTUTYIIMOHAJIBHOE Pa3BUTHE IIpaBa MUpa U IpaBa
0C30I1aCHOCTH, COXPAHSIETCS 3HAYUTEIBHBIA KPYr MPOOJIeM IO UX CO-
BepILICHCTBOBaHMI0. K HUM OTHOCSTCS, B YaCTHOCTHU: 1) HEPEUICHHOCTh
3a/1a4 MPaBoBOM (hopManu3alMu MOHATUH «MHDP» U «OE30MaCHOCTH)
KaK BBICIIHX [[EHHOCTEH U 1eNieH; 2) BaXKHOCTh BCEOOIeH KOHCTUTYIIH-
OHAJM3aIuK CYObEKTHBHBIX IIPaB Ha MUpP M Ha 0E30M1aCHOCTH; 3) TO-
TpeOHOCTh B KOAM(UKAIMY MPUHITUIIOB ¥ HOPM IpaBa MHUpa W TpaBa
Oe3omnacHocTH; 4) HEOOXOIUMOCTh KOPPEKTUPOBKU JOKTPUH CamMo000-
POHBI, TYMaHUTAPHOTO BMeEMIATENbCTBA U R2P M moucka HOBBIX JIOK-
TPUH MHUPOCTPOMUTENBCTBA; 5) cOANIAHCUPOBAHHBIA M OTBETCTBEHHBIN
y4eT JOCTHXKeHu 1udporusanuu u MW s npenoTBpaiieHust BOWH U
MIPOTHO3UPOBAHUS UX BEPOSITHOCTH C IIENBI0 MPEAYNPEXKIACHUSI U MPO-
THUBOJCHCTBUS Yrpo3aM U BbI30BaM MHUPY U 0€30MacCHOCTH. JTH U APY-
rue mpo0IeMbl TPABOBOTO 00ECIIEUCHUS U 3aIUThI MUpa B 0E30MacHO-
CTH HYXJAIOTCS B CBOCBPEMECHHOM DCIICHUM KaK OOIIMMH yCHUIHSIMU
MEXK]IyHAPOJHOTO COOOIIEeCTBA, TAK ¥ B paMKax MPaBOBOTO MPOCTPaH-
CTBa KOHKPETHBIX T'OCYIapCTB.
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KPABUYK H.B." MUP U BE30OIIACHOCTbh KAK IIPABO YE-
JJOBEKA: TEOPETUYECKHUE U NMPAKTUYECKHUE BbI3O-
BbI. (O630p)

Annomayusa. O030p TOCBSIIEH MPOOIEMaM KOHIENTYaIN3aluH
W 3alMTHI IIpaBa HA MUP U Oe30macHOCTb. [IpUTOM UYTO CBS3b MEXKIY
YBa)KCHHEM TIpaB YEJIOBEKAa M CYLIECTBOBAHHEM MHpPa MOXKHO CUHTATh
YCTaHOBJICHHOM, HENMb3s CKa3aTh, YTO MPaBO Ha MHUP U 0€30MacHOCTb
CEeroJHsI MPU3HAETCS B KauecTBE IpaBa yenoBeka. KIloueBBIMU aKTo-
pamu B obacTi obecnedeHns MEeKIyHapOIHOTO MUpa U 0€30MacHOCTH
spisitotcst CoBer besomacnoctu OOH, kKoTOpoMy NpUHAIUICKHUT HC-
KIIIOUYUTEIBHO MPaBO MPUHUMAThH pelIeHHE O HEOOXOAMMOCTH BOOPY-
KeHHOW uHTepBeHIUH, u ['eHepanbHas accam6nes OOH. Hecmoco6-
Hocth CoBera bezomacHoctu aefictBoBath ObIcTpo u 3 QeKkTHBHO B
CHTYyallUsIX yrpo3bl MUPY M 0€30MacHOCTH MpHUBeENa K MOSBICHUIO JOK-
TpuHBI 00s13aHHOCTH 3amuinaTh (R2P). Bonbimas yacte muckyccuit oT-
HOCHUTEIBHO TAaHHOH NTOKTPHUHBI Kacaercs MpakTUKU ee puMeHeHus. Ee
3¢ (EKTUBHOCTh 3aBHCHUT, B YaCTHOCTH, OT TOTO, HACKOJBKO OOJNBIIOE
3Ha4YeHue OyleT NpuAaBaThCs HAPYIICHHUSIM MpaB YeJIOBEKa U UX CBSI3U
C COBEpIICHHEM MAaCCOBBIX IPECTYIJICHUH YPE3BBIYAHON KECTOKOCTH.
Mexny tem Ha ypoBHe OOH oTCyTCTBHE MEXIYHAPOIAHBIX KOH(IMK-
TOB B HACTOSIIEE BpEMsl SIBHO MMEET MPUOPUTET Iepei 3alluTod OT
rpyObIX HapyIIeHUH NpaB 4yenoBeka. B c¢Bs3u ¢ 3TMM oOpalaercs BHU-
MaHHE Ha IKOHOMHYECKHE CAHKLUH KaK HHCTPYMEHT OKa3aHUSI MEXIy-
HApOIHOTO BIUSHUS B CUTYyallMd YIpO3bl MUPY M 0€30MacHOCTH. DTOT
WHCTPYMEHT paccMOTpeH Ha mnpumepe EBporeiickoro pexuma To-
0aJbHBIX CAaHKLUH 110 ITpaBaM 4YelloBeKa.

1Kpa6qyk Hamanvsa Bauecnaéoéna — Belyliuil HaydHBI COTPYOHHUK OTHEIa
npaBoBeneHnss MUHMOH PAH, kaua. ropua. Hayk.
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KRAVCHUK N.V. Peace and security as a human right: theoretical
and practical challenges. (Review)

Annomayus. The review is devoted to the problem of
conceptualization and protection of the right to peace and security.
Although the connection between the respect towards human rights and
the preservance of peace is established, it can not be said that right to
peace and security is acknowledged as a human right. The key actors in
the field of peace and security preservance are the UN Security
Council, which has an exclusive right to take decisions regarding
military interventions, and the UN General Assembly. Inability of the
Security Council to act promptly and effectively in situations of threat
to peace and security leaded to the appearance of the responsibility to
protect (R2P) doctrine. Major part of discussions regarding this
doctrine is concentrated on the practice of its implementation. Its
effectiveness, as noted, depends, in particular, on whether the human
rights violations and their link to spread of atrocities will be taken into
the consideration. Meanwhile on the UN level the absence of
international conflicts is given a priority over the protection of people
from atrocities. Against this background such instrument of international
influence in situations of threat to peace and security as sanctions is
considered on the basis of European global human rights sanctions re-
gime.

Keywords: peace and security; human rights; responsibility to
protect; sanctions; UN; EU.
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Kak B akamemuyeckux Kpyrax, Tak M cdepe MEKIpaBUTEb-
CTBEHHBIX OpraHM3ALUi MPHU3HAHA CBS3b MEXIY YBa)KCHHEM IpaB ye-
JIOBEKa M cymniecTBoBaHueM mupa. OHa, kak otmeuaer O. Enrman, no-
LEHT MeXIyHapomHoro mpasa llIBenckoro komiemka HalMOHAIBHOM
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000poHbI, oueBHIHA U3 BeeoOielt nexmapanyu npas denoBeka, [lakra
OOH o rpaxxgaHcKuX U MOIUTHYECKUX MpaBax, YcraBa OOH u Jlekna-
pamyy O MPHUHLHIAX MEXKIYHApOAHOTO NpaBa, KacCaroIIMXCs ApYyxKe-
CTBEHHBIX OTHOIIEHUH W COTPYAHHMUYECTBA MEXAY TOCYIJApCTBaMHU B
coorBercTBUU ¢ YcTtaBoM OOH. O ToM ke roBoput pesonronus ['ene-
panbHOl Accambinen OOH «YkperuieHne mMupa B KadecTBe KpaliHe
BaYXKHOTO TpeOOBaHUs AJISl TIONMHOTO OCYIIECTBIICHUS BCEX MPaB YeIOBe-
xa Bcemu JoapMu»” [3, p. 127].

B3anmocBs3p MeXy MUPOM M 3aIIUTOM MpaB yelloBeKa Mpocie-
xuBaercsa u B npaktuke Cosera bezomacnoctn OOH, xotopslil Heoa-
HOKpaTHO YIOMHHAJ, YTO IpyOble HapylleHHs MpaB YeIOBEKa MOTYT
paccMaTpuBaThCs Kak Yrpo3bl MEKIYHapOJHOMY MHpY M Oe3omacHo-
cTd. Ero nedarenbHOCTh Takke JEMOHCTPUPYET, UTO U IIpaBa Ha MUP
MOHUMAETCS] HE TOJNBKO B HETaTHMBHOM CMBICIE (KAK OTCYTCTBHE BOM-
HBI), HO ¥ B TIO3UTHBHOM, KaK rapaHTUPYIOIIAsl YEIOBEKY U HACEICHUIO
B 1I€JIOM BO3MOXKHOCTh PEajii30BbIBATh IpaBa uenoBeka [3, p. 128].

Wnes mpaBa Ha MHMp Kak IIpaBa 4eloBEKa MPUCYTCTBYET B IIO-
BecTke 1HA CoBera mo mpaBam denoBeka OOH yxke B TeueHue He-
ckonbkux Jer. OHa cdopmupoBanace nocie npuasatus B 2006 r. Hc-
MAaHCKUM OOIIECTBOM MEKIYHapOOHOrO TMpaBa MpaB UeloBEKa
Jlyapckoii nexnapaumu o mnpaBe uenoBeka Ha wmup (The Luarca
Declaration on the Human Right to Peace). B 2011 r. KoncynbraTus-
HbI komuTeT CoBera no mpasaM 4denoBeka OOH BeImycTHII OTYET O
npaBe Hapo#oB Ha Mup, a B 2012 1. oH npexacraBmi npoekT Jleknapa-
uuu o npase HaponoB Ha mup (Draft Declaration on the right of peoples
to peace). Tema okazanach AMCKYCCHOHHOHM, M PsIIl TOCYIapCTB MPOro-
JIOCOBaJM MPOTUB TOro, 4roosl CoBeT pabortan ¢ 3TuM mpaBoM. [lpu
3TOM KOMMEHTHpYIoUe AaHHbIH [IpoekT rocynapcTBa ObUIM €UHBI B
MPU3HAaHUM B3aUMOCBS3M MEXIY MpaBaMH 4elIOBEKa, MUPOM U pa3BH-
THEM W B3aUMHOTI'O BIUSHHA UX Apyr Ha Apyra. Kpome Toro, 0o npu-
3HAHO, YTO KOHIIENIMs MpaBa YeloBEeKa Ha MUP HE ABISETCS HOBOM U
yXe Halluia OTpakeHHe B MHCTpyMeHTax msrkoro mpasa [Ibid., p. 138].

Hecmortps Ha To uto B 2012 1. TOCYy1apCTBEHHBIE ACNEraliuy OTKa-
3aMCh IPU3HABaTh IPAaBO HA MUP B Ka4eCTBE IIPaBa YeIoBeKa, CChLIAsACh
Ha OTCYTCTBHE €AWHCTBA 110 TOMY BONPOCY M OTCYTCTBHE HEOOXOIUMOM
JUIsl KOHIIENTyaJIn3aluK 3TOro mpasa 0a3bl B MEKAYHApOJHOM MpaBe,

! Pesormronms I'enepansHoii Accambien A/RES/60/163 (2005).
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ClIeyeT OTMETHUTh, YTO Ha aKaJeMHUYECKOM YPOBHE T'OTOBHOCTH IpH-
3HaTh 3TO mpaBo nosBuiack yxe B 2010 r. Tak, omuH U3 KCIEPTOB
ceMHMHapa, npoBeneHHoro BepxoBHeiM komuccapomM OOH mo mpasam
yenoseka B 2010 1., OTMETHI, YTO «PAaCHIMPEHUE U YBEIMUEHUE CIOXK-
HOCTH MEKIYHApOJHOIO MpaBa MPHUBEIO K HEOOXOIUMOCTH YCTaHOB-
JICHWUS OCHOBOIIOJATAIOMINX MPUHIUIOB, 0€3 KOTOPHIX HEBO3MOXKHO
OyzeT moaaep >KUBaTh EIMHCTBO BCEH CUCTEMBI HOPM MEKIYHAPOIHOTO
npasa. B aToM KOHTEKcTe, XOTs TpaBO Ha MUP KakK MpaBo YeJIOBEKa elle
He c(OpPMUPOBAIOCH, B3aUMOCBSI3b MEKAY MpaBaMy 4elIOBEKa, MUPOM,
0€30MacHOCTBIO U pa3opyKeHHeM TpeOyeT NalbHEeHIero aHaim3a H
MOJKET CTaTh OCHOBOM AJI KOHLENTyaIU3ally MIpaBa Ha MUP Kak Ipa-
Ba yenoBeka» (uut. mo: [3, p. 138]). [pyroii cnukep 3asBuII, 4TO MPABO
Ha MUp HE JOJDKHO CUMTAThCS KOJUIEKTHBHBIM IIPaBOM, OHO SIBIISIETCS
«JIMYHBIM TPaBOM, MPEABAPAIONINM U HEOTJAETUMBIM OT JAPYTUX MpaB»
(umt. mo: [3, p. 138]), oHO AOMKHO paccMaTpUBATHCS Kak MpaBo, odec-
MEYMBAIOIIEE YEJIOBEKY BO3MOYKHOCTh PEAM30BBIBATH I'PaXJIaHCKUE,
MOJIMTHYECKUE, 3KOHOMHMUYECKHE, COLMAJbHBIE U KYJIBTYpHBIE IpaBa.
O4eBHHO, YTO OHO HE MOXET paccMaTpUBAThCA TOJIBKO KaK OTCYT-
CTBHE BOEHHBIX JEMCTBMM M Ha TEOPETUYECKOM M IPAKTHUECKOM
YPOBHE BKJIIOUYAET B ce0sl 00s3aTENbCTBO OOECIIEUUTh TOCYIApPCTBAM H
OTAENBHBIM JHIIAM MHUD.

Coser no npasam yenoBeka OOH Taxke HE OcTaBUI UIEIO TIPH-
Hatus Jleknapauuy o mpaBe Ha MHUp. bbula co3maHa MeXIpaBUTENb-
CTBEHHas pabodas rpymia, KoTopas 3HAaYHTeNbHBIM 00pa3oM opabo-
tana npoekt Hexnapauuu. B 2016 r. Jleknapanus o npaBe Ha Mup Obiia
npuHATa kak CoBETOM IO IpaBaM 4enoBeka, Tak U ['eHepanbHoOil Accam-
6neeit OOH. KoHceHCYC OTHOCHTENBHO CYIIECTBOBAHUSI CAMOCTOSTEIb-
HOT'O MTpaBa Ha MUP AOCTUTHYT Tak u He ObL1, Ooiee TOro, B JOKyMEHTE
OTCYTCTBYET OMNpEeNIEHNE TAKOr0 MPaBa, YTO OCTABJISIET 3HAUUTENBHOE
MPOCTPAHCTBO LIS TOJNKOBAHUS TEKcTa JAEKJapalvd B IUlaHe OamaHca
MEX]ly HETaTUBHBIM U MTO3UTHBHBIM acriektamu mupa [3, p. 141].

PasBuBas naer0 o0 HEraTMBHBIX M MO3UTHBHBIX COCTaBIISIOLINX
storo npasa, O. EHrnan nmoguyepkuBaeT, 4To HETaTUBHBIN aclekT J0j-
KEeH BKJIIOYaTh B ceOs CYIIECTBOBAHHME KaK MEXAYHAPOAHOTO, TaK U
HEMEXIyHapOAHOTO BOCHHOTro KoH(mukTa. OH OTMeyaeT, 4TO, XOTs
MpUMEHEHHE MEXAYHAPOAHOTO TYMaHUTApHOTO NpaBa OOYCIOBIECHO
MMEHHO HEraTMBHBIM aCIIEKTOM IIpaBa Ha MHp, AaXKe Takas OpraHuza-
uus, kak JBuwxenne MexayHnaponnoro Komurera Kpacnoro Kpecra u
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Kpacuoro ITlomymecsina, noaaepKuBaeT Nnpu3HaHUE MO3UTUBHOIO ac-
MEeKTa Mpasa.

B mpeamOyne Ycrasa atoro J[BuxkeHus 3asiBieHO, 4To J|BIKeHME
COJIEUCTBYET JUISIIEMYCS MHPY, KOTOPBIH OIMpEenensieTcsi «HE TONbKO
MPOCTO KaK OTCYTCTBUE BOMHBI, HO KaK JUHAMHUYECKUI MPOLECC B3au-
MOJCUCTBUS MEXKIY BCEMU CTpaHAMU U HapOJaMH, B3aUMOJEHUCTBHS,
OCHOBaHHOI'O Ha CBO0OOJIC, HE3aBHCHMOCTH, HAIIMOHAJIHLHOM CyBEpEHHU-
TETEe, PABEHCTBE, IIPaBax YeIOBEKa, a TAKKEe YECTHOM M CIIPaBEAJIMBOM
pacnpeielIieHHH PeCypcoB JUisi 00ecredeHus: OTPEOHOCTEH HAPOIOB)
[3, p- 139].

Takum 00pa3oM, MbI BUAMM, YTO MPOIECC 00OOCHOBAHUS HEOOX0-
JUMOCTH MPU3HAHUS MpaBa Ha MUP Kak IpaBa YeNOBEKa M JaKe KOH-
LENTyalnu3allii COAEpKaHUsl 3TOr0 MpaBa UIET HA MPOTSHKEHUM MHO-
TUX JCCSITUICTHH.

KittoueBbIM akTOpoM B 00JacTH 00ECIIEUEHUST MEXyHAPOTHOTO
Mupa u 6e3onacHoctH, corigacHo YcraBy OOH, sBisiercs CoBer bes-
onacHocTU. EMy e MpUHANNCKUT UCKIIOUUTENBHO MPaBo MPUHUMATH
pelIeHus: 0 HEOOXOIMMOCTH BOOPYKEHHON WHTepBEeHIIMU. CTOPOHHUKU
TaKoro TOJKOBAHUS YCTaBa HACTAWBAIOT, UTO OJHOCTOPOHHEE UCIIONb-
30BAaHUE CUJIBI OJJHUM WJIU HECKOJIILKMMH TOCYJapCTBaMU 0€3 COOTBET-
crBytomiero pemieHuss CoBera be3omacHOCTH sBIsETCS HapylleHUEM
MEXIYHAPOTHOTO MpaBa Jake B CIydyae, €ClId OCYIIECCTBISETCS B TAKUX
«OMpaBJaHHBIX C MOPAJILHONW TOUKH 3PEHUs» LEISIX, KaK 3allluTa IpaB
yenoBeka [5, p. 21].

C.P. CyOpamsia, norent IlIkonbl WHTEIUIEKTYaIbHON COOCTBEH-
Hoctu PamxuBa l'annm MHIMHACKOrO MHCTUTYTAa TEXHOJOTMU Xa-
parmyp, ormedaeT, uto CoBer bezonacHocTu He Tak YaCTO BMEIIMBAET-
Cci B KOH(IMKTBI, pPa3BUBAIOIIMECS HA TEPPUTOPUH OTICIHHOTO
rocyaapctBa. K TakuMm ciaydasiM MOXKHO OTHECTH JEHCTBUS B OTHOIIIE-
Huu FOxHoit Ponesun (Teneps — 3umbadBe u 3ambus), KOxHol Adpu-
ku, Comamu, [autu, Pyansael, [lemokparudeckoit Pecryonnku Konro.
B psige cnydaeB oTcyTcTBHE BMENIaTenbcTBa co cTropoHbl CoBera bes-
OMacCHOCTH BBI3BIBAJIO CYpOBYIO KpuUTHKY. Tak, B oruere OOH mo Py-
aHJle PyaHIUUCKUI TeHOIU]] HAa3bIBAJICS OJHUM U3 CAMBIX OMEP3UTEIb-
HBIX coObITHMi B XX B., a OesmeiictBue CoBera besomacHoctu —
HECIIOCOOHOCTBIO MPENOTBPATUTh M BIOCIEACTBHM OCTAHOBUTH I'€HO-
1], @ TAKKe MPOBaJioM Beeid cuctembl opranoB OOH [5, p. 21].

33



Kpaeuyk H.B.

Wmenno na ¢one katactpodsl B Pyanae mosBunace uues o0s-
3aHHOCTH 3ammmaTh (responsibility to protect (R2P)), cormacHo koto-
pOH CyBepeHHOE TOCYIapCTBO HEceT Ha ce0e OTBETCTBEHHOCTDH 3alll-
IaTh CBOE HAcEeleHHE, HO €CIM OHO HE B COCTOSHUHW WM HE KelaeT
3TOTO JeaTh, 3Ta OTBETCTBEHHOCTh IIEPEHOCHTCS] HA COOOLIECTBO TOC-
yaapcTtB. Maes Obuta chopmynupoBana MexayHapOAHOH KOMHCCHEH
MO0 WHTEPBEHLUHU M TOCYIAPCTBEHHOMY CYBEPCHHUTETY, YUPEKICHHOU
npaBUTENbCTBOM KaHanpl, U B3ATa Ha BOOpY)XEHHE U pa3paboTaHa
OOH. B otuere I'enepanbHoro cexperaps OOH «Peanusyst o06s3an-
HOCTb 3aIIMIIATEY OblIa MpuBeneHa cTpykTypa R2P, onmpatomasics Ha
Tpu cronma [Ibid.]. OHu BriIFOUAlOT B CeOs:

— 00513aHHOCTb TOCYJAapCTBA 3alMINATH HACEICHNE, BHE 3aBUCH-
MOCTH OT TPa)KAaHCTBA, OT T€HOLMA, IPECTYIUICHUI BOWHBI, 3THHYE-
CKMX YUCTOK U MPECTYIJICHUH MPOTHB YEIOBEYHOCTH W IOJCTpeKa-
TENBCTB K HUM;

— 00513aTeNBCTBO MEKAYHAPOJHOTO COOOIIECTBA TIOMOTaTh rOCy-
JapcTBaM B OCYIIECTBJIEHHHM 3THUX 0053aTEIbCTB KaK Ha YPOBHE OT-
JeTbHBIX TOCYIapCTB, Tak ¥ Ha ypoHe OOH;

— KOJUIGKTUBHasl 0053aHHOCTb TOCYJApCTB MPEANPHHATH CBOE-
BpEMEHHBIE M PEIIMTENbHbIC AEHCTBHS B CIIydae, €cd TOCyIapCTBO HE
MOYET BBIMTOJHUTH CBOM 00s3aTenbeTra [3, p. 133].

Hoxtpuna R2P nomkna Obla cTaTh «HOBBIM IOIXOAOMY, IPU-
3BaHHBIM 3aMECTUTH CYIIECTBYIOUIYIO «T'YMaHUTAPHYIO HHTEPBEHIIHIO)
W KOMIIEHCHpOBaTh HecrocoOHocTh CoBera besomacHoctu aeiictBo-
BaTh OBICTPO U 3PPEKTUBHO B CHTYaLUsAX YrpO3bl MUPY M 0€30MacHO-
cru [5, p. 28].

BToppiM 10 3HAaYEHHIO aKTOPOM B BOIIpPOcax MUpa U Oe30macHo-
cru sBisiercs ['enepanbaas Accambnes OOH. B cooTBercTBHM C ycTa-
Bom OOH ona nmMeeT npaBo paccMaTpUBaTh U MPUHUMATH PEKOMEHa-
MU TI0 BCEM BOMpOcaM MpaBa M HeceT BTopuuHylo (mocie CoBera
BesonacHOCTH) OTBETCTBEHHOCTh 32 MEXKIIYHAPOIHBIM MUpP H Oe3o0mac-
HOCTb. DTa OTBETCTBEHHOCTh aKTyalIH3HpYeTcs B CBsI3U ¢ TeM, uTto Co-
BeT bezomacHOCTH 3a4acTylo OKa3bIBaeTCs Mapajin30BaH OTCYTCTBHEM
SIMHCTBA CPEM €ro MOCTOSIHHBIX WieHoB [2, p. 119, 122].

P. bapbep, Hayunblii coTpynHuk IIIKOIBI MOMUTONIOTHU B MEXK-
OYHapOOHBIX HCclenoBaHMi YHuBepcuteTa KBHHCHaHA, mpoBena uc-
clefoBaHue BoBJIeueHHOCTH [ eHepanbHOi AccaM0iien B BOIPOCH MU-
pa 1 6e30MacHOCTH M MPHILIA K BBIBOLY, YTO, HECMOTPS. HA HEKOTOPYIO
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MPOTHBOPEUNBOCTh MaHaTa TI0 THM BOIPOCAM, ACCATHIICTUS MIPAKTH-
K{ JEMOHCTPUPYIOT CIOCOOHOCTH U kenanue ['enepanbHoil Accambien
y4acTBOBaThb B PACCMOTPEHWH ATHX BONpPOcoB. lIpaBoBoe 3HavyeHHe
CIIOXUBILEHCA TpakTHKK [eHepanbHOM AccamOnen ObIJIO HeETaBHO
noATBepkaeHo Komuccuneil mo MexayHapoaHOMY MpaBy, KOTopasi pH-
3Haja, YTO MPAKTHKa MEXIYHApOIHON OpraHM3alll MOXKET CUUTAThCA
OOBIYHBIM TPaBOM, NMPUMEHUMBIM K JESITEIbHOCTH JaHHOW OpraHHu3a-
uuy, a Taxke MexayHaponusim cynom OOH, mpusnaBmmm B 2004 r.
«mpaktuky ['enepanbHoli Accambien OTHOCHMMOH K TOJKOBaHHUIO €€
chepor kommereniun» [Ibid., p. 116].

Ananus npaktuku ['eHepanbHON AccaMOien NOKa3bIBaeT, YToO
3TOT OpraH ObUI BOBJICUEH B PACCMOTPEHHE CaMBIX Pa3HOOOPa3HBIX CHU-
Tyallui, UMEIOIIMX OTHOLIEHHWE K BOMpOcaM MHpa u 0e30MacHOCTH M
KacaBIIMXCSA YEThIPEX IIUPOKUX KaTerophii — HHOCTPAHHOW arpeccuw,
00pBOBI 32 camoompeieNieHne, anapTenaa U TpaKAaHCKUX KOH(IINKTOB
[Ibid., p. 124]. IIpunsTHIC €10 MEPHI PA3ITUYAIUCH 110 BUIAM H JKECTKO-
CTH ¥ BKIIOYAJHM B ce0s yUpEKICHHE MUPOTBOPUECKHX MHCCHI, PeKo-
MEHJAIlNK, KacalollMecs CAaHKIMH Pa3HOro Xapakrepa, BKIOYas dM-
0apro W TPUOCTAHOBICHHE AMIUIOMATUYECKUX B3aMMOOTHOILICHHIA,
WCTIOJIb30BaHNE BOSHHBIX CHJI, @ TaKKe KpUTHKY U pekomeHaauuu Co-
Bety besonacuoctu [Ibid., p. 144]. OrcyrcTBUe Kakux Obl TO HH OBLIO
MPaBOBBIX W MPOLEAYPHBIX OrpaHMYEHHN NPUHSTUS ['eHepanbHON Ac-
camOiieeld Bompoca K pacCMOTPEHHIO JIENIaeT €€ PELICHUs IMOIBEPKEeH-
HBIMH TIOUTHYECKOMY BIIMSHUIO M OJHOBPEMEHHO JaeT HaleKAy Ha
TO, 4TO 3TOT (opyM Oyner urpath Oosiee 3HAUUTENBHYIO POJIb B oOec-
MeYeHNH MHpa 1 0€30MacHOCTH, B TOM YMCIIe B OTHOIIEHUH CHTYyalluH,
mo kotopsiM Oe3neiicteyer Coset besonacuoct [Ibid., p. 156].

Juckyccuu, Kacaroliecsi TEOPETUIECKUX aCMeKTOB KOHIICTIUH
R2P, B HacTosiiiee BpeMsi CKOHIIEHTPUPOBaHBI Ha B3aUMOCBS3H MEKIY
Tpemsi ee BbIlIEHa3BaHHBIMU cTonmamu. OpHako Oombluas 4acTh 00-
CY)KICHHI Kacaercsi MPaKTUKU NPUMEHEeHUsI TOKTpHHEI [3, p. 133].

JlokTpuHa, XOTS ¥ MpEeaNKChIBaeT ONpEAeIeHHbIC YCIOBUS BMe-
LIaTeNbCTBA, TAaKUE KaK CIIOCOOHOCTH TMOBJIHATH HA CHUTYAIHIO B TOCY-
napcTBe, reorpaduyieckasi OJIM30CTh K MECTY COOBITHH, HE 1aeT OTBETOB
Ha MHOTHE BOIIPOCHI IEPBOCTEINIEHHON Ba)KHOCTH, HapUMep: KOraa, Ha
KaKoi cTaJiuu AOMHKHO MPOU3BOIUTHCS BMEIIATEIBCTBO, KaKOE roCy-
JapCTBO JOKHO UM PYKOBOJUTD, YTO TOJDKHO SIBUTHCS LETbIO BMeIlla-
TENBCTBA U MOKET JIM CTaTh LEIbI0 CMEHA PEKHUMa, B YACTHOCTH B CHU-
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Tyallud, KOTAa KOHKPETHBIH PEeXHM OTBETCTBEHEH 3a MacCOBBIE Ipe-
CTYTLIEHHs YpE3BBIYAHOM XkecToKoCTH (atrocities) [5, p. 28].

ITo muenuto C. XKopee (Mopkckuit yHuBepcuter csitoro Jxo-
Ha), 9QPEKTHBHOE NMPUMEHEHHE JOKTPUHBI HEBO3MOXHO 0 TEX IOp,
noka He OyleT mpuaaBaThCs HaAJexKallee 3HaueHNEe HapyILICHUAM IpaB
YelnoBeKa Kak MPEANOChUTKE IJISi COBEPLICHUS MacCOBBIX MPECTyILIe-
HUI1 Ype3BbIYaiiHO KecTokocTH [4, p. 1].

O HeoOxogumocTn «mnepedanancupoBatb» noaxos Cosera bes-
onacHoctd OOH 1 npuHUMaTh BO BHUMAaHHE CBS3b MEXKIYy CUCTEMaTH-
YEeCKUMHU HapyLICHHSIMHA MPaB 4eJIOBEKa M BCILJIECKOM MPECTYIUICHUI
Ype3BBIYAMHON JKecTOKOCTH 3asBuiI B 2017 T. B cBoeM OpHIIHAIBLHOM
obpamennn k Coery besonacnoctu Autonny I'yreppumt. Crycts ye-
ThIpe Mecsina CoBeT be3omacHOCTH MOCBSITHI BCTpeYy BONPOCY B3au-
MOJICUCTBHSI IPaB YeNOBEKa M MEXAYHAPOAHOTO MHpa M 0€30MacHOCTH
[Ibid.]. DTa BcTpeua siBisieTCss 3HAKOBBIM COOBITHEM, MOCKOJBKY Tpa-
JTUIMOHHO MpaBaM YelIOBeKa He MPUIABAIOCH — KaK STUM OPraHOM, TaK
W OpraHu3alyel B LeIOM, TAKOro 3Ha4YeHHs, Kakoe ObIJI0 y Mupa 1 0e3-
OIacHOCTH, — Kak ocHoBHOU 1enmt OOH. D10t «y3kuil GoKyc» MOBIUSIT
u Ha GopMmupoBaHUe AOKTpUHBI R2P, B TO BpeMs Kak MHOTHE y4YEeHBIE
HACTanBaJIM Ha HEOOXOAWMOCTH BKIIIOUYEHHUS B HEE HE TOJIBKO MPECTyI-
JIEHWH Ype3BBIYAHON >KECTOKOCTH, HO M HAapYIIEHUH MpaB YenoBeKa,
YTO MO3BOJHMIO OBl crenaTh ee Oosnee 3PQPEKTUBHBIM HHCTPYMEHTOM
NpeNoTBPAIlIeHHs YIPO3bl MUPY U Oe3onacHocTu [4, p. 2].

Ha nporsoxennn 6onpmeit wactu uctopun Cosera bezonacHocTn
coOJIfoZieHne TpaB 4YelIOBEKa BOCHPHUHUMAIKMCH STHM OpPTaHOM Kak
BHYTpEHHEE /N0 TOoCylapcTBa, U XOTS B MOCIECTHHE TOIbI ACIalUCh
MOMBITKA WHKOPIOPUPOBATh WX B peuieHusi CoBeTa, €MHCTBA YICHOB
10 3TOMY BoIpocy He Habmtonaercs. X pa3o0IieHHOCTb [0 OTHOILE-
HUIO K peaM3alii HHAIUATUB MIPEBEHTUBHOIO XapaKTepa MOXKHO BOC-
MPUHUMATh U KaK CHMIITOM PacTYIIEro MACOIOTHYECKOT0 HECOTJIacHs
OTHOCHUTEIILHO OCHOB JESTEIbHOCTH OpPraHU3alyHd, U B YACTHOCTH Me-
CTa, KOTOpOe 3aHMMAaeT NMPUHIIMI IIPaB YeloBeKa B BONMPOCaxX MUpa H
oesonacuoctu [Ibid., p. 3]. Xors, npuanmas xonuenuuto R2P, OOH
KOCBEHHO corjacuiachk ¢ TeM, yTo B komnereHuuu Cosera besomnacHo-
CTH pPaccMaTpuBaTh NPECTYIJICHUS YpPE3BBIYAIHOH >KECTOKOCTH, CO-
BEpLICHHBIEC B Mpeerax TePPUTOPHATIbHON IOPUCIUKIUHN TOCYIapCTBa
W TpU OTCYTCTBHUHU Kakoro Obl TO HU ObLIO MEXKIYHapOTHOTO H3Mepe-
HUSI, KaK Yyrpo3y MeXKIyHapoAHOMY Mupy U OezomacHoctH [5, p. 40],
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cllelyeT OTMETHUTh, YTO, B OTIMYKE OT mpoekTa Jleknapanuu, B IpuHs-
toii exnapanuu OOH o npaBe Ha MUp OTCYTCTBYIOT OTCBUIKH K O€3-
onacHOcTH 4denoBeka U R2P, 4ro co3nmaer BmewatneHue, 4To NpaBo Ha
MHUp HCHONb3yeTcsi B KadecTBE MHCTPYMEHTa IS OrpaHUYEeHUS AUC-
KyCCHUHU O MOTEHLHAJIbHOM IIPaBe TOCYAapCcTBa BMEIIMBATHCA B CUTYa-
WY 3HAYUTENBHBIX HapyLIEHUH mpaB yeyoBeka B ciydae, ecinu CoBer
be3onacHocTH Takoe BMEIIATEIBLCTBO HE CaHKIMOHUpoBai [3, p. 141].
Amnanus ucnons3zoBanus JokTpuHbel R2P Coserom bezonmacnoctn OOH
MOKAa3bIBAET, YTO XOTSI OHA, IPSAMO MM KOCBEHHO, yITOMHHANACh B 91 ero
PE30JIOLNH, OHA MPAKTUYECKU HE TIPUMEHSETCS Ha mpakTuke [5, p. 28].
OTcyTCTBHE MEXIYHAPOJHBIX KOH(IMKTOB SIBHO UMEET MPHOPHUTET Iie-
P 3aIMTOl OT rpyObIX HAPYIIEHHH IpaB yenoBeka [3, p. 145].

B »TOM KOHTEKCTE MHTEPECHO IMOCMOTPETh HA APYrOW MHCTPY-
MEHT OKa3aHHUs MEKAYHAPOAHOTO BIMSHUS, TaKKE HCIONB3yEeMblId Ha
MEXTyHapOJHOM YPOBHE, — SKOHOMHUYecKHe caHKIMH. X. Anb-Haccap,
E. Humy, 111, Hunmoka u B. Jyrpa (YHuBepcuter YTpexta) paccMmar-
pPHBAIOT CaHKIMM, B YacTHOCTH EBpomeickuil pexum riodaibHBIX
cankuuii mo mnpaBam uyenoBeka (European Global Human Rights
Sanctions Regime), ¢ Touku 3peHHs CIPaBEIIMBOCTH (PYHKIIMOHHPO-
BaHUS 5TOr0 MEXaHH3Ma.

Panee EBponelicknii cor3, HHCTPYMEHTOM KOTOPOTO SIBISIETCS
EBponeiickuil pexuM CaHKLIUMH, 3a4acTyIO0 BO3JEPKUBAJCS OT €ro UC-
MOJIb30BAHUS AaXKE B CUTYalMsX, KOrja Nogo0OHbIe CAHKIIMY B OTBET HA
3HAUMUTEIbHbIE HapylleHus npaB venoBeka BBoauiuchk CIIIA. B no-
CIIEAHME TOIbl, ONHAKO, HCIIOIb30BAHHWE CAHKIHUH Yy4acTHIIOCH, IIO-
CKOJIBKY «CEpbe3HbIe HAapyILEHHs [IPaB YeI0BEKa U 3I0YNOTPeOIeHNS B
9TOH 00JIACTH MMEIOT MECTO B Pa3HbIX YAaCTAX MHpa, U 3TH aKThl OCTa-
10TCsl 03 KakuX-1u0O TOCIEACTBUM s HapymmTenei» [1, p. 2]. Es-
ponecKkuil peXUM TI00aNbHBIX CAaHKLUHMHM MO IMpaBaM dYelnoBeKa ObLI
BBeJleH B neiicTBue B nekadbpe 2020 r., ¢ TeM 4TOOBI pacIupUTh UMEB-
mmiics B pacnopsbkeHuu EC apcenan. PexuM mo3BosisieT HaKiIaaAbIBaTh
OrpaHUYeHHs] Ha (U3MYECKUX W IOPUANYECKUX JIML, 3aMCLIaHHBIX B
3HAYUTENBHBIX HAPYIICHUSIX MpaB YelIOoBeKa, UMEIOIINX SKCTpaTeppH-
TOpuanbHBIl 3 (deKT, BKIIOYAas TEHOUM[, TBITKHA, OecueloBeYHOe,
YHHJKAIoIee TOCTOMHCTBO OOpallleHHe, U He BBI3bIBATH IIPU 3TOM IIO-
JUTUYECKUX TOTPSICCHUI M 3HAYNTEIBHBIX SKOHOMHYECKHX PHUCKOB, C
KOTOPBIMU CBSI3aHO HaJIOKEHUE CAHKLUI Ha rocyaapcTBo. OH 1M0o3BOIISI-
er EC 3amopaxuBaTh CpeCcTBa W HAK/IaJIbIBaTh OIPAHUYCHUS B Iepe-
JBIDKCHUS Ha TpaskaH TpeTbux crpad [1, p. 2].
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HaxnanpiBaemble orpaHMuYeHHs OKAa3bIBAIOT BIMSHHE HA TpaBa
YeloBeKa, Ha KOTOPOr'0 HAJIOKEHbI CaHKLUUH, B TOM YHCIE MPaBO Ha
COOCTBEHHOCTh M Ha CBOOOAY mepenaBmkeHus. VX mpomeccyanbHbie
MpaBa TaKKe OKa3bIBAIOTCS OTPAaHUYCHHBIMH — OHH TOMAJaloT B CaHK-
LUUOHHBIA CHHCOK A0 TOTO, KaKk YBEIOMIISIFOTCS O HaKJaJbIBaeMbIX
OrpaHUYEHHSIX, ¥ MOTYT OOXKaJoBaThb HMX TOJBKO MOCT(HAKTyM. ITO
03HaYyaeT, YTO OHU MPU3HAIOTCS BUHOBHBIMH B COBEPILEHHUHU JICHCTBUA,
B KOTOPBIX OOBMHSIOTCS, MOKa HE JOKAXYT, YTO HEBHHOBHBI (B psie
cllydaeB CaHKIMH OBbUIM BIOCIEICTBHH OTMEHEHBI KaK HEOOOCHOBaH-
HBIC), U, 110 CYTH, HECYT Haka3anue 0e3 cyna [1, p. 4].

[IpuTom dTO B 1I€TOM Mephl, HapaBlieHHbIE Ha MPEJOTBPAILEHNE
yrpo3 HapyleHus B OyAyIlIeM, pacCMaTpHBAIOTCS KaK MPEBEHTUBHBIC,
a HE KapaTelbHbIe, EBPOMECHCKUI PEKUM CAaHKIUH CONEPKUT B cede u
KapaTtelbHbIC AIEMEHTHL. JTO MOATBEP)KAAeT Kak npakThka EBpomeii-
ckoro Cyza 1o mpaBaM 4elioBeKa, MO3BONSIONIAs pacCMaTPUBATh 3aMO-
pakMBaHHE CPENCTB KaK Haka3aHHE, TaK M apTyMEHTHI YUeHBIX, 00pa-
LIAIOUIMX BHUMAaHHWE Ha NPUPOAY eX-POSt HakiaIplBaeMoOi Mepbl H
MEepCIeKTUBY JIMIla, HA KOTOpOoe JaHHas Mepa HalloxxeHa. KapaTenbHbIi
XapakTep CaHKLUHUI IO3BOJNSET pPacHpOCTPAaHUTh HAa HUX TPEOOBAHHS
Mpe3yMITIuu HeBuHOBHOCTH [1, p. 8, 13].

[Ipe3yMIiusi HEBUHOBHOCTH SIBJISIETCSI OIHOM M3 KIIIOYEBBIX ra-
paHTUil crpaBeNIMBOCTH HAJNOXKEHUS Mep Haka3zaHus. B cBoio ouepenp
ee KIIIOUEBBIM DJIEMEHTOM SIBIIsIeTCsl OpeMs JOKa3bIBaHUs, KOTOpOe Jie-
JKUT Ha OOBUHSIONIEH CTOpOHE. JTO 03HAYAET, YTO HIMEHHO 3Ta CTOPOHA
JOJDKHA HaJJIeKaIuM 00pa3oM 000CHOBaTh BHHOBHOCTH OOBHHSEMOTO.
[lepenoc OpemMeHU JOKa3bIBaHUS ¢ OOBUHEHUSI HA OOBHHAEMOTO MOXET
SIBUTHCSl HAPYILICHHEM MPe3yMIIIMKU HeBUHOBHOCTH [Ibid., p. 19].

Cormacuo cr. 14 nocranosienus Cosera EC 2020/1998, Coser
JOJDKEH 00OCHOBATh CBOE pEIICHHE O HAJIOKEHWW Mep JIMIy, yKa3aTb
MPUYMHBI HAIOKEHUSI MEP U MPEAOCTaBUTh 3TOMY JIMIy BO3MOXXHOCTh
U3JIOKHUTH CBOM cooOpakeHus. IlpencraBiieHHbIE HOKa3aTenbCTBa OY-
nyT paccmorpensl CoBeroM EC, mocie 4ero oH mpuUMET pelieHue, o
KOTOpOM OyJeT COOOIIEHO 3anHTepecOBaHHOMY JIUIy. C TOUKM 3peHus
MPe3yMIILUU HEBUHOBHOCTH CT. 14 MOAHWMAaeT HECKOJIBKO BOIPOCOB.
Bo-niepBbIX, OpeMsi noKa3bIBaHHUS INPEIonaraer, 4ro OOBHHAEMOMY
Oyzer coobuieHo 00 OOBHHEHHSX A0 TOro, Kak ero neno Oyaer pac-
CMOTpeHO. B ciiyuae mpumeHeHHs] eBpOIEHCKOro peXuMa CaHKIUHA
«OOBHHSIEMOMY» cOO00IIaeTcss 00 yKe COCTOSBIIEMCS] PEeLIeHWH Hajo-

38



Mllp u HezonacHocmsb Kak npaeo ueioeexka: meopemuuecKkue
U npakmuuecKue 6bl306bl

XHUTb HA HEro caHkuuu. To ecTb OH MH(POPMHUPYETCS O TOM, YTO €ro
MpHU3HAIA BUHOBHBIM, M JJOJDKEH JOKA3bIBaTh OOpATHOE, UTO SBISETCS
nepeHocoM OpeMeHH TOKa3bIBaHHA.

Bo-BTOpBIX, TepenaBaemMas NMOACAHKIMOHHOMY JIMIy HMH(pOpMa-
LUl MOKET OBITh JOCTaTOYHO JIAKOHMYHOM, YTO 3HAUYUTEIbHBIM 00pa-
30M 3aTpyIHSET OO0KaloOBaHWE BKIIOUYEHHS B CAaHKUMOHHBIA CIHCOK.
JIuno, mo cyTu, BBIHYKIEHO IOKa3blBaTb CBOIO HEMPUYACTHOCTH K
MPUNKCHIBAEMOMY €My HapyLIEHHIO B LIEJIOM, T.€. JOKa3bIBaThb CBOIO
HEBHMHOBHOCTb. B 3TOM IU1aHe, OHAKO, OOHAJEKMBAIOLIEH SIBIISETCS
npaktuka Cyza npaBocynus EC, KOTOpbIil 10 cCpaBHUMBIM Jief1aM Hccie-
JIOBaJI, HACKOJIBKO 3HAYMTEIFHBIMUA ObUTH OCHOBaHMS IS BKIIOYEHUS B
cinucok. Ero mpakTrka, MOKHO HazesThbCs, MOBJIMSAET HA OOOCHOBaH-
HOCTh pemeHni, npuaumaeMbix Coserom EC B pamkax eBponeiickoro
pexuma cankuuii [1, p. 25].
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AJI®EPOBA E.B." MUP BE3 BOMH U KOH®JIUKTOB - BO3-
MOXEH JIn? BOITPOCHI, BOJIHYIOIIUE YUYEHBIX. (O630p)

Annomayusa. Ilponwo Gomee 77 ner co mHS aTOMHOH OoMOap-
mupoBkn CHIA AnmOHCKHX rOpOAOB, HO «KOJIOKOIM» XHupocuMsl 1 Hara-
Cakyl BHOBb B3bIBa€T K Hallel MaMsTH U OTBETCTBEHHOCTH KayKIOTO
KHUBYIIEro Ha 3TOW mijaHere. B manHOM 0030pe mpeacTaBieHbl MO3H-
WU YYCHBIX — IOPUCTOB, (PUIOCO(POB, MOIUTOIOTOB, COLUOIOTOB — Ha
BOJTHYIOIIMH Ka)kKAOrO BONPOC: KaK MOXXHO OOECIEYUTh MUP B Halld
HECIIOKOWHBIE BpEMEHa, M0JIarasch Ha MEXaHW3MBbl, HHCTUTYTHI U LIEH-
HOCTH MEKIYHApOIHOIO M HAIMOHAJIBHOTO MpaBa, HA YEIIOBEYECKYIO
MYZIPOCTh B Pa3yM rocyIapCTBEHHBIX Aestencii? [lokazaHbl IPHYUHEI U
OyTH TpaHchopMaluu MEXIYyHApOIHOW CHCTEMBI B LENAX obecrede-
HUSI MHpa U pa3peleHrs BOOPYKEHHBIX KOH(IJIMUKTOB U MEKAYHAPOI-
HBIX CIIOPOB, PACKPBIBAETCS CYTh KOHLENIUU «MHp BO BCEM MHpE de-
pe3 3aKkoH» W pPONb TpaBa B O0ECHEYCHUH MEXAYHAPOIAHOM
0e30MacHOCTH.

Knrouegvie cnosa: MeXIyHapOTHOE NPaBO; MHUP; KOHLEMHIIHS
«Mup BO BCceM MHUpE 4epe3 3aKOH»; BEPXOBEHCTBO 3aKOHA; MEXIyHa-
poAHbIe KOH(IMKTHL, TPaBo OE30MacHOCTH; siIepHas BoiHa; XUpocuMa
u Haracaxku.

ALFEROVA E.V. Is a world without wars and conflicts possible?
Questions that concern scientists. (Review)

Abstract. More than 77 years have passed since the US atomic
bombing of Japanese cities, but the «bell» of Hiroshima and Nagasaki
once again appeals to our memory and the responsibility of everyone

1A_aqbepoea Enena Bacunvesna — Beymuii HAy4HBIN COTPYJHUK, 3aB. OTACIOM
npaBoBeneHnss MHMOH PAH, kaua. ropua. Hayk.
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living on this planet. This review presents the positions of legal schol-
ars, philosophers, political scientists, sociologists and others on the
question of concern to everyone: how can peace be ensured in our tur-
bulent times, relying on the mechanisms, institutions and values of in-
ternational and national law, on human wisdom and the mind of states-
men? The reasons and ways of transformation of the international
system in order to ensure peace and resolve armed conflicts and
international disputes are shown, the essence of the concept of «World
peace through law» and the role of law in ensuring international
security are revealed.

Keywords: international law; peace; the concept of “World peace
through law”; the rule of law; international conflicts; security law; nu-
clear war; Hiroshima and Nagasaki.

Mna yumuposanun. Andeposa E.B. Mup 6e3 BOiH 1 KOH(DIUKTOB —
BO3MOXeH Jiu? Borpockl, BonHyromue ydeHbix. (0630p) // CounanbHeie u ryma-
HUTapHble Hayku: OTedecTBeHHas M 3apyoexxHas nuteparypa : MAXK. Cep. 4 :
locymapctBo u  mpaBo. - 2023, - Nel. - C. 40-54. -
DOI: 10.31249/iajpravo/2023.01.03

B ®ynnamenrtansnyto 6ubmmoreky MHMOH PAH noctynmna
kaura «Komokon Haracakuy», HOBas st poccuiickoro uutartens. Ee
aBTop — noktop Takacu Harau. Korma 9 aBrycra 1945 r. nag Haracaku
B30pBanack aromHas Oomba «Tomnctsik», Takacu Harau paboran B yHu-
BEPCUTETCKON KIMHUKE HEMOJANCKy OT SIHIICHTpPa B3phiBa Y paKamu,
pationa Haracaku. Ero paccka3z o mepBbIX TparMueCcKMX IHSX IOCIE
aTOMHOW OOMOapAMPOBKH TOpPOJa W €€ IMOCIEIACTBHUIX JIET B OCHOBY
s1oil kHUrHu. [lyTh kHUTH B Poccuto Obun goirum: B mepeBoge Mapka
Tynpunnckoro ona uszgana B Poccun B 2022 1.; B Sniornu — B 1949 r.;
Y HECKOJIBKO JIECATKOB pa3 MepensaHa Ha poJUHE aBTopa.

U3 ucropun Mel 3HaeM 06 atomHoi 6omOapaupoBke CIIA Xu-
pocumbl 1 Haracaku. B pesynprare B3pbiBa mmorubiu or 129 teiCc. 10
226 ThIC. TpaXKIaHCKUX JIMIT, KX bl ron 6 u 9 aBrycra B Poccun u BO
BCEM MHUpPE BCIOMMHAIOT 3Ty Tparmdeckyro aaty. Ho mpouyBcTBOBaTh
BCIO 0OJIb SITOHCKOTO HApOJa M Y)Kac sSJEPHOM BOWHBI MOXHO, TOJBKO
NpouuTaB KHUTY AokTopa Takacu Harau. OH ymep OT jeiikeMuu uepes
JIBa TOfa IMOCJe ee MepBoro u3ganus. JJanuoe scce — yHUKAJIbHOE CBU-
JIETEIHCTBO OYEBUJLICB sJiepHON KatacTpodsl — Takacu Haram u ero
KOJIJIET Bpaye U MEJCecTep, pa3MBILUICHUS aBTOpa — yYEHOr0 U Bpaya
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0 TpUpone U cuiie aTOMHOH OOMOBI, O BO3ACHCTBUHM PaJWuallMOHHOTO
00JTy4eHHsI Ha OPTaHU3M YEIOBEeKa U TMOUCKE CIIOCOOO0B JICUCHHS OT JIy-
4yeBoil Oomne3Hu. B Heil 3ByduT ryMaHUCTUYECKHH NPU3bIB: «Jtoau, HU-
xorga Oosbliie He HaunHaiiTe BoWH! IlomoOHOEe HUKOrIAa HE IOJDKHO
nmoBTOpUTHCA. C MOSBICHUEM aTOMHON OOMOBI BOMfHA MOXKET O3HAYATh
JUTS 4EIOBEUECTBA TOIBKO camoyouiictBo» [1, ¢. 187].

Ilepecka3aTth 3TO 3cce CyXMM Hay4YHBIM SA3BIKOM HEBO3MOYKHO.
Ero nanmo uurath, conepexuBaTrh U — 00poThcs 3a Mup. Cerogns 3to
BAXKHO JJIS1 BCEX M KaXKJOr0, KUBYIIMX HA 3TOM MpPEKpacHOH IUIaHETE.
«Ecnu genoBevyecTBO OyneT Oiaropa3yMHBIM, MbI BEDKUBEM; €CIIH HET,
To Hac He Oyxer» = «If mankind is good, we will survive; if not, we
WOoN’t» — JIGATMOTHB 3TOI KHUTH.

Crnenyromasi KHUTa, Ha KOTOPOM OCTAaHOBMUMCSI TOApOOHEe, —
kuura Jlxeiimca Teiinopa Pauau’ «Mup Bo BceM MHUpe uepes 3aKOH:
3aMeHa BOWHEI TNI00ATBHBIM BEPXOBEHCTBOM 3aKOHa» [3]. DTta kHHTa O
TOM, KaK MOXKHO O0ECIEUNTh MHUP B HAIIM HECTIOKOWHBIC BPEMEHa, pa-
3yMHO [MOJIarasgcb Ha MEXaHWU3Mbl, MHCTUTYTHl M IEHHOCTH 3aKOHA.
B oT3piBax M3BECTHBIX aMEPUKAHCKUX YUYCHBIX-MEXKIYHAPOAHUKOB,
MpeaBapsIOMIMX JAHHOE HCCIEAOBAaHUE, HA3bIBAETCA HECKOJBKO IpH-
YHH, TI0 KOTOPBIM CIeAyeT 00paTUTh BHUMAHUE Ha 3TOT TPy Bo-mep-
BBIX, MEXKIyHapoAHasi CHCTeMa HEH30eXHO TpaHchopMHUpyeTcs IMOx
BO3JICHCTBUEM TEXHOJIOTHH ¥ TJIO0AJBHON WHTETPAIMU: B 3TOH KHHUTE
MPEACTABIICH aHAIU3 B3IJIAJIOB MHOTMX M3BECTHBIX YUYEHBIX Ha CHUCTE-
MBI-ITPEEMHUIIBI, KOTOPBIE MMPEBOCXOMIN ObI ApyTUe, MpeyiaracMpie B
HAaCTOSIIEEe BpPEeMs, PACKPHIBAIOTCS MHTEUIEKTYalbHBIE KOPHU KOHIIEI-
uuu «Mup Bo BceM mupe uepe3 3akon» («World peace through law»),
(manee — WPTL), aHanm3upyroTcs B3IJISABI YYEHBIX U IOJIUTHUKOB,
Biroyass MHorux mnpesuneHToB CIIIA, na mupoycrpoiictBo. Bo-BTO-
pBIX, MEXKIyHapoAHas cucreMa, koropyto omwucbiBaer J[x.T.Panuny,
SIBJISIETCS OTBETOM Ha HW3BEYHOE BO3PAXKEHUE MPOTHUB JUKBHUAALUU
SIEPHOrO OPY)KUsl Kak Jydllero croco0a MpenoTBpaTtuTh BoiHY. Ho
aBTOp YTBEP)KIAET — TAKOE CPEJCTBO €CTh. B-TpeTbux, 3Ta KHUra — 3H-
LUKJIONIEINYECKass HUCTOPUSL O «MHUPE BO BCEM MHpPE UYEPE3 3aKOH»,

! Lorcetime Teiinop Pounu — afbIOHKT-TIpoeccop IOPUANYSCKON IIKONBI Y HU-
Bepcutera YaiineHep (Baiimuep). On Obi1 coyupeauteneM LlenTpa mupa mmenn YKan-
Het PankuH, npencenarenemM OunanenbhuiicKoro oTaAeNIeHns opranmanuy « paxaane
3a riobanpHEIe pemieHus». B Hacrosimee Bpems sBiseTcs ydacTHHKOM IIpoekra mo
TIOBBIIIEHHUIO OCBEAOMIIEHHOCTH O SIICPHOHN Mpobiieme.
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BKJIIOYAIOIIAsl aHaIW3 HAeH M KOHKPETHBIX Mep, KOTOpBIE MOTJH OBl
MPUBECTH CTPaHBI K JIUKBUAALMU SOCPHOTO OPYXKHSI M CO3AaHHIO 0053a-
TENNBbHBIX MEXIYHAPOIHBIX MEXAaHU3MOB YpEryJIUpOBAHUS CIIOPOB, BOWH
1 3P PEKTUBHBIX MPABONPUMEHUTEIBHBIX MEXaHU3MOB [3, p. l1-1V].

Konnenuus WPTL He sBnsiercs HM HOBOH, HU paJUKalbHOMU.
D10 OOHOBIEGHHAs BepCHs MPENIOKEHHH, CYyThb KOTOPBIX — 3aMeHa
MEKAYHAPOJHOTO MPUMEHEHUS CUIIbI (BOMHBI) TTI00aIbHBIM BEPXOBEH-
CTBOM IpaBa. KiroueBbIMU ee KOMIIOHEHTaMH SIBIISIIOTCS: 1) cokparie-
HUE BOOPY)KEHUS (BKIIIOYAs TMKBUAALHIO SIIEPHOTO OPYXKHSL), a HE BCe-
obllee W TMONHOE pa3opyXeHue, 2) Tiao0albHbIE aJbTepPHATHBHEIC
CHCTEMBI pa3pelleHtsl CIIOpOB, a HE MUPOBOE MPABUTEILCTBO WK MU-
poBoii (denepanusM; 3) KU3HECIIOCOOHBIC MEXaHHM3Mbl MPUHYKICHUS
(BKITIOYAs] MEKIyHAPOIHBIEC ONHULIEHCKUE CUIIBI), a He manudusm [3, p.
X1

ITo MHeHHIO aBTOpa, B TIOCIEAHKE TO/IBI HaOI0qaeTcsa Oe3pasnu-
yne Kk koHuenuuu WPTL, xoropoe cOnpoBOXKAAETCA aHaJOTMYHBIM
npeHeOpexxeHneM K mpobiiemMaM siiepHON BoMHBI M Mupa. «B 1990-x
rojiax siIepHOE Opykue — ocobeHHo siepHoe opyxkue CHIA — ncuesno
C pazapoB OOLIECTBEHHOCTH. Bompockl KOHTPOJIS Hall sIIEPHBIMH BO-
OpPY>KEHUSMH, HEpacHpOCTpaHEHHUS U pa3opyKEHUS CTaHOBMIIMCH BCE
Oonee HM30JIMPOBAHHBIMH OT BONPOCOB, BOJIHYIOUIMX OONBLUIMHCTBO
OOBIYHBIX JTFOJICH, BKIIOYask BOMPOCHI BOMHBI H Mupa...» (IUT. mo: [3,
p. XHI]).

Camas BaxHasi mpobjemMa, CTosIIAs Mepel YeI0BEYeCTBOM CEro-
JIHS, — 9TO BOIPOC O TOM, KaK M30eXKaTh SAEPHON BOIHBI MEXTY CBEPX-
Jep>KaBaMu, BOWHBI, CIIOCOOHOW YHWYTOXXUTH LHMBWIM3ALHUIO0 M BCIO
9KOCHCTEMY IJIaHETHI.

[Ipexxae Bcero aBTOp mpemiaraeT 00beKTUBHO B3IJISTHYTh Ha TO,
YTO «MBI JefIaJId HEKOMIIETEHTHO Ha MPOTSHKEHUN MHOTHUX JIeT (Hampu-
Mmep, [lepBas mupoBas BoiiHa, Tpu-Maiin-Aiinenn (kpynHeliias aBa-
pust ADC B CLIA), YepHoObutb, Pykycuma-naiinTu, paziuB HePTH B
[Mepcuackom 3anuBe, YeruieHIDKEp | T.1.), U TO, YTO JENald HaMEpEH-
HO (Hanpumep, KatbiHckuit nec, AlH3anrpymmbl, Maiinanek, OcBeH-
umM, byxensansa, Jlaxay, JIpesnen, Xupocuma, Haracaku u T.1.)». Ota
Tparuueckasl NCTOpUs, MUIIET aBTOP, «OCTABISAET MaJl0 YBEPEHHOCTH B
HaIIe cnocoOHOCTH H30eXaTh TOTO, YTO MOTJIO OBl CTaTh OKOHYATENb-
HOIl KaTacTpodoii: OeccMBICIIiCHHAas “OMTBa [B3aMMHOTO| YHHYTOXKE-
HUS»... «HeobxoauMo 4eTko MOHMMaTh, YTO Ha KapTy IHOCTaBJieHA
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BCSl YeloBevecKas KU3Hb. UemoBe4eCcTBO — 3TO KyJIbMUHALMS YIUBH-
TEFHOI'O HBOJIOIMOHHOTO IpoIiecca, KOTOPBIN JAelaeT Hac pOACTBEH-
HBIMH HE TOJBKO BCEM OCTaJbHBIM JIOJSM, HO U KaMHSM M JEPEBBSIM
[3, p. 3-4].

Cytp ngen «Mwup Bo BceM mupe depe3 3akoH» [[x.T.PanHHM
($bopMynUpyeT MPOCTBIMH CIOBaMH: 3TO «HEKHH BCEOOBEMIIOIIUN U
3¢ QEKTUBHBIM MEXaHW3M YPErYIHPOBAaHUS CIOPOB UL Pa3pelieHus
Bcex (GOpM MEKIYHApOTHBIX KOH(IUKTOB, MOAKPEIICHHBIH 3(dek-
TUBHBIMH MEXaHM3MaMH NpaBONpHUMeHeHus». OCHOBHas JIOTHKA, Jie-
xamas B ocHoBe WPTL, cocTout B cienyromeM CHIIOTUCTHYECKOM
apryMeHTe: ecTh TOJBKO JIBa croco0a pa3peliuTh KOHIIMKT Ha MEX-
nyHapoaHoM ypoBHe: (1) ¢ moMotipio BoWHbI 1 (2) 3akoHa. «[lostomy, —
npusbiBaer Jx.T. PonHu, — BhIOMpaiiTe 3aKOH, ¥ €JUHCTBEHHBIH BO-
MPOC 3aKII0YAETCs B TOM, YTO HMEHHO MBI ITOJIpa3syMeBaeM Ioj “3aKo-
HOM”, T.e. Kakod “3akoH” moTpeOyeTrcs Al TOrO, YTOOBI 3aMEHUTH
MpUMEHEHHE CHJIBI BEPXOBEHCTBOM IpaBa Ha MEKIyHApPOIHOM
ypoBHe?» [3, p. 9].

Mupossie ¢denepanuctel (World federalists) yTBepkmaror, 4to
OyzeT IOoCTaTOYHO TOJBKO «MHPOBOI'O MpaBay, OMPEHENsieMOro Kak
3aKOH, CO3JaHHBIN TIO0ANbHBIM MAapiIaMEHTOM W NPUMEHSEMBIH TIo-
0anbpHOM cyneOHON M MCTIOTHUTENBHOM BiacThio. OHHM CUNTAIOT, TTHILET
aBTOP, YTO CYIIECTBYIOIIEE «MEKIYHAPOTHOE MPaBO» U MEXAYHAPOH-
HO-TIPAaBOBBIE HHCTHTYTHI CIa0Bl M HE UMEIOT a/IeKBaTHBIX MEXaHU3MOB
MpaBONPUMEHEHHUS. 37eCh OH COTJlaceH C LUTHPYEMBIM MM Ipodecco-
pom Dpuxom [losnepom, yrBepxkaaromuM: «MexIyHapoaHbIe MIPaBo-
Bble MHCTHTYTHI Ka)KyTCsl UCKIIIOYMTENFHO TOHKHMHU U HecOalaHCHPO-
BaHHBIMH... Takas cUCTeMa MOXKET IIPUBECTH K aHApXUW» (LUT. 10: [3,
p- 9D.

JLk.T. Ponnn yoexneH, uro npeanaraemas Bepcust WPTL XXI B.
MpeAcTaBiseT co0oi HabOp U3 HECKONBKUX KIIIOUEBBIX KOHUEMIUN, HU
OJIHA U3 KOTOPBIX HE SIBISETCS OPUTHHAIBLHON, HO KOTOpPBIE B COBOKYII-
HOCTH MpPEACTaBISIIOT coboil HOBYI0 mpaero: (1) ompeneneHHbIE KOH-
KpEeTHBIE COKpAIeHUsl BOOPYKEHHS (B MEPBYIO O4Yepe/ab OTMEHA Siep-
HOIO OpYXHsSI C CONYTCTBYIOIIMMH COKpAIIEHHSMH OOBIYHBIX
BOOPY)KCHHBIX CHIJI); (2) uyeThIpexcTyleH4yaras CHcTeMa TIJ100abHOro
aIbTEPHATUBHOIO pa3pelieHusl cropoB; U (3) pa3nuyHble MEXaHU3MBI
OPUHYXAEHUS, BKIIOYAas MEKIyHapOJHbIE MHUPOTBOPUYECKHE CHIIBI.
«XO0TSl MBI COXpaHUM KJIACCHUYECKYIO TEPMHHOJOIHIO “Mup BO BceM
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MHUpE MOCPEACTBOM MpaBa”, Mbl HE OyIeM HCHONb30BaTh TPAAHUIHOH-
Hoe onpenencane WPTL, koropoe orpaHu4miio Obl €ro CyIIEeCTBYIO-
MM MEXIyHaponHbeIM npaBoM. Ckopee, Haml 6onee BceoObeMITIOMNN
B3[JIL] HA MpaBo OyAET OTIMYATHCS B JIBYX OCHOBHBIX acmekrtax: (1)
MBI BKJIIOUMM B Hallle ONpee/ieHnEe MpaBa Bce ajJbTepPHATHBHBIC MeXa-
HU3MBI pa3pelieHus CliopoB, TaKhe KaK MOCPEAHUYECTBO U apOUTpax,
KOTOpBIE 10 HEJaBHEr0 BPEMEHH BOOOLIE HE NPU3HABAIUCH YACTHIO
npasa; ¥ (2) B moiHOW Mepe OylneM HCIOoNb30BaTh MPUHIMUIT CIIPaBE-
JIMBOCTH Ha CTaJHU CyaeOHOro pasouparenbctBay» [3, p. 11].
TpaekTopus MyTH K HOBOMY MOPSIIKY «MHpa U CIIPAaBEITUBOCTH —
3TO 100aJbHOE BEPXOBEHCTBO 3akoHa. 3aeck J[x.T. Ponnu npeanaraer
HayaTb C COCTABJICHUS CIUCKA HEKOTOPBIX OCHOBHBIX IOJIOXKEHUM
MEXJIyHapOJHOIrO IpaBa U MHCTUTYTOB, CO3AAHHBIX 3a MOCIEAHHUE He-
CKOJIBKO CTOJIETHH, YTOOBI HATOMHUTH ce0e O JOCTHUTHYTOM IpOrpecce,
HECMOTpPsI Ha MHOTOYHCIIEHHBIE HEOCTaTKH, KOTOPbIE BCE €IE COXpa-
HstoTea. C «raobanu3anueinyy MUpOBOI 5KOHOMUKHM U IKCTEPHAIHM3aLU-
el BOIIPOCOB, KOTOPBIE KOI/Ia-TO CUUTAIUCH YHCTO HAIMOHAJIBHBIMHU,
MEXKJIyHapOJHOE MPABO TENeph MPUMEHSETCS KO MHOTHUM MpenIMeTaM U
obnacTaM mpaBa — TaKUM, KaK YroJIOBHOE MPaBO, SKOJIOTHYECKOE Ipa-
BO, CEMEHOE TPaBo, IOPUCIUKINS U CyeOHbIE IPOLEAYPHI, IIpaBa ue-
JIOBEKAa M IKOHOMHYECKasl, MMOJINTUYECKAs U COLMAJIbHAS JEeATENbHOCTD,
KOTOpBbIE paHee PeryJnpoBaIuCh B OCHOBHOM WJIN JJa)K€ UCKIIOUUTENb-
HO BHYTPEHHHMM 3aKoHoOJaTenbCcTBOM [3, p. 36]. HecmoTps Ha TO uTO
HBIHEIIHEEe MEXAYHAPOAHOE MTPABO U MHCTUTYTHI, IO MHEHHIO HEOKOH-
CEpBaTHBHBIX KPUTUKOB, monoOHbIX O. [lozHepy, cinalbbl u Headdek-
THUBHBI, 0COOCHHO B KPUTHUYECKON 00JacTH Ti100aibHOI Oe301MacHOCTH,
PaHHU cuMTaeT, 4TO OHM CTAaHOBATCS CUIIbHEE ¢ KaxkapIM aHeM: «Ilo-
CTENIEHHO apXUTEKTypa MEKIYHapOTHOTo IpaBa OyHeT CTaHOBUTHCS
Bce OoJiee BICUATIISIONICH M MOJydaTh BCE OOJbIlee MpU3HAHUE» [3,
p. 37-38]. D10 MoATBEPKAACTCS MPUMEPAMK U3 001aCTH MEXTyHAPO/I-
Holi ToproBnu: nepBoHadanbHo [ATT (I'eHepanbHOE cornamieHue 1o
tapudam u Toprosie 1947 r.) AelCTBOBANO TONBKO HA OCHOBE KOHCEH-
cyca mpu IpuHATUH perieHuil. OnaHako tenepb, ¢ 1994 r., B HOBOM
BTO (BcemupHOii TOproBoil opraHu3amnuu) ACHCTBYET MPSAMO MPOTH-
BOMNOJIOXHOE NMPaBUJIO: CAHKIMM TENepb BBOASITCS aBTOMATUYECKH IO
pewenuto TpubyHana BTO B oTcyTcTBHE KOHCEHCYCA, OIMOKUPYIOLIEro
ux. AnamornuHbiM oOpazom, Koneenmmss OOH mo Mopckomy mpaBy
(1982) 3amennna mpoTuBOpevalye APYT APYTY MPETEH3HH, OCHOBAaH-
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HBIC Ha CHJIe, M CTaja OCHOBOW JJIsl PEryJIMPOBAHUS BCEr0 OKEaHCKOTO
npoctpancTBa (70% 3emHOro mapa). 3HaUMTENbHAsI YacTh U3MEHEHHH
B MEXIyHApOAHOM TipaBe, no MHeHuto [x.T. PouHu, «mpousoiiner He
B KOHTEKCTE CTPaH, yYacTBYIOIINX B IIEPErOBOpPax MO0 MHOTOCTOPOHHUM
JOTOBOpaM, a, CKOopee, B XOJIe IOBCEJHEBHBIX CyneOHBIX pa30upa-
TENBCTB B 3ajJax CyIOB II0 BCEMY MUY, I/I€ aJABOKaThl, 00CITYKHUBaIO-
Hye KIMEHTOB, U CY/IbU, PacCMaTpPHUBAIOLINE Aeia, HeM30eKHO BBIHYXK-
JICHBI IMETB JICNIO C BOIIPOCAMHU MEKIyHAPOIHOro npasay [3, p. 38].

[To PanHU, 11 OoCTHKEHHUS T7100aTBHOTO BEPXOBEHCTBA 3aKOHA
NOTpeOYIOTCS: BO-TIEPBBIX, BCeoObeMITIOMmas U 3PQEeKTUBHAS MEXKIY-
HapoIHas CHCTEeMa pa3pelieHUs] CIOpOB; BO-BTOPBIX, 3((eKTHBHBIE
MeXaHHU3MBbl TIpaBoNprUMeHeHNs. Bce HaCHIIbCTBEHHBIE TOMBITKH U3Me-
HEHHS CYIIECTBYIOIIErO MOPsKa MOTYT OBITh MPEAOTBpPALIEHBI B J0JI-
TOCPOYHOH MEpPCHEKTHBE TOJIBKO MyTeM MPENIOCTaBICHUS aJeKBATHBIX
U TUOKHX CPEACTB Ui MHUPHBIX U3MEHEHHH, TaKMX KaK MeperoBOPHI,
MOCPEAHUYECTBO, apOUTpaxX, MPUMHUpPEHHE W BBIHECEHHE CyAeOHOro
peLleHus, WK TaKOW X KOMOMHAIIMH, KOTOpas MOXKET ObITh HanOoiee
MONXOSIIEH Ui KOHKpETHOro ciydvas [3, p. 56-57]. B atom aBTop
conmupapen ¢ beptpanom Paccenom, Oputanckum ¢unocodpoM U mamu-
(ucTOM, KOTOPBII Hamucan KHUTY O/ Ha3BaHUEM «37IpaBblii CMBICT H
snepnas BoitHa» (Russell B. «Common Sense and Nuclear Warfare») u
B LEMAX SJEPHOTO Pa3opykKEeHHsl MPEUIOKHUI CO3AAaTh MOCTOSHHBIN
COBMECTHBIW OpraH AJIs MOWCKa Mep, HAIPaBJICHHBIX Ha YCTaHOBJIICHUE
MHUpa, BKIIIOYasi «pa3pelleHne CIIOPOB MyTeM apOMTpaxka MM MEXIy-
HapOJHBIM TPUOYHAIOMY» (LIUT. 110.: [3, p. 93]).

OueBHIHO, UYTO JUIA pAa3peUIeHHs MEXKIYHAPOJIHBIX CIIOPOB
HEOOXOJMMBI TIIATENTFHO OPraHU30BaHHBIE MUPOBBIE HHCTUTYTHL. 3BY-
4ar npemiokenns odecneunts Opranuzanmio OO0beanHEeHHBIX Harmii
Oonee BCeOOBEMITIOIIMM M YCOBEPLICHCTBOBAHHBIM MEXaHHM3MOM IS
paccMOTpPEHUS Ha paHHEH CTaJuu BCEX BaXKHBIX MEKIYHAPOAHBIX CIIO-
poB. Tak, ¢ TOukH 3peHus] aMepUKaHCKUX y4ueHbIX | 'penBuia Knapka n
npodeccopa Jlyuca b. Cona, mo3uin KOTOPBIX aHAIU3UPYIOTCS B KHU-
re, HEOOXOIUMO YUpEeOuTh Hapsiay ¢ MexayHapoAHbIM cynoMm Bce-
MUPHBIH COTJacUTENbHBIN COBET 1 BecemupHBI TpuOyHaN cripaBeasiu-
BOCTH. DTO WIar, CYMTAIOT OHM, MO3BOJIUT CO3JaTh BCEOOBEMITIOLIYIO
cucteMy (mporecc) 00s3aTelbHOr0 MEKIYHAPOJHOTO pa3pelieHus
CIIOPOB, COCTOSIIYIO M3 4eThIpex 3neMeHTOB: (1) obsa3aTenbHbIe mepe-
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TOBOpBI; (2) oOsi3aTenbHas Menuanus; (3) o0s3aTenbHblid apOuTpax; u
(4) obs3aTenbHOE BRIHECEHUE CyAeOHOTO pemenus [3, p. 57-59].

VY4eHble-MeKIyHAPOIHUKH, KaK OTMEYaeT aBTOp, IOYTH HE yIie-
JSUTH BHUMAHHS TOH POJIM, KOTOPYIO, HAIPUMEP, MOTJIH OBl CHITPaTh B
paspelieHIr MEeXIYHAPOAHOT0 KOH(IUKTa MPUHYIUTENbHBIC MEPero-
Bopel. Ho mcTOpuKky, TIIATENbHO W3YYMBIIME 3TOT BONPOC, NPUILLIIH K
BBIBOAY, YTO OAHU TOJBKO TIEPETOBOPHI BIIOJIHE MOIJIM HE JONMYCTHTH
Havana [lepBoii MupoBoii BoiHBI. bonee Toro, neperoBopsl HaBepHsKa
Npenynpennin HeCKOIbKO KpynHbIX BOMH. JIk.T. PauHM cumTtaer, 4To
HeE CllelyeT HeJOOLEHUBATh BaKHYIO POJib, KOTOPYIO IPUHYIUTENbHBIE
MeperoBopbl MOraK Obl CHIrpaTh B MpeAOTBpalleHuH BOiHBL. Ho ecnn
TaKue TeperoBopsl He paspemar KOHIIMKTa, TOCyAapcTBaM-y4acTHU-
KaM cJeyeT MCIONb30BaTh BTOPOM dTal MEXAYHAPOAHOTO pasperie-
HUSl CIIOPOB: 00s3aTeNbHOE MEXAYHApOAHOE mocpenHuuectBo. OnHa-
KO, IO €ro MHEHHUIO, HE CJIeAyeT IEepEeOLleHNBATh CYLIECTBYIOIINE
BO3MOKHOCTH TOJO0HBIX «TPETEHCKUX» YUPEXKACHHH MO KpalHed Me-
pe B Tpex OCHOBHBIX aclekTax. Bo-mepBbIX, TpyJHO MOOYIUTH TOCY-
JapcTBa COrJlallaThesl ObITh KOHTPOJIMPYEMBIMH TPEThEH CTOPOHOH H
nepeaadn 3TOM CTOPOHE CBOMX MOJHOMOYMM 1O OMpPEIEIEHUI0 OCHOB-
HBIX YCIIOBHH, OT KOTOPBIX MOXET 3aBHUCETh Cyap0a rocynapcrsa. Bo-
BTOPBIX, €CTh MpobIeMa ¢ TeM, KTO OyAeT STUMH «MYyIpbIMU apOuTpa-
MHU», U3 KOTOPBIX JOJDKEH COCTOSTH MOJOOHBIM OpraH, 4TOObI MMETh
XOTsL Obl IIAHC Ha yclieX. B-TpeTbHx, WAeH «CIpaBelJIUBOCTH» WIH
«paBHOMpPABU B UX HBIHEIIHEH Gopme U cofiepkaHUM BPSIL JIM CTAHYT
CTaHJAPTOM, KOTOPOMY OYZAET CIe0BaTh «TPETEHCKUI Cya» U C KOTO-
pBIM coryacstcsi CTopoHsl [3, p. 60-62]. «OTka3 rocynapcTB NMpHHHU-
MaTh pEIIeHHS TPETheH CTOPOHBI B IIMPOKOM CIIEKTPE KOH(IHMKTOB,
KOTOpbIE B HAaHOOJbILEH CTEMEeHN YrpOXaroT MEKIYHapOTHOMY MUDY,
SBIISIETCSI CYPOBBIM (PAKTOM JKM3HH... M HUKAaKHE HAASKIBl HA BEPXO-
BEHCTBO 3aKOHA... CKOpEEe BCEro, He MPUBEAYT K MCUYE3HOBEHUIO ATHX
KOH(IUKTOBY», — cunrtaeT Jxynuyc CTOyH, aBCTpaJMiCcKuil ipodeccop
FOPUCTIPYICHITNN W MEXKTyHAPOIHOr 0 Ipasa (1T, no: [3, p. 61]).

Kak mpusnaer [x.T. PonHH, MHOTHE ydeHbIE-MEXIyHAPOTHUKH
CKENTUYECKH OTHOCATCS K Uee 00 yCTaHOBJIEHHH II100aJIbHOTO BEPXO-
BeHcTBa mpasa. lIpodeccop mexxayHapoanoro npasa [IpuHcTOHCKOTO
yHuBepcutera Pudyapa @anbk copMyanpoBai 3TOT «Tparnieckuii mna-
pazoKe» MEKIyHapOJHOro IpaBa ciedyromuM obpasom: «Heobxonu-
MOCTb 3 EKTUBHOTO YIPaBJIEHUSI HACHINEM B MUPOBBIX Jeiax CyIle-
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CTBYET HapsAgy C HEBO3MOXHOCTBHIO JOCTHIKEHUS YIPaBJICHUSI KOHCEH-
CYCHBIMH cpeacTBaMm» (IuT. mo: [3, p. 61]).

PaccmartpuBas mpobieMy co3laHHsI MEXITyHApOAHBIX MOJTHIIEH-
ckux cui, k. T. PaHHM oTMeuaer, YTO MHOTHE, €Clii He OONBLUIMHCTBO
KOMMEHTATOPOB HBIHEITHETO IOKOJNEHHS CUUTAId 3TO COBEPLICHHO
HEBO3MOXKHBIM. CaMbIM apryMEHTUPOBAHHBIM OH MPU3HAET 3asBJICHHUE
npodeccopa npasa Ipuka [loznepa: «Takomy [mpaBooxpaHUTETBHOMY |
areHTCTBY MoHaZoOmmace Obl apMusl WM MOJHIMS, BOOPY)KCHHBIC
OpY)XHEM, U eclii Obl 3T0 ObLIO0 3P PEKTUBHO MPOTHB MOTYLIECTBEHHBIX
rOCYAapcTB, CaMO areHTCTBO JOJDKHO ObUIO Obl MMETh MOILHYIO ap-
muto. Ho uyTo momemano Obl 3TOMY areHTCTBY HCIIONB30BaTh CBOIO
BJIACTh JUIS AOCTHXKEHHSI COOCTBEHHBIX T€ONOIUTUYECKUX Leleld — HITn
Lenel ero COTpyAHUKOB, WM TeX, KTO ero KOHTPOIUpPYET, BKIIOYasi,
BO3MOXKHO, BIIMSTENbHbIC Ipyrue crpanbl? OTBET TakoB — HHYETO.
U nMeHHO MO3TOMY pEanbHOr0 MEXIYHAPOAHOTO MPaBOOXPAHUTENb-
HOT'O OpraHa He cymecTByer» (IuT. 1o: [3, p. 73-74]).

Kak ormeuaer aBTOp, eMy M3BECTHO, YTO Ha CETOAHAIIHHNA JCHb
CYIIECTBYET JIMIIb OHA KHUTA, B KOTOPOH CHCTEMaTHYECKH paccMaT-
pHUBaeTCsT KIMEHHO 3TOT BONPOC, — KHUTA MO peAakuueil mpodeccopa
Jluakonena I1. Bnympwmnga «MexayHaponHbsie BOOPY>KEHHBIE CHIIBL:
BOIIPOC MOJJEP:KaHUSI MUPa B BOOPY)KEHHOM U pa3opyrKaromemcs MU-
pe» (International Military Forces: The Question of Peacekeeping in an
Armed and Disarming World), (1964). B »Toii kHHre mpeacTaBieHbI
pas3nUYHbIC B3I KCIEPTOB TI0 BONPOCY O CO3AaHUU MEXKIYHApO.-
HBIX CHJI C TIOIMLEUCKUMH ToTHOMOYHsIMUA. OIHO U3 BO3pasKeHUH Mpo-
TUB WJIEH O CO3JaHMM OOIIMX MEKAYHAPOIHBIX MOJHLIEHCKHX CHJI Ka-
caercsl HaJeXHOCTU COJNJAT, BXOASAILIMX B COCTaB 3TUX CHI. «MBbI He
MOXEM OXHJaTh, YTO OOJBIIME MAacChl OTHENBHBIX IpeAcTaBUTENeH
pasHBIX HAlMi CMOTYT OBITh HACTOJBKO JOSUIBHBIMHU, YTOOBI BBINOJI-
HATh HAJGKHO M OECHPEKOCIOBHO JIOOBIE MPHKAa3bl, KOTOPbIE MOXET
JaTh UM MEKIYyHapogHas OpraHu3alus... TakuMm oOpa3oM, MeXIyHa-
POAHBIM TONHLEHACKMM CHJIaM... BCErJa YrpoKaeT YacTUYHBIA HIIH
HOJHBIN pacniamy (LuT. mo: [3, p. 74]).

[Ipodeccop Cronmu Xoddman cumtaer: «O MexAYHAPOTHOMH
MOCTOSIHHON apMHUH HEe MOXKeT ObITh M peun. [Ipobnemsl coctaBa u auc-
JIOKAaMM ObUTH OBl Hepa3pelluMBbl, U BOMPOC JOSUTBHOCTH BCTal OBl B
cBoel camoii octpoii opme... HeBO3MOKHO TIPEICTaBUTh, KaK CETO-
JOHSIIHAE CONEPHUKM [HALMH]| COrNAacHIUCh Obl Ha CO3JaHHME TaKOTO

48



Mup 6e3 60iin u Konghnukmoe — 603moxcen nu? Bonpocuwi,
60IHYIOU{lE YUEHBIX

MOHCTpa...» Kpome Toro, BaxkHble IpoOIeMBbl BUIATCA B pa3zelicHUH
Bocroka n 3amaga, 4To IenaeT HeBO3MOXHBIM CO3JIaHHE JIIOOOro BHIA
MEXTyHapOIHBIX MOMULEHCKIX CHJI M PELIEHHE BONpOCca «KOMaH/I0Ba-
HUA ¥ KOHTPOJs». C MOMOIIBIO KaKOro IIpoIiecca U Mo YbEMY PELICHHUIO
JOJDKHBI OBITH IPUBEICHHI B ICHiCTBUE MEKAYHAPOJHBIE CUIIBI? — 3aa-
et Bonpoc C. Xopdman (uurt. no: [3, p. 75-77]).

Bce Bwimeckazannoe, cumraer k. T. Pannu, nyraer mro0oro,
KTO HaJeeTcsl AOMOIHUTH 3JIEMEHThl KOHLENIUN «Mup BO BCeM MHUpe
MOCPEACTBOM 3aKOHA» KAaKHMH-TO, Ka3ajoch Obl, JIOTMYECKH HEoO0Xo-
IuMbIME MupoTBopueckumu cunamu OOH. «JIrobas momeiTka B COBpe-
MEHHOM MHpe O00ECNeunTh KOJJIEKTUBHYIO O€30MacHOCTh MPOTUB
KPYIIHOH AepkaBbl “NOYTH TaK K€ HEBO3MOXKHA, KaK PacCUMTHIBAIIH
cocraButenu Ycrasa OOH”» [3, p. 78].

O3Hauaer 511 3TO KOHeI Bcer uaen «Mupa Bo BCEM MUpE depe3
3akoH»? 37ech aBTOpP ONTHUMHUCTHYHO HAJIeeTCsl Ha ee KM3HECIoco0-
HOCTb M Ha3bIBaeT JIBE€ MPHUYMHBL Bo-mepBbIX, 3TOMy Oyner crmocol-
CTBOBaTh CO3/IaHUE OOLICPUHATOrO0 Habopa NPaBOBBIX CTPYKTYD,
MPEACTABISAIONIMX COOO0H BCEOOBEMITIOIIYIO CHCTEMY pa3pelleHHs
MEKAYHAPOJHBIX CIOPOB, KOTOPOH «HE MOTpedyercs MHOTO “‘CHIIbl”
T obectiedueHus ee coOmoneHus». Bo-BTOpEIX, olpeneneHHble 3a1auu
MOT'yT BEIONHATh MupoTBOpueckue cuinbl OOH (United Nations Peace
Forces — UNPF).

C touku 3penus JJx.T. PaHHM, «110 Mepe TOro Kak Mbl C KaXIbIM
JIHeM MproOperaeM Bce OOJBIINI OMBIT paboThI ¢ YKe CYIIECTBYIOIIH-
MU MHupoTBOpueckuMu cunamu OOH, moBblmas uX NOTEHIHAT U KOM-
METEHTHOCTb, C COMYTCTBYIOLIMM BEPOSITHBIM COKpAIlleHUEM YHCIEHHO-
CTH BOOPYXEHHBIX CHJI OTJIENIbHBIX CTPaH, Mbl IIPHJIEM K TOMY MOMEHTY,
KOTJ1a HOPMAJIbHBIM OXXHJIaHWEM OyIeT TO, YTO MEKIYHapOJHBIE MU-
POTBOpPYECKHE CUIIBI CTAaHYT €IWHCTBEHHBIM HaJJIEKAIIUM CpPEACTBOM
paspelieHusi MEKAYHAPOIHBIX KOH(QIHMKTOB... OIHOBpEMEHHO TaKOW
KOH(JIUKT JOJKEH PEeryJnpoBaThcsi BCEOOHEMITIOIIMM HAOOpOM MEX-
JYHapOIHBIX HOPM M MEXaHM3MOB paspemieHus cropos. Korma 3to
MPOHU30HAET, MBI IPUIEM K TOMY, YTO (DAKTHUECKH 3aMEHHM MpPHUMEHe-
HUE CHJIBI JUISL Pa3pelIeHUs] MEKIYHAPOIHBIX KOH(IMKTOB BEPXOBEH-
cTBOM IpaBa. Ecnu u xorga 3TOT J€Hb HACTYNMT, MBI OCYIIECTBUM
JITABHIOIO MEYTY YeJIOBEUECTBA O MUPE BO BCEM MHUPE C MOMOLIbIO 3aKO-
Hay [3, p. 82].
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Bonbmoe Baumanue B kaure k. T. Pannu yneneno ponu oOre-
CTBEHHOI'O MHEHUS — «KOPOJIeBHI Mupay. OOIIecCTBEHHOE MHEHHE, MO~
YepKUBAEeT OH, CTAHOBUTCSA OAHOW M3 CaMBIX BaKHBIX «CaHKIHU» B
MEKAYHAPOIHBIX OTHOILICHHUSX, C KOTOPOW TOCYAapCcTBa JIOJKHBI CUH-
taThcd. [lo Mepe pocTa 3HAHHM 0 MEXIYHAPOAHOM MPaBe U €ro MpHo-
putere o0IIECTBEHHOE MHEHHE OyAeT yCHIuBaTh 3PQeKT «MopaabHOI
CaHKIMW, HaJlaraeMoW B cllydae HapyLICHUs MEXIYHapOAHOrO IpaBa
[3, p. 78].

IlogBoxnst utor, aBTOp yTBepKAaeT, 4to: (1) MpakTUYEeCKH Bcex
HACHJILCTBEHHBIX KOH(IJIUKTOB MOXHO ObUIO ObI M30€XaTh, €clnu Obl
Obula JOCTYMHa Kakas-miuOo QopmMa MPHHYIUTENBHOTO pa3pelieHus
CIIOpOB; (2) maxke eciii MOXKHO IPEACTaBUTH cebe ciaydail, korna WPTL
He cpaboTai, HeT HUKaKOro BpeJa B MONBITKE UCIIOIb30BaTh MEXKIyHa-
pOIHBIE METOABI paspenieHust cropos; u (3) tor dakrt, uto WPTL
HaTpsAMYIO HE Kacaercsl «MajbIX BOWH», OH CIIOCOOCTBYET MpenoTBpa-
IICHHIO KPYIHBIX BOMH [3, p. 91].

B HexoropoMm cMmeicie, u 3T0 nmoxdepkuBaer k. T. PanHu B 3a-
KIIIOUEHHUH, CHJIBHBIM akUeHT Ha «Mupe BO BCEM MHUpPE IOCPEACTBOM
3aKOHa» MOXET BBECTH B 3a0myxnaeHue: «Eciam Mbl Korga-imbo cMo-
JKeM 00eCHeyuTh MHP BO BCEM MHpPE B COOTBETCTBHHU C 3aKOHOM, 3TO
OyZeT NWIIb CBOEro poAa KpaeyroJibHbIM KaMHEM MAJIsi Pa3BUTHA BO
MHOTHX JIPyTrux 001acTsaX AeATeNbHOCTH. B KOHIIE KOHIIOB, 3aKOH — 3TO
BCEr0 JIMILb KPUCTAIM30BAaHHOE 00IIeCTBEHHOE MHEHUE. Takum oOpa-
30M, B HEKOTOPOM CMBICJIE 3Ty KHHTY MOXHO OBUIO OBl 03arjiaBUThH
«“Mup BO BceM MHpeE uepe3 yriayOiieHue moHuManus’; wim “Mup Bo
BCEM MHpE Yepe3 MEKKOH(PECCHOHANBHBIA auanor’; wim “Mup Bo
BCEM MHUpe depe3 oOpasoBaHue”; win “Mup BO BceM MHpe yepe3 ara-
JUTAPHYIO PEBOMIOLNIO”; WiaH “Mup BO BCEM MHpPE 4epe3 TOPTOBIIO U
Typusm”; win “Mup Bo BceM mupe depe3 My3biky”» [Ibid., p. 98].

Jlanee MbI KpaTKO OCTaHOBHMCSI HA HOBOM HAay4YHOM HCCIIEHOBa-
HUU — 00bEMHOI KOJUIEKTHBHON MOHOTpaduu Mmoj Ha3BaHueM «Mex-
OyHapoJHOE MPaBO B 00MacTH KOH(MIMKTOB M O€30MaCHOCTH», aBTOp-
CKHH KOJUIEKTHB KOTOPOH BKJIIOUAET YYEHBIX «OyKBaJIbHO CO BCEX
KOHTMHEHTOB U BCEX OCHOBHBIX MPaBOBBIX crucTeM mupa» [2]. Ilo cBo-
eMy 00beMY M COIEpKaHMIO €€ MOXXHO MPHU3HATh OJHUM U3 Haubonee
CEpBEe3HBIX U KOMIUIEKCHBIX HaYYHBIX MEXAYHAPOIAHBIX MCCICAOBAHUN
nocnenHero roga. Kak ormeuaer B npenucnosuu Caitmon Yecrepman,
nexkaH U npodeccop Haumonamsnoro yHusepcurera CuHTamypa, «OT-
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MPaBHOM TOYKOH B TOATOTOBKE 3TOH paboThI OBUIO TO, YTO YIPO3BI MEXK-
IQyHapOAHOMY MHUpPY M 0€30MacCHOCTH MHOTOUMCIICHHBI U HE 00513aTeIbHO
BOGHHOI'O XapakTepa, W TO3TOMY HCCIEAOBAaHUE MEXKIYHAPOTHOTO
npaBa KOH(IMKTOB M 0€30MaCHOCTH BBIXOJMT 33 PAMKH Y3KO OIpere-
JICHHBIX KIACCHYECKHX O0JIacTel, TAaKMX KaK MPUMEHEHHE CHIIBI, TPaBO
BOOPY>KEHHBIX KOH(JIMKTOB, MHPOTBOPYECTBO, OEKEHCKOE IMPaBO H
MEXTyHapOJHOE YrOJIOBHOE MPaBo» [2, p. v].

B 3710if KHUTE, ¢ YUeTOM peainii COBpEMEHHOI'0 MUpa, OOJIbLIOe
BHMMaHUE YJENAETCs BOIPOCaM, KAcaroIMMCS MEXKIyHapOJHBIX KOH-
¢MKTOB M 0€30MacHOCTH, KOTOpPBIE PAacCMAaTPHUBAIOTCS C Pa3IHMUHBIX
TOYEK 3pEHUs. TMONUTHUYECKOM, MPaBOBOH, COLMOIOIMYECKOH, (uio-
co()CKOM, IKOHOMHUUECKOW U KyNbTypHOU. OHUM M3 aclEeKTOB TaKOIr'o
MOBBILIEHHOTO BHUMAHHUS ABJISETCA TO, YTO 3HAUYUTEIBHOE YUCIIO BbIC-
MIUX Y4eOHBIX YUpeKIEHHH OO BBEIM OTHAENbHBIE KYypChl MO MpPO-
OneMaM MEKIYHAPOAHBIX KOH(IUKTOB M 0€30MacHOCTH, OO WHTe-
TPUPYIOT DJIEMEHTBl 3TUX TeM B OOLIME KYPCHI MO MEKAYHAPOJHOMY
nyOJIMYHOMY MpaBy, MEKIYHApOJHBIM OTHOIIEHHSIM, MOJIUTOIOTHH,
XKypHaJIHCTHKe M T.A. Kak monaraloT copemakTopbl KHHIH, ITOMHMO
CTY/IEHTOB, AaHHas padoTa TaKKe IPUHECET MOJIb3Y TeM, KTO paboTaer
B aHAJUTUYECKHX LICHTPAX, MEKIPABUTEILCTBEHHBIX U HEMPaBUTEIb-
CTBEHHBIX OpraHM3aLMIX, 3aHUMAIOIINXCS BONPOCAMH MHUPa, KOH(IHK-
TOB M 0€30I1aCHOCTH, a TAKXKE CIYKHUT B BOOPYKEHHBIX CHJIaX U 00y4a-
eTcsl B BOGHHBIX aKaJIeMHSIX.

Yacme 1 («Oxpansiemvie yeHHocmu») BKIIOYAET TJIaBbl, aBTOPBI
KOTOPBIX MCCIEAYIOT ILIEHHOCTH, 3alllMIIAaeMble COOTBETCTBYIOLUMMHU
MEXKIyHapOAHBIMH IPAaBOBBIMH HOPMaMH, a TaKK€ ONHCBHIBAIOT JIesl-
TENLHOCTh HEKOTOPBIX KIIIOUEBBIX MEXKIYHAPOAHBIX MHCTUTYTOB, oOec-
MeYrBaroIrX coOmoaenne 3tix npaswi. [loguepkuBaercs, uto 6e3omnac-
HOCTB ¥ 0J1arornoiydne 4enoBeuecTBa OCHOBaHbI Ha (PyHIaMEHTaIbHBIX
LIEHHOCTSIX KaK €CTECTBEHHOTr0, TaK M MO3UTHBHOIO Xapakrepa. B meH-
Tpe BHUMaHusi — uzes rymanHoctu (P. ATampkaHOB); NPHHIMIT CaMo-
onpenenenus HaponoB (b. KamrHukoB); Teopusi BEepXOBEHCTBa IpaBa
(3. Kannen u K. I'opoberr); MecTo u poiib 00LIero Hacaeus YenoBeye-
ctBa (B. Bentypa u 3. ®uiibo); KOHIEHIHS KyJIbTYPHOTO pElsTHBU3MA
B MEKAYHAPOAHOM IIpaBe MpaB uenoBeka (A. DHTenaHs BaH).

B uacmu Il («IIpaso») uccienyroTcsi OCHOBHBIE 00JaCTH MEX-
OyHapOJHOro MpaBa, Kacaloluecss KOHQJIUKTOB U 6e30macHOCTH. 31ech
MpeAcTaBieH 0030p MO MPAaBOBOMY PEryJIHPOBAHUIO TIPUMEH CHHSI CHITBI
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(O. bakupmpxuoriy), oocyxnaercs aestensHocTh CoBer besomacHocTH
OOH, ero »BONIOIMOHUPYIONIAS POJIb B MOAEPKAHUU MEXKTYHAPOIHO-
ro Mupa W 0€30MacHOCTH, AHAIU3UPYIOTCS YCIOBUS UL BBEOCHUS
canknuii CoBerom besomacnoctu (P. demnano, b. Mepdu, C. Xac-
clep), paccMaTpUBAIOTCSl PEXHM IKCTEPPUTOPHAIBLHOTO Pa3BepPTHIBA-
HUS TOCYIapCTBEHHBIX BOOPY)KEHHBIX CHJI M TMPABOBOM PEXUM 3ampe-
LICHUS] XUMUYECKOr0 ¥ OMOJIOTHYECKOT0 OPY>KHSI, BOIIPOCHI [IPABOBOT'O
PEryIMpOBaHUSI HOBBIX BHJIOB OPYXHs, B TOM YHCJIE OCIEIUIIOLIETO
JIa3epHOr0 OPY>KHsI, KOHLEMIHUS MPSIMOTO y4acTUsl B BOGHHBIX JICHCTBU-
ax (DPH), ananusupyrorcs BO3AeHCTBHE BOOPYKEHHBIX KOH(IMKTOB
Ha OKpYXaloOIlyl0 CpeAy M IpPHUPOIHBIE PECYPCHI, a TaKKe raarckoe
MpaBO O BOEHHO-KOCMHUYECKMX Olepanusx. MHOro BHUMaHUS B 3TOU
YacTH YJIENsAeTcs 3alllUTe KYJbTYPHBIX LIEHHOCTEH B XOJ€ BOOPYXEH-
Hbeix koH(pukroB (K. Baitpon, [[. BannenOyraapa, P. Aramkanos, E.
[{ei0ynenko, A. Inaronosa, K. Mauak, T. Cmut, M. Jloctans u ap.).

Yacmo 11 («<HHcmumymol») NOCBAIIEHA YHUBEPCAIBHBIM U pe-
THOHAJIbHBIM HWHCTHTYTaM, KaK MEXIPaBUTEIbCTBEHHBIM, TaK U He-
MPaBUTEIbCTBEHHBIM, KOTOPBIE UTPAIOT BAKHYIO POJIb B 00ECTICUYCHUN
COOIOZICHNST MEXKTYHAPOIHOTO MpaBa B 00JaCTH KOH(IMKTOB 1 0e3-
OIMACHOCTH U B TOAJIEP)KAHUN MEKAYHAPOJHOTO M PErMOHAIILHOTO MU-
pa u Oe3zomacHoCTH. [1OCKOIBKY TaKMX YYpEeKIEHUH MHOMKECTBO, aB-
TOPCKMH KOJUIGKTUB TOZOLIEN HW30MpaTeNbHO K BBIOOPY OTHX
WHCTUTYTOB: PsIJl CTaTel KacaroTcs MPEACTaBUTEIbHBIX PETHOHAIBHBIX
OpraHu3aliii ¢ MHMPOKUMH KOMIETEHIMSIMHU, BKJIIOYas BOMPOCH Oe3-
OIACHOCTH, TaKUX Kak OpraHuzanus 1mo 0e30macHOCTH U COTPYTHHYE-
ctBy B EBpone (OBCE), EBpomneiickuii coto3 (EC), Accounanus rocy-
napctBe  Bocrounoit Asum (ACEAH), Opranumsanus [oroBopa o
KojlekTuBHOH _ Oesomacnoctn  (OJKB)  wmap. (M. Lusapac,
0. Xamymnaka, M. Bamtoxa, C. CaxapueB). B 3Toii yactu npeacraBieHbl
0030pbI JeaTenbHOCTH MexayHapomHoro yronoBHoro cyma (MVYCQ),
JEHCTBUS «THOPUAHBIX» TPHOYHAJIOB U MEXAHU3MOB MMOCTKOH(DIUKTHO-
ro MPaBOCYAMSA, OMHCHIBaeTCsl paboTa SKCTPAOpAUHAPHBIX KaMep B CY-
nax Kamb6omxu (ECCC) (O. bosamrer, XK. Tepesemmut, 3. buccer,
M. Barwuac).

Pspn rnaB wactu III mocesiiieH yHUBEpCAIbHBIM UHCTUTYTaM, Kak
to: Uurepnon (E. Ipidynenko u C. Cyapec), FOHECKO (V. Kagam),
IOHUCE® u BO3 (H. Xennens) u [TIPOOH (Xynuo I1.®. X. ne Cu-
keripe, O. MrteBer u JI.C. ®abpuca), MexIyHapOIHOE JBHKEHHE
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Kpacnoro Kpecra u Kpachoro Ilonymecsma (X. lnuke), mpaBo3za-
mutHele ¥ Tymanutapuele HIIO (H. enpmens, T. Koporkuit u
P. Enenvies).

Yacme 1V («Bvl306b1») WILTIOCTPUPYET HECKOIBKO Yrpo3, Tpe-
OyIOIIMX TBOPYECKOIO W HOBATOPCKOTO MPUMEHEHUS CYIIECTBYIOIINX
npaBui. Bo BcTynmuTenpHOM rnaBe o0cy:kaaercs: mpodieMa H3MEH CHHS
winMmata (T. Cmut), nanee uaer riaaBa o OpaKOHBEPCTBE B JUKOH NpPH-
pOAe Kak yrpo3e MexayHapogHoMmy Mupy u OesomacHoctu (D. Han-
nane u M. BalinennunoBa). B ciexyronmx AByX riiaBax paccMaTpHBa-
eTcsl BONPOC O NMPUMEHEHHWU CUJIBl B KOHKPETHBIX KOHTEKCTax, B TOM
YHcie ee UCMONb30BaHUM B LIENAX peaju3alliy MpaBa Ha caMoolpere-
nenne (. YenBuk). B menTpe BHumanus O. OMoporOe — aeicTBUS
Adpukanckoro corosa npotuB HaeMHHKOB, C. bok n H. Bronte — nonu-
THKa MEKAYHApOAHOrO MpaBoCyAus. B mocmenyromux riaBax o0Cyx-
JaroTcsl MpoOIeMbl TIpaB MOKWIBIX JIOJSH W MHBAJIHIOB B KOHTEKCTE
BBI30BOB Oe3omacHocTH U ipodiembl oeqHocTH (X.I1.d.X. ne Cuketipa,
J.C. ®abpuc u X.J[x. Xomem ne Cukeiipa, O. IImu).

Yacme V («IIpecmynienusy) NOCBSILEHA MEKIYHAPOIHBIM TIpe-
CTYIUICHHSM M HEKOTOPbIM TpPAaHCHALMOHAIBGHBIM MPECTYILICHHSIM.
«OCHOBHBIC» TPECTYIUICHHUS M0 MEKAYHAPOJHOMY MpPaBy — 3TO Ipe-
crymienus npotuB dvenoBeuHoct: ['. Kemn mnumer o6 amapreupe,
E. CankeBuu n C. CasniuH — 0 BOEGHHBIX IpecTyIuieHusx, A.JI. Xaprur —
00 arpeccun. PaccMaTpuBaloTcs Takue TeMbl, KaK BOEHHBIH KO
(IT. Xad), pemuruosnsiii skcrpemusm (L. EpanueBa), koHTpabania
moaeit u toproeist moabmu (H. CabneBckas) M opraHu3oBaHHAs Mpe-
crynHoctb (T. Kproccmana).

Haxownern, B uacmu VI («Temamuueckue ucciedosanus») o0Cyx-
Jaf0TCsl HECKOJIBKO KOH()IMKTOB C Teorpauueckoil M TeMaTH4eCKOn
Touek 3peHus (B Kambomke, Mpsame, CeBepHom Kumpe u ObiBIeit
OrocnaBuu, Cesepnoit Hpnanaunm). TemaTuueckue HCCIeIOBAHUS
BKITIOYAIOT «BOMHY c TeppopuzMom» (P. Apk BaH), pa3MmblluieHus: 00
OTBETCTBEHHOCTU PEIIMTHO3HBIX AesATeNeid 3a KOH(IMKTHI, MOTUBUPO-
BaHHBIC pENUTHeH, U 00 OTBeTCTBEHHOCTH KaTonnmdeckoil LiepkBH 3a
cekymapuzanuio nepksu (H. 3amOpan-TeBap). Ponb MexayHapogHoro
MpaBa B MPEAOTBPALICHUH U Pa3pellieHHH BO3MOKHBIX KOH(JIMKTOB H3-
3a Bomel B lleHTpanbHOM A3uMM MOKa3zaHa B TJlaBe, HalHMCaHHOW
X. Hamrynra.
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B 3axmoueHne moauepKUBaeTca, YTO B MEXIYHAPOAHOM IpaBe
MOHATHS KOH(IMKTAa 1 0E30IIaCHOCTH 4acTO MOHUMAIOTCS y3Ko. Takoi
MOJXO0Jl HE YUUTHIBAET OoJiee MUPOKUI CHEKTP CUTyallid B (aKTOpoOB,
KOTOpBIC CO3JAIOT WM CMSTYalOT KOH(IMKTBI MIIM MU3MEHSIIOT UX MpHU-
poxny. Ilo MHEHHIO COpPEIAaKTOPOB AAaHHOTO M3AaHHWsA, ONpaBIaH Ooiee
IIMPOKUH B3I, MPUHATBIA B 3Tol KHHMre. OH TO3BONISET OonbliIe
y3HaTh O MPUYMHAX KOH(IUKTOB W HACHIMS M M3MECHUTH HallMOHAIb-
HYIO TIPAaBOBYIO CHCTEMY B LENIAX OOECIeUeHHUs] HaIJIexallero paspe-
LICHUS! KOH(JIMKTOB, YCTPAHEHUs MX NPUYMH, Pa3yMHOro MOIXonAa K
TeM MPOTUBOIOIOKHBIM HHTEpEcaM B OOLIECTBE, KOTOPBIE YACTO CTOST
3a BCIIBIIKAMU HACWJIMS U HapyLIeHus mpaB yenoBeka [2, p. XI-XII].
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CKYPKO E.B.' POJIb MEXJIYHAPOJHBIX OPTAHU3 AU
B 3AIIUTE MUPA U BE3OITACHOCTM. (O630p)

Annomayus. B 0630pe paccMaTpUBaIOTCs aKTyaJlbHBIE BOIPOCH
POJH MEKIYyHAPOIHBIX OpraHU3alril B MOJIEpKaHUM MUpa U Oe3zomac-
HOCTH: pa3paboTka MEeXaHHW3Ma COTPYAHHWYECTBA B pamkax | eHepaib-
Holt Accambnen OOH mo mpekpalieHuIo CylIecTBEHHBIX HapyIIeHHU
HMMIIEPAaTUBHBIX HOPM MEXIYHApOIHOrO IpaBa; OLEHKH M MOIXOABI K
npuiokeHuto HopM MaHgaTta Cosera bezonacnoctn OOH B oTHomIe-
HUU «HETPaJULIHMOHHBIX» yrpo3 Oe3omacHoctr, COVID-19; Bompocs
MaH/JaTa ¥ KOOpIWHALMHN ACITEIBHOCTH MEXKIYHApOAHBIX OpraHu3a-
il B cepe noaaepkaHus Mupa, 0€30MacHOCTH | MOPSIKA.

Knrwuesvie cnosa:. MexxayHapoJHOE IIPaBO; MEKIYHAPOIHBIE Op-
raHu3alluy; MpaBoBoe peryiaupoBanue; Opranuzauus OObearHEHHBIX
Hammii; MexmyHapoAHBIA MUP; MEXIyHapoaHas 0€30MacHOCTb.

SKURKO E.V. The role of international organizations in maintaining
peace and security. (Review)

Abstract. The review examines topical issues of the role of inter-
national organizations in maintaining peace and security: the develop-
ment of a mechanism for cooperation within the UN General Assembly
to stop significant violations of peremptory norms of international law;
assessments and approaches to the application of the norms of the UN
Security Council mandate in relation to “non-traditional” security
threats, such as COVID-19; issues of mandate and coordination of ac-
tivities international organizations in the field of maintaining peace,
security and order.

! Cxypro Enena Bauecnasoéna — cTapimvii Hay9HBIH COTPYJHUK OT/eEJa IPaBo-
Benennss UTHUOH PAH, kann. opua. Hayk.
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Mna yumuposanun: Cxypko E.B. Ponb MexxayHapOgHBIX OpraHu3aui
B 3ammuTe Mupa u Oe3omacHoctd. (O630p) / CounnanbHble M TYMaHUTapHBIC
Hayku: OtedecTBeHHas U 3apyoexnas jaureparypa : MAXK. Cep. 4 : Tocynap-
ctBO 1 mpaBo. — 2023. — Ne 1. — C. 55-67. DOI: 10.31249/iajpravo/2023.01.04

[Ipobnembl ponu MEKIyHapOIHBIX OpraHM3alWN B TMOIAEpKa-
HUU MEXIYHapOJHOTO MUpa M 0€30MaCHOCTH HEM3MEHHO HaXOAATCS B
LIEHTpEe BHUMAaHUA YYeHBIX. B mocieaHue rojapl B OTEUECTBEHHBIX HC-
CIIeIOBaHMAX OBUTH MPOaHAIN3UPOBAHBI MHOTHE BOIPOCHI, CBSI3aHHBIC
¢ (YHKIMOHWPOBAaHHEM MEKIYHAPOIHBIX OpraHU3alui, B TOM YHUCIIE
HOpPMAaTHUBHBIE OCHOBaHHUsI MupoBoro nopsaka (OOH u apyrue mexmy-
HaponHble opranuzauun) [4]; pedopma OOH u ee BiusiHME Ha coBpe-
MEHHYIO CUCTEMY MEKIYHapOIHBIX OTHOLIEHHUH [2]; mpobiema pasHo-
yTeHuil B moHMMaHuu cyimHoctu ycunuih OOH B chepe nonaepkanust
MEKAYHApOJHOro Mupa M Oe3omacHOCTH [3]; MpOTUBOpEUUs] MOAEIH
KOJIJISKTUBHOM Oe3omacHocTH [1] v psig qpyrux.

Henn mopnep:kaHus MEKIYHApOJHOTO MHpa M 0€30MacHOCTH
MyTeM NpeNoTBpaIleHNs KOHPINKTOB U OKa3aHHs CONEHCTBUS CTOPO-
HaM KOH(JIMKTa B NPUMHUPEHHH C MOMEHTa co3gaHusi OpraHusalnuu
OO0benuuennblx Hanmit B 1945 r. Bcerna sIBISAINUCEH U ABJISIOTCS OCHOB-
HBIMU B ee aesTenbHOCTH. OCHOBHBIMH (hOpMaMM U HaIpaBICHUSMH
nestrenbHoctd OOH B mogaep:kaHny Mupa 1 0€30MacHOCTH SIBIISIIOTCSL:
MPEBEHTUBHAS JUIIOMATUS M MOCPEIHUYECTBO; MHUPOTBOpYECKas aes-
TENBHOCTh; MUPOCTPOUTENBCTBO; OOpPb0a C TEPPOPH3MOM; pa3opyKEHHe.

['maBHYIO OTBETCTBEHHOCTH 3a MOJJEPKaHHUE MEXIYHApOTHOTO
mupa u 6e3onacHoctH HeceT CoBer beszomacHoctu (CB) OOH. On xe
UTpaeT BEAYIIYIO pOJib B ONMPEAEICHUH HAJINYKS YTpO3bl MUPY WM aK-
Ta arpeccuu. Ot nmna Cosera bezomacHocTH HampaBIAIOTCS MPU3BIBBI
K CTOpOHaM B CIIOPE YpErylIupoBaTh €ro MUPHBIM ITyTEM, a TAKKe J1a-
IOTCS PEKOMEHJAINMM 10 METOAAM MM YCIOBHSAM YpPEryIHupOBaHUS.
B coorBerctBuu ¢ rmasoi VII YceraBa OOH Coser besonacroctn Mo-
KET MPUHHUMATh NPUHYAUTENBHBIE MEpPbI JUIA MOJAEp KaHUA WIN BOC-
CTaHOBJICHHS MEXKIYHApOIHOrO MUpa M Oe3zomacHOCTH. Takue mepsl
BApBUPYIOTCS OT SKOHOMHUYECKUX CAHKIHH 7O MEKIYyHAPOIHBIX BOCH-
HbeIx neiictBuil. Cb OOH Ttaxke yupexpaer onepaunu OOH no nog-
JIepKaHUIO MUpa U CHENHATIbHBIE TONUTUYECKHE MUCCHH.
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Baxxuple 1 B3anMoJONONHAIONME QYHKIUU B €€ YKPEIJICHHS
MUpa 1 0e30MacHOCTH HapsAAy C APYTMMH OpraHaMu U YUpexACHUSIMU
OOH ocymectensitor ['enepanbnas Accambnes (A) OOH u I'ene-
panbHbiit cekperaps OOH. 'A OOH sBasieTcsi OCHOBHBIM COBEILIATEINb-
HBIM, TUPEKTUBHBIM M NpeacTaBuTenbHbIM opranoM OOH. Ona mpen-
JlaraeT peueHHs M BO3MOXHOCTH Ul JTOCTHXKEHMS KOHCEHCyca I10
TPYAHBIM BONpOCAM, SIBISAACH (OPYMOM IJisi BEACHUS AWUIIOMAaTHYe-
CKHX TIeperoBOPOB M BBICKA3bIBaHMWS MperTeH3uil. Bompocamu mupa u
OezonacHocTH 3aHUMatoTcs [lepBriii KOMUTET (BOIPOCH Pa3opyKeHUs
U MEeXAYHapoAHOH Oe3zomacHOCTH) U UeTrBepThlii KOMUTET (CIelHalb-
HbIE HOJMTHYECKUE BOIIPOCHI M BOIPOCHI JIEKOJOHU3ALMH )",

OnuH U3 OCTPBIX BOIIPOCOB, OOCYKOAEMBIX B MyOJIMKALUIX He-
KOTOPBIX YYEHBIX-MEKIYHAPOIHUKOB, — TIOBBILICHUE POJIH MEKIyHa-
POAHBIX OpraHM3alUii B MOJJAEpX)aHUM MUpa U Oe3zomacHocTH. Peup
UAET O MPEAJIOKEHUAX MO pa3paboTKe MEXaHHW3Ma COTPYIHHYECTBA
rocygapcts B pamkax ['A OOH mno mpekpallleHuIO CyIeCTBEHHBIX
HapyIICHWH MMIEPATUBHBIX HOPM MEXKIYHAapOAHOrO mpaBa (jus
cogens); o6 omenkax u momxogax Cb OOH k «HeTpaguIMmOHHBIMY)
yrposzam Oe3onacHocty, Hanpumep COVID-19; a takke o xoopauHa-
UUU JEATENBHOCTH MEXAYHAPOIAHBIX OpraHM3aluil (BKIIOYas peruo-
HaJbHBIC U HerocynapcTBenHsie) ¢ OOH.

Pone TA OOH B conmelicTBHM NpEKpallleHUIO CYLIIECTBEHHBIX
HapyLIEHWH UMIIEPATUBHBIX HOPM MEXAYHAPOIHOTO IIpaBa — TeMa UcC-
cinenoBanust PeGekkn JDx. bapOep, coTpymHuka VYHHBepcHUTeTa
Ksuncnenna (Asctpanus) [5]. Kak ormeuaer aBTop, B 2019 r. Komuc-
cus o mMexayHapoaHoMmy npaBy OOH npunsina Ilpoekt 3akmtoueHus
00 MMIIEpaTHBHBIX HOPMaX MEKIyHapopHoro mpasa’ (manee — [IpoekT
3axmroueHus). [Ipoekt oOparaercss kK BOmpocy 00 00s3aTenbCcTBax roc-
yOApCTB, BBITEKAIOIIMX M3 CEPhE3HBIX HApPYLUIEHWH HWMIEPaTUBHBIX
HOpM. JTOT [IpOEKT B 3HAUMTENBHON €ro 4acTH AyOJUpYyeT CTaThbH U3
Pesomorun I'A OOH 56/83 2001 r. «O6 0TBETCTBEHHOCTH TOCYAApPCTB

! [onnepxanne MexIyHapoaHOTO MHpa U O6e3omacHocTH / Opranmanus O0b-
emnaennbix Harmmit. — URL: https://www.un.org/ru/our-work/maintain-international-
peace-and-security (nata obpamesus: 21.10.2022).

2 International Law Commission (ILC). Report of the International Law Com-
mission on the Work of its 71% Session (29 April — 7 June and 8 July — 9 August 2019).
UN Doc A/74/10, 141-208.
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32 MEXIyHapoJHO-IPOTUBONpaBHbIe AesHusm» (ARSIWA)L. B uacTtHo-
cty, B IIpoekTe moarBepxxaaerca conepxkamieecs B ARSIWA nonoxe-
HUE O TOM, YTO TOCYJapCTBa «IOIKHBI COTPYAHWYATh, YTOOBI 3aKOH-
HBIMHU CPEICTBAMH IOJIOKHUTH KOHEL JJI000MY Cepbe3HOMY HapyLICHHUIO
TOCYAapCTBOM 00513aTeNbCTBA, BBITEKAIOMIETO M3 MMIIEPATHBHON HOp-
MBI 00IIIEro MeKIyHapOIHOro mpasa (jus cogens)» [5, p. 1].

B passutne nonxoga ARISWA, Ilpoekr 3axmouenus Komucenn
M0 MEKIYHapOTHOMY MpaBy JIaeT YriuyOJIeHHBIH IOPUIMYECKUNA KOM-
MEHTapuil 10 MHOTUM BOIIpOCaM, KacCaloUIMMCS MMIIEPaTUBHBIX HOPM
MeKAyHapoaHoro npasa. OH TakKe COAEPXKHUT TpeboBaHHE K rocyaap-
CTBaM COTPYAHMYATh B LEISAX NMPEKPAILEHUs] CEphE3HBIX HAapyLIECHUH
HMMIIEPAaTUBHBIX HOPM MEXKIYHApOIHOIO MpaBa M MpeAsaraeT mpuaaTh
3TOMY COTpyIHHUYecTBY (opMy obsa3aTenbcTBa (l); BKIIOYaeT HEHUC-
YepIbIBAIOIIUI epedeHs jus cogens (2) (B CBSI3U C 3THM CIIEIyET 3aMe-
TUTh, YTO TAKOTO POJIa IIEPEUEHDb HE SABISETCA HOBBIM, OJJHAKO OH YETKO
ofnpenenseT, Kakue HOPMbI MEXAYHapOJHOTO MpaBa CIEAYeT CUUTATh
WUMIIEPaTUBHBIMHU); PAaCKpBIBAET COJEpXKaHHE O00S3aTeNbCTBA TOCY-
napctB corpynuuyarts (3) [Ibid., p. 2].

ITo muenuto P.J[x. bBapOep, pasButue mpencraBieHUd o jus
cogens kak ero gaer Komuccus mo MexIyHapoJHOMY NpaBy B CBOMX
MOCTIEHUX 3aKIIOYEHUAX, a TaKKe MOJOKUTENbHbIE U3MEHEHNUs, MPo-
M30LIEAIINE B OTHOIIEHNH NTPEJICTABIEHUI O XapaKTepe OTBETCTBEHHO-
CTH TOCYJapCTB M3-32 CEPhE3HBIX HAPYUIEHWH UMH HMIIEPAaTUBHBIX
HOpPM MEXAYHApOAHOIO MpaBa, CErOAHS BHUAATCS OYEHb CBOEBPEMEH-
HbIMU. ABTOp NPUBOAWUT P CHOPHBIX MPHUMEPOB «HECOMHEHHBIX»
HapyIIeHuii jus cogens B mocneanue roasl B Cupun, Memene, Adraunu-
ctaHe, MbsiHMe, OTMe4ast IPU 3TOM, UTO «BO BCEX ITUX KOHTEKCTaX, B
TOW WJIM MHOM CTENEHH, NePCIEeKTHBA PEIIUTENBLHOIO pearnpoBaHUsI CO
ctopoHbsl CoBera be3onacHOCTH OrpaHHYMBAETCS BO3MOXKHBIM IpUMe-
HEHHEM IpaBa BETO MO KpailHeW Mepe OJHUM M3 €ro MOCTOSIHHBIX YJie-
HOBY» [5, p. 3].

BwMmecre ¢ Tem, kak ykaswsiBaer P.Jlx. bapOep, mpobieMaTHuHbBIM
0CTAeTCsl BOIPOC O COTPYNHUYECTBE FOCYJAPCTB U NMPU3HAHUM €0 KaK
obs3anHOCTU: «EnBa 1M CylecTByeT Kakoe-1ubo pyKOBOACTBO, KOTO-
pO€ COAEPKUT PEKOMEHJALMU TOCYIapcTBaM O BBITOJHEHUHM ATOrO

LiLe. Report of the International Law Commission on the Work of its 53 Ses-
sion (23 April — 1 June and 2 July — 10 August 2001). UN Doc A/56/10, 31-143.
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ob0s3arenbeTBa. OTCYTCTBHE B AaHHOM BONPOCE MPUHSATHIX PYKOBOIS-
LIMX PUHLUIIOB MPEICTaBIsET COOOH CYIIECTBEHHOE MPEMATCTBUE IS
YCTaHOBJICHUS JICHCTBEHHOM JOKTPUHBI JUS COJENS», — CUUTACT aBTOP
[5, p. 3].

HecMotpst Ha TO 4TO MEXIyHApPOIHOE COOOIIECTBO Uepe3 Mexa-
Hu3Mbel OOH Tpebyer OT rocymapcTB o0ecleuuTh 3alIUTy HacelCHHS
OT TI'EHOLU/A, BOCHHBIX IPECTYIUIEHUH, 3THUYECKUX UYUCTOK U IIpe-
CTYIUICHMH TpPOTHUB 4YEJIOBEYHOCTH, OTBETCTBEHHOCTh TOCYIAapCTB B
9TOI 00MacTH HEPEAKO CBOAUTCS K MOJUTHUYECKOMY, a HE IPaBOBOMY
pEIIECHUIO.

[lo MHeHHMIO aBTOpa, W3 KOMIUIEKCHOTO aHaliHu3a JTOKYMEHTOB,
npunuMaronmxcs B OOH B oTHOLIEHWH HapyILIEHUi juS COJeNns, B TOM
qycie U3 MEKIYHAapOAHO-TIPAaBOBOM MPAKTHKHM IMOCIEIHHUX JIET, «CTa-
HOBHTCS SICHO, YTO TOCYAapcTBa 00s3aHbI HCIONB30BaTh BCE BO3MOXK-
Hble (IOpUAMYECKHE) CPEACTBA, KOTOPBIE MOTYT CHOCOOCTBOBAaTh Ipe-
KpAIIEHUIO CEPhE3HOr0 HapylleHUs MMIEPaTHUBHON HOpMBI... W ecnn
CYLIECTBYET XOTs Obl BEPOATHOCTH TOTO, YTO pe3omonus [ enepanbHOM
AccamM0iien, TpHU3HAONIAsl MPECTYMHBIM TOBEAeHNE, KBanuduuupye-
MO€ KaK MPEeCTYIUIEHHE MPOTHB YEIOBEYHOCTH MJIM BOEHHOE MPECTYII-
nenue, 100 pexkomenaanus [ enepanpHoit AccambOnen CoBery bes-
ornacHoctd (CB), wim pekoMeHJalMs O CAHKIUAX, WM PE3OIIOLHS,
XapakTepusyrouasi TOT WIK HHOM peKMM KakK He JIETUTUMHBIN, MOITH
OBl cITIOCOOCTBOBATh U3MEHEHHUIO TIOBEIEHHS TOCYIapCTBa-HAPYILIUTEIS,
TOr/1a 00513aTENBCTBO COTPYAHHYATH TPeOOBaIoO ObI OT TOCYIApCTB Clie-
JIOBaTh MMEHHO ATUM Kypcom» [5, p. 35]. C atux mo3unmii, B ujiease,
kak nonaraet P./[x. bapOep, npunsTie 00s3bIBaIOIIUX Il TOCYAapCTB
pewenuii oT muua A OOH aByms TpeTsiMu ee TOIO0COB cTano Obl pe-
MIAIOIIUM B Pa3BUTHH MEXaHU3Ma MPOTUBOACHCTBHS HapyLICHHSM JUS
cogens. OgHako B HACTOSIIIEE BpeMs 3To MaiopeanuctuyHo [Ibid.].

Opun [To6mxu, crapmmii HayuHbli coTpynHuk MHCcTHTYTa Mak-
ca [Tnanka, oOparmiaercs k npodieme pacmupenus mangata Cb OOH B
OTHOLIEHUH «HETPaJAWIIMOHHBIX» YIPO3 U BHI30BOB MHPOBOi Oe3ormac-
HOCTH Ha TpuMepe ypoko nannemun COVID-19 [7].

1 utons 2020 r. Cb OOH BniepBbIe B cBOEH HcTOpuH NpHHSIT Pe-
30monuio 2532, TpeOyrollyro BceoOIIero nNpekpameHus orist U ryma-
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HUTAPHOM May3bl B BOOPYKEHHBIX KOH(IMKTaX MO BceMy Mupy'. JlaH-
Hasi Pesomronns Obla mpuHATa B KOHTEKCTE TNTOOAIBHON MaHAEMHH
COVID-19, kotopast 6buta oobsiBieHa 11 mapra 2020 r. BeemupHoit
OpraHM3aliel 31paBoOXpaHeHus, rocie yero ['enepanbHbBIN ceKkpeTapb
OOH A. T'yreppuIll BBICTYIIHAI ¢ HHUITUATUBOW MPU3BATh K TII00AIBHO-
My TOPEKpalIeHUuI0 OrHSA, YTOOBI COCPENOTOYUTh yCHUJIHsS Ha OoppOe ¢
NaHgeMUuedl ¥ OTKPBITb I'yMaHHUTapHbIE KOPUAOPHI [UISL JOCTaBKH IIO-
MolM Haubonee ys3BuMbIM, a 2 anpens 2020 r. A OOH npunsiia Pe-
somonui 74/270, MpU3BIBAIOINIYI0 K «aKTUBU3AIWUN MEXKIYHAPOTHOTO
COTPYAHHMYECTBA B LENSIX CAEPKUBAHUSA, CMATYEHUS IOCIENCTBUM U
1100€/1bI HaJl IaHIeMUEii»”,

Kak ormeuaer O. [To6mku, Ha GoHE HKCIIOHEHITUAIFHO PaCTYILe-
ro Yhcia ciaydaeB 3abojeBaHMSA, CMEPTENBHBIX MCXOJOB U Bce Ooiee
OYEBHUIHBIX TT00aJbHBIX MOCIEICTBHIA NaHAEMUH — B TIEPBOM IIOIYTO-
i 2020 1. — B Teuenne Heckonbkux Mecsiee Cb OOH xpanun mon-
YaHWe B CHIIy OOOCTPEHHUS MOTUTHYECKUX PA3HOTIIACHH MEXIy €ro Io-
CTOssHHBIMU uiieHaMu, npexe Bcero KHP n CHIA. Hakonen, k utomto
2020 r., Cb OOH emunornacuo npuss1 Pezomonuto 2532. Hecmotpst
Ha TO YTO €€ MPaKTHYecKoe BO3ACHCTBHE OBbLIO 3HAYUTEIHHO YMEHB-
LIEHO M3-3a 3aJepKKU ¢ npuHsaTHeM gaHHoro pemenuss Cb OOH, ara
Pe3omonust mo-npexueMy uMeeT OOJNbIIOE 3HAUCHHE: B Hel NMPHU3HAET-
cs, uTo OecmpereneHTHrie MaciTadsl mangemun COVID-19, Beposit-
HO, MOCTABAT IOJ] YIPo3y MOIAEepKaHuEe MEXIIyHAPOIHOI'0 MUpa U 0e3-
OTNACHOCTH, W MpeAaraercsi NpuHATh aJeKBaTHBIE MEPHI, B TOM 4YHUCIIe
notrpedoBaTh OOLIEr0 W HEMEIEHHOTO NpeKpalleHus OOeBBIX -
crBuid. Bce cTOpOHBI BOOPYXEHHBIX KOH(IMKTOB MPU3BIBAIOTCS K TO-
My, 4TOOBI HEMEIJIEHHO OOBSBUTH JTUTEIbHYIO TYMaHUTAPHYIO Tay3y
no Kpaitaeit mepe Ha 90 nHei monpsxn, ¢ TeM YTOOBI oOecneuuTh Oe3-
OIacHYIO, OECTIpersTCTBEHHYI0 M YCTOHUYMBYIO JAOCTaBKY T'yMaHUTap-
HOW MOMOIIH, MPENOCTaBIEHNE MEINIIMHCKON U TYMaHUTApHOH MOMO-
M HAa OCHOBAHMH TNPUHLIMIIOB TYMaHHOCTH, HEHUTPaIbHOCTH,

! Resolution 2532 (2020). Adopted by the Security Council on 1 July 2020 /
United Nations Security Council. — 2020. — S/RES/2532 (2020). — URL: https:/
www.securitycouncilreport.org/atf/cf/%7B65BFCFIB-6D27-4E9C-8CD3-CF6E4FF96
FF9%7D/s_res_2532.pdf (mara obpamenus: 12.10.2022).

% Resolution adopted by the General Assembly on 2 April 2020. 74/270. Global
solidarity to fight the coronavirus disease 2019 (COVID-19) — United Nations
AJ/RES/74/270.
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HEMpeB3ATOCTH M HE3aBUCHMOCTH, a TAaKKe METUIIMHCKOW dBaKyaluu
B COOTBETCTBUU C MEKIYHAPOTHBIM NPaBOM, BKIIIOYAs MEKAYHApOI-
HOE T'YMaHUTapHOE MpaBo, u 1p. [7].

Tor ¢axr, yto manaemuss COVID-19 Obiia oxapakrepruzoBaHa B
CB OOH kak yrpo3a MeXIyHapoIHOMY MHPY M 0€30IacHOCTH, a He
KakK «yrpo3a MHpY» B cooTBeTcTBUH co cT. 39 Ycrasa OOH, mopoxna-
€T Ba)KHbIE IOPUANUYECKUE MTOCIEACTBUA, U MIPEXKIE BCETO 3TO OTHOCUT-
cs K cT. 24 (1) YcraBa OOH u npakTrke ee TOJKOBaHUS M TOCIENYI0-
LIETO MPUMEH EHUSI.

Tak, cr. 24 (1) Ycraa OOH ycranaBnmuBaer cdepy IeHCTBHS
mannata Cb OOH u nopoxaaer nonHomouusi, koropsie Cb OOH mo-
KET OCYILECTBIATH ISl IPUHATHA 00sA3aTENbHBIX PEIICHUH 3a mpere-
namu raBel VII YcraBa OOH. Beimeynomsaytast Pezomionus 2532
OTKpBUIA TMYyTh K PaCHIMPUTEILHOMY TOJKOBaHWIO c(ephl AeicTBUA
mangata Cb OOH mno momjep:kaHuio MeXIyHApOTHOTO MUpa u Oe3-
OMAacCHOCTH. DTO — (PaKTUYECKU TMOCIEAOBABIIEE PACLIIMPEHNE TTOHSITHS
«MEKIYHApOIHBIA MUpP U 0€30MaCHOCTBY», YTO OyIET UMETh CBOM MO-
CIIeACTBHS He TonbKo B Iutane ponu Cb OOH, B ToM uucne B yactu
MPOTHUBOACHCTBUS HETPAJUIIMOHHBIM TJI00aJIbHBIM YTPO3aM U BBI30BaM,
HO H B IICJIOM JIJIs1 CUCTEMBI KoJUuTeKTHBHOM Oe3omacHocT OOH [Ibid.].

B nelicTBUTENbHOCTH 3BOMIOLUS TpPEACTaBICHHA 00 yrpose
MEKAYHapogHOMY MHpY W OezomacHocTH B (opmatax OOH um ero
pacIIpUTENbHOE TOIKOBAHUE UMeEET 0ojiee YeM IOMyBEKOBYIO HCTO-
puo. DBONIONMS B TOIKOBAHWU «YIPO3bl MEXIYHAPOAHOMY MHPY H
OezomacHocTH», Kak monaraer J. [1o0mxu, cormacyercst ¢ COmyTCTBY-
IONIMM € XOpOIIO W3BECTHBIM PACIIMPEHHUEM TOJIKOBAHHSA «YTPO3BI
MHUpPY» B cooTBeTcTBUH c0 cT. 39 YcraBa OOH. IlepBonayansHo mpu-
MEHSBIIEECS B CMBICIIE BOGHHBIX YIPO3, B OCHOBHOM CBSI3aHHBIX C
TPaHCTPAaHUYHBIM PUMEHEHHEM BOOPYKEHHOW CHJIBI, MOHSATHE «yTPO-
3B MHPY» CO BPEMEHEM 3BOJIIOLIMOHUPOBAIIO — B ABYX HaIpaBICHHSIX.
Bo-niepBbix, ¢ koHIa 1960-x rogoB ¢ npuHsATHEM pe3oironuu mo KOx-
Holl Pone3un moHsATHE «MHP)» CTAHOBUTCS MO3UTUBHBIM M YYHUTHIBAET
TpeOoBaHUsI COONIOJCHUSI TIPUHLIMIIA YBa)KEHHs MPaB 4YelOBeKa M T.II.
Bo-BTOpBIX, MOHATHE «YTpo3a 0€30MaCHOCTUY» PACLIUPSETCSl U Paclpo-
CTpaHsieTcs Ha BHYTPEHHHE CUTYallMH — CO CCBUIKOH Ha TO, YTO BHYT-
pEHHHUE JleNla TOCyAapcTBa MMEIOT 3HA4YeHHE Ui MHPOBOTO cooOle-
CTBa, €CIIM PacCMaTPHUBaTh OOBEKT MEXIYHAPOAHOTO MHUpa Kak hopmy
001X MHTEPECOB YelloBe4ecTBa B enom [7, p. 12].
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Crnenyer OTMETHTH, YTO 0 HACTOSILErO0 BPEMEHU HET ONpene-
JICHHOCTH B BOIIPOCE O TOM, KakoMmy mpuHOumy Oyzner cinegosats Chb
OOH npu omnpexneneHun yrpo3sl MUpPY U 0€30MaCHOCTH B CBOEH Mpak-
tuke: Oyner mu Cb OOH otnaBaTh nmpeanoyTeHne KOHUENINN «II03H-
TUBHOI'O MHUpa» (C MO3WIHUI 3aIIUTHl 0E30MMACHOCTH 4eNIOBeKa) JHO0
pacmupsTh MCTOYHUKM MOTEHIHAIBHBIX Yrpo3 A8 TPaIUIUOHHBIX
cdep 6e3omacHOCTH (KOHLEMIUN «HEraTUBHOTO MUpay) [7].

Kpome Toro, Hano yuutsiBaTh, uto pezontouuu Cb OOH, kaca-
IOLIMECs TPaHCHAIMOHAIBHBIX KPU3UCOB B O0JNACTH 34paBOOXpaHEHUs,
MpPUHUMAIKCh HeogHOKpaTHO — ¢ 2000 1. B cBA3M ¢ paclpocTpaHeHHeM
BUY / CITUA u nuxopanku D0ona, — T.e. yXKe TOr/a 3aKiiaJbIBajcs
($yHIaMEHT pacIIUPUTETHHOTO TOJIKOBAHHS HOHATHSA «MEXIyHaPOAHO-
ro Mupa 1 06e30macHoCTH» B COOTBETCTBHH co CT. 24 Ycraa OOH. C
MPHUHATHEM PE3OIIOLUI B cepe 31paBOOXpaHEHUS U B CBSI3U C COOT-
BercTByronmMu npeneaeHtaMu Cb OOH nponemoHcTpupoBan pacry-
LIyI0 YBEPEHHOCTh B CBOEH KOMIIETEHIIMH 3aHMMAaTbCs TI100aTbHBIM
OOIIECTBEHHBIM 3/IPaBOOXPAHEHHWEM, HO B TO K€ BpeMs MPOJOIIKAI
MOJYEPKUBATh CBSI3U MEXKAY IJ100aJbHBIM OOLIECTBEHHBIM 3/IpaBO-
OXpaHEHHEM U TPAJULUOHHBIMU YIPO3aMH MEXIYHApOAHOMY MHUPY U
OezomacHocTH. Pe3ynpTaToM CTajio MOCTENEHHOE pPAaCHIMPHUTEIRHOE
tonkoBanue manaara Cb OOH mo momnep:kaHWIO MEXIYHApOIHOTO
Mupa u 6e3onacHocTH [7].

Tax, B nmpeamOyie k Pe3omtonuu o rio0anbsHOM 31paBOOXpaHe-
HuM — Pesomonnu 2532 (2020) mo COVID-19 — Cb OOH noguepkayn
paspywmmrensHeie nocnenctsus nanaemun COVID-19 Bo Bcem Mupe, u
MpexXJie BCEro AJIsl CTpaH, pa30pEHHBIX BOOPY)KEHHBIMH KOH(IMKTaMHU,
HAXOIIINXCSA B MOCTKOH(MIMKTHBIX CUTyalHsIX JHOO B YCIOBHUAX TY-
MaHuTapHbIX Kpu3ucoB. Cb OOH o0paTtun BHUMaHHE HA TO, YTO ycIie-
XH B 00JTaCTH MUPOCTPOUTENLCTBA U Pa3BUTHUS, TOCTHTHYTHIE CTPaHAMH
C MEPeXOAHOW IKOHOMHKOW M MOCTKOH(JIMKTHBIMH CTpaHAMH, MOTYT
OBITH CBeICHBI Ha HET B cBere Benbimky nangemun COVID-19. B cBs-
3u ¢ 3tiM Cb OOH mpugaer ocobeHHOE 3HaUSHNE BO3CHCTBUIO MaH-
JeMUU Ha KOH(JIMKTHBIE H MOCTKOH(DIMKTHBIE CUTYAINH, a TAKXKE B3a-
MMOCBSI3M  MEXAy TaHAeMUed W YCJIOBUSAMH  HAacuIMs U
HecTaOWJIBHOCTH B KOH(IMKTHBIX cHTyauusix. Takxum obpasom, Cb
OOH npusznan nangeMuro Gpakropom, COCOOHBIM OCTABUTH MOJ YTPO-
3y MEXKIyHapOJHBIA MUP B 0€30MaCHOCTD — IJIABHBIM 00pa3oM M3-3a €ro
BO3/ICICTBHSI HA TaKHE TPaJULMOHHBIE BOMPOCH MHUpa U 0€30MacHOCTH,

62



Ponv mercoynapoonsix opeanuszayuil ¢ 3aujume mupa u 6e30nacHocmu

KaK CHTyallid BOOPYXEHHOTO KOH(QIMKTA, HECTAaOMIJIbHBIE CHUTYAI[UH
MOCTKOH(IMKTHBIX U TYMaHUTAPHBIX KPU3UCOB, KOTOPHIE MOT'YT JiecTa-
OWJIN3UPOBATH CUTYALHIO B MUpE [7].

BMecTe ¢ TeM HEKpUTHYECKOE OTHECEHHE MPOOIIeM TI00aIbHOr0
30paBOOXpaHEHHsI K BOIPOCAM MEKIYHApOJHOTO MUpa M Oe30macHo-
CTH HeceT ¢ co0Ol ompenencHHbIe PUCKH. B 4acTHOCTH, BKIIOYCHHE
9TON MOBECTKH HemocpencTtBeHHOo B MaHAaT Cb OOH, nanpumep, mis
OIpEIeNeHNsl TOTo, MPEACTABISIOT JIM KOHKPETHbIE WH(EKIHNOHHBIC
3a00eBaHus yrpo3y OE30MacCHOCTH U CO3/1aeT PUCK MOJUTU3ALNH JaH-
Hol cdepsl B nenoM. OxHako, mo MHeHuto D. [1ob6mku, BepHO U 00pat-
Hoe: ecny, HanpuMmep, Cb OOH npunuMaer perieHne oxapakTepu3o-
BaTh MaHAEMHUIO KaK yrpo3y MEKAYHAPOIHOMY MHUPY M 0€30M1acHOCTH, —
3TO MOXKET MPUAATH UMITYJbC TIOMCKY M YTBEPIKIECHUIO MOIUTHUECKUX
pelIeHui BBICOKOTO YPOBHS, HAlpaBJICHHBIX Ha yperyJHpoBaHUE JaH-
HOW CHTyalluH, B TOM YHCJIE CIIOCOOCTBOBATh MOOMJIM3ALMU JOMOTHU-
TENBHBIX (PUHAHCOBBIX W MHBIX PECYPCOB, CHJI U CPEACTB JIsl IPEOAO-
JeHusi Kpusuca B cdepe 3apaBooxpaHeHus [7]. B pesynbraTte
WCCIJIEZIOBAHMSI aBTOP IPUXOJUT K BBIBOAY O TOM, YTO BILJIOTH /10 HACTO-
SIIIEr0 BPEMEHU OCHOBHAs 4acTh noinHomouunii B Mmanaare Cb OOH 06bI-
Jla CKOHIIEHTPHpOBaHA Ha «yrpo3ax MHUpPY» U BbITeKana u3 riaasbl VII
Ycraa OOH. Ho B cBere pacummpsronieiics NpakTUKA NPOTUBOJIEH-
CTBHS HETPAAWLMOHHBIM «yrpo3aM MEKAYHApOIHOMY MHpY H 0e3-
OIacHOCTH», BKIrouas Pesomonmio 2532 mo COVID-19, Cb OOH
MpeAIaraercsi IepeocMbBICIUTb poib U GyHKIUH, kKotopsle CoBer bes-
OMAaCHOCTH MOXKET 3((EKTUBHO UCHONHATH 3a MpeAeIaMy TpaaruloH-
HBIX BOIIPOCOB MUpPa U 0€30MacHOCTH. DK3UCTEHIMANbHBIE T100aIbHbIE
yrpo3sl, cuutaer J. [1o00mKu, BHIXOIAT 32 paMKH BOWHBI U TpeOyroT
rinobansHOro pearupoBanus. CoBpeMeHHBIE KPU3UCHI — 3TO BO3MOXK-
HOCTb TIEPEOCMBICIUTh KOHLENIHI0O MEXIYHapOAHOTO MHpa U 0e3-
ormacHocTd, a Takxke ponb Cb OOH. Dto0 cormacyercsa ¢ MaHAATOM
OOH, B Tom uncne B cBere Toro, uto OOH «uMeeT 11enp 1 yroasHoMo-
YeHa MpeANpUHUMATh MO3UTHBHBIE IEHUCTBHUS MO CO3JaHUIO YCIOBUH,
HEOOXOIMMBIX AJISI MHpa BO BCEM MHpPE U IJISl €0 OCYLIECTBICHUS)
[Ibid.].

B cdepe MexaynaponHoro Mupa 1 0e30IMacHOCTH CEromHs Jei-
CTBYIOT MHOX€ECTBO yupexnaeHuit cucremsl OOH, a Takxke peruoHasb-
HbIEe MEXIYyHapOIHbIE OpraHN3aliK, HENPABUTEIbCTBEHHBIE YUPEK/Ie-
HUA W TpaXKAAHCKME MHUNMATHUBBL. Kak OTMeJaroT wuccienoBaTend,
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«MEKIyHapoIHOe MpaBo B cepe KOHPIMKTOB U OE30MaCHOCTH CEero-
JIHS BBIIILIO Jajieko 3a pamku jus ad bellum u jus in bello» [6, p. V]. To
mepe Toro kak Cb OOH mnocreneHHo pacmupsieT mepedeHb «yrpo3
MEKAYHAPOJHOMY MUDPY H 0€30MacHOCTHY», aKTyaJH3HpyeTcs mpooe-
Ma pa3BUTHS B3aUMOJEHCTBUSA MEXITYHAPOIHBIX PABUTEIbCTBEHHBIX U
HEMPaBUTENbCTBEHHBIX OPraHU3allui B LENAX YKPETJICHUS MeEXAyHa-
POIHOrO MUDpA.

Cpenu WHCTHTYTOB, BOBJEUEHHBIX B TIOBECTKY YKPETJICHHS
MEKIYHApPOJHOTO MHpa U O€30MacHOCTH, CIEHUAINCTHl Ha3bIBAIOT
MIpPEXAE BCErO PErHOHAIbHBIC, YHUBEPCAIbHBIE CIIEHUAIN3UPOBAaHHBIC
YUPEXKAECHNS; HENpPaBUTEIbCTBEHHBIE HEKOMMEPUECKHE OpraHM3aliu.
W3 uyncna MeXIyHapOAHBIX OpPraHHM3aLMK MOTHOMOYHUSAMH INOAJEpKa-
HUSl MUpa U Oe30macHOCTH HaaeneHbl: Opranuzanus o 0e30macHOCTH
u corpyanunuectBy B EBpone (OBCE), EBpomneiickuii coto3 (EC), Acco-
uuanus rocygapets Bocrounoit Asun (ACEAH), Opranuzauun Hdoro-
Bopa o koyuiektuBHOM Oe3oracHoctu (OJIKB) u ap.

Bompocsl MexayHapogHOrO MUpa M 0€30aCHOCTH MHTErPUpPO-
BaHbl B MaHJAT TAKUX YHHUBEPCAIBHBIX CHELUAIN3UPOBAHHBIX OpraHH-
3anuii (kak BKIIOUEeHHBIX B cucteMy OOH, Tak M He3aBHCHUMBIX), KaK:
IOHECKO, JOHUCE®, BO3, [TPOOH, Uutepnon u ap.

Ocobennyto poib W QYHKIMHM B BONPOCAX MOAJEPKAHUI MEX-
OyHapOJHOrO MUpa U 0€30MacCHOCTH UTPAIOT MEKAYHAPOJHbBIE CYIbl —
MexayHapoanblii yronoBabeiil cyn (MYC), a Takke Tak Ha3blBaeMbIe
«ruOpuaHbIe» TpUOYyHabI, co3aaBaBmmecs ad hoc m1ubo B pamkax mpo-
LECCOB NMPHUMHUPEHUS, B TOM YHCJIE MEXaHWU3MBI MOCTKOH(IMKTHOTO
MpaBoCyIUs U Tp.

Baxxnyro posib B COBpEMEHHOM CHCTEME MPOTUBOAEHCTBHS YIpo-
3aM MEKAYHApOJHOMY MHUPY M 0€30MacHOCTH UTPAIOT OOLIECTBEHHBIE
IBUKEHNA M opraHuzanuu. Benymyto nmosumuio 3anumaror OBCE u
Mexnaynaponnoe asmxenne Kpacnoro Kpecra n Kpacnoro Ilomyme-
ciaua (Bkmrouass MKKK), a Takke mpaBo3alinTHBIE OpraHU3allK U JIP.
[6, p. IX].

Hampumep, Henaprament OBCE 1o TpaHCHallMOHAIBHBIM YTPO-
3aM (TNTD) akTuBHO y4acTBYeT B IPOTHBOAEHCTBUU yIrpo3aM M BBI3O-
BaMU MHUPY M 0€30MaCHOCTH MyTeM IPEenoCTaBICHUS HHPOPMAIOHHO-
TEXHUYECKOW IMOMOIIM W MPOBEIEHHS MEPONpHUATHH Mo OOMEHYy WH-
¢dopmanueil 1 mepeaoBbIM OIMBITOM, CO3bIBAsi COBMECTHBIE COBELIAHUS
9KCIIEPTOB U JIEHCTBYS B KOOPAMHALMU C APYTMMH MEXIYHapOAHBIMU
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opranm3auusamu. B gactnocti, TNTD — cpenctBamu ['pynmst mo 60pb-
0e ¢ TeppopusMoM, ['pyIbl 0 cTpaTErnuecKuM BOIIPOCAM MOTUIUH U
I'pynmbl morpaHnyYHOlN 06€30MacHOCTH U YIpaBiIeHHUs — ObUT BOBJICUYEH B
CKOOPJIMHUPOBAHHBIE YCHIIMS C IPYTMMH MEXAYHapOIHBIMH OpraHH-
3alUsIMH 110 OOphOe ¢ yrpo3aMy U BBI30BAMH 0€30MaCHOCTH, KOTOpBIE
MOSIBIJINCH B TIOCJIETHHUE TOJIBI.

Taxk, mo Bonpocam kuOepOe30macHOCTH, OOPBOBI C TEPPOPUIMOM,
sKcTpemMu3MoM U paaukanuzanueii TNDT nmpoBoani Kypcel 0OydeHHs
B paMKax MHHUIUATUBHEI «JIuaepsl MPOTHB HETEPIUMOCTH M HACHIIb-
ctBeHHOTr0 ’KcTpemusma» (LIVE) B tecHom cotpynHudectBe ¢ MHTEp-
noiaoM u OOH, HcnonaurensubiM aupexkropatom OOH mo Gopnbe ¢
teppopusmom (UNCTED), Ynpasnenuem OOH mo HapkoTUKaMm U mpe-
crynHoctu (YHIT OOH) u ap. [6, p. 563]. Kpome Toro, B paMkax u ¢
yuyactueM TNDT OBCE BoipabaTeiBanuck Mepbl NPOTHBOACHCTBUS
yrpose, co3gaBaeMoil BO3BpallleHMEM HHOCTPAHHBIX OOEBHUKOB-TEPPO-
PHUCTOB Ha POAMHY, BKIIOYasl HapallMBaHUE MOTEHIMANa I CO3IaHus
cucreM cbopa manHbix o naccaxupax. OBCE okasbiBaeT cyliecTBeH-
HYI0 MH()OPMALMOHHO-TEXHUYECKYIO TOMOIIb TOJUIUN CBOUM TOCY-
JapcTBaM-4JeHaM KaK B TPOTUBOJCHCTBHM YTpo3aM, CO3/1aBAEMBIM
MPECTYIMHON NEeITEeIbHOCThIO, TAK M B Pa3BUTHH U PeOPMHPOBAHUH
uHCcTUTyTOB nonmuuuu. OcobenHoe Bauumanue OBCE yaensier npoasu-
YKEHHIO MCIOJIb30BaHUS CUCTEM UCKYCCTBEHHOIO MHTEIIEKTa B MPAaBO-
OXPaHUTENBHON IEATENBHOCTH, PETYIPHO OpraHU3yeT U MOJAep KUBa-
er Kondepenuuio OBCE mno 0oppbe ¢ He3aKOHHBIM 000OpPOTOM
CUHTETUYECKMX HapKOTHKOB. IIo manHOMy kpyry Bompocos TNDT
OBCE oxa3pIBaeT MoMoIb HKCIEpTaM MPaBOOXPAHUTEIBHBIX OpraHOB
13 rocy/apcTB — YyYaCTHHUKOB M MapTHEpOB, BKmouas Poccuto, bonra-
puto, Benrputo, Pymbinuto, ['pysuro, Apmennto u AsepOaimxan [Ibid.,
p. 564].

Mexnaynaponnoe asmxenne Kpacuoro Kpecra u Kpacnoro Ilo-
JTyMecsiia HauMHaJIoCh — CO BTOPOM MojoBUHBI XIX B. — Kak AesTeNb-
HOCTb OTHENIBHBIX YACTHBIX JIML W HEOONBLIMX TPYNI YaCTHBIX JIHI,
MOTHBHMPOBAHHBIX NpeAcTaBiIeHUAMH o0 TymaHHOCTH. Ceromua MKKK
SIBJIAETCSI OCHOBHBIM JICHCTBYIOLINM JIMLIOM B COBPEMEHHOM CEKTOpE
TYMaHUTapHOU JESITENbHOCTH — KaK Ha HAllMOHAJIBHOM, TaK M Ha MEX-
TYHApOAHOM YpOBHE, — B TOM 4YHCJI€ aKTUBHO YYacTBYET B Pa3BUTUHU
MEXTyHapOJHOr0 T'YMaHUTApHOTO MpaBa.
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Mexnaynaponnoe asmxenne Kpacuoro Kpecra u Kpacnoro Ilo-
myMmecsia Biirodaer 192 (Ha maHHBIE MOMEHT) HAIIMOHAIBHBIX OOIIIe-
ctBa Kpacnoro Kpecra m Kpacnoro ITonmymecsana; MexnyHapoIHbIi
komuter Kpacnoro Kpecra (MKKK) u Mexnynaponuyro denepaiuio
obmectB KpacHoro Kpecta u Kpacuoro Ilonymecsna (M®OKK). [IBu-
KEeHHUe JeUCTBYeT Mo BceMy MHUpY. Ero MuccHsi COCTOUT B TOM, YTOOBI
MpeAOTBpaIIaTh U 00JerdyaTh YeIOBEUECKHE CTpadaHus, Tae Obl OHU HU
NPUYUHSINCH, CIY)KUTh 3alIWTE JKU3HU U 3I0pPOBbs, OOECIEeYeHHUIO
YBa)KEHHS K YEIOBEKY, B OCOOCHHOCTH BO BPEMSI BOOPYKEHHBIX KOH-
(IMKTOB M APYrHX 4Ype3BbIYANHBIX CUTYyalWid, BHOCUTH BKJIaa B MpPO-
¢unakTUKy 3a00JIeBa€MOCTH, YKpEIJICHHWE 3A0POBbS H COLHAIBHOE
obecrieueHue. J[BHyKEHHE HOCHUT IOOPOBOJNBYECKHHA XapakTep, U €ro
YJICHBI BBIPAXKAalOT TOTOBHOCTH OKa3bIBaTh MOMOIbL U IEMOHCTPUPOBATD
YYBCTBO COJUAAPHOCTH MO OTHOIIEHUIO KO BCEM, KTO HY)KJAeTcs B 3a-
LIIUTEe U MOMOIIM. J[BUKEHHME M BCE COCTaBIIAIOLIME €r0 OpraHU3aluu
IOPUIIMYECKH O00s3aHbI PYKOBOJACTBOBATbCS OCHOBOIMOJIATAIOLIMMHU
MPUHIUNAME: TYMAaHHOCTb, OECIPUCTPACTHOCTh, HEUTPAIUTET, HE3aBH-
CHMOCTb, JI0OPOBOJILHOCTD, €IMHCTBO M YHUBEPCAIBLHOCTH [6, P. 780].

Mexnaynaponnoe asmxenne Kpacnoro Kpecra u Kpacnoro Ilo-
JTyMecslia paccMaTpUBAETCs CErOJHS KaK SAMHCTBEHHBI B CBOEM poJe
¢dopyM Ha rJ100aIbHON U PETYIAPHON OCHOBE JUIA 0OCYKIEHHS BOIPO-
COB MEXIYHapOIHOI0 TyMaHUTapHOTO MpaBa. B ero paMkax mpoBonsT-
Csl MEXTOCY/IapCTBEHHBIE TUCKYCCHM IO IpoIeccaM YKpEIUIEHHUS yBa-
KEHUSI K MeKIyHAPOIHOMY I'YMaHUTAPHOMY MPaBY M MOBBILICHUS €TI0
s dexruBHOCcTH [Ibid., p. 807]. Brimag MexayHapogHOTO JBHIKEHUS
Kpacnoro Kpecra u Kpacnoro Ilonymecsina B ykpeniaeHue MexayHa-
POAHOrO MHpa M 0E30MacCHOCTH CETOAHs MPHU3HAETCS HEOCHOPUMBIM
KaK HCCIEOBATEesIMH, TaK M MPaKTHKaAMH MEXKIYHapOIHOIO IpaBa U
MeXIyHapoaHbIX oTHouieHui [Ibid., p. 808].

Takum 00pa3oM, MOXKHO KOHCTATHPOBATh, YTO POJIb MEXKIyHa-
POAHBIX OpraHW3alyi B MOJ/IEPKAaHUM MHpa U 0€30MaCHOCTU CEeTOIHS
MHOTOTpaHHa U Pa3HOIIAHOBA; Pa3BUBAIOTCS MEXAYHAPOAHOE COTPYI-
HUYECTBO M KOOPAWHAIMS YCHJIMH MEKAYHApOJHBIX OpraHHM3aluil B
LeNsiX yKperieHuss Mupa u OezomacHocTd. BMmecte ¢ TeM HX JesTelb-
HOCTb BO MHOTOM OCTaeTcs HeZJOCTaTOYHO 3((EKTUBHOM, YTO B HACTO-
s1Iee BpeMs SIBJIsIeTCs. 00bEKTUBHBIM OOCTOSITENECTBOM, OTPasKaloIuM
MOBOPOT TOCYAAPCTB K UAESIM COOCTBEHHOT'O CYBEpEHHTETA.
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3AXAPOB T.B.! NOJJAEPXXAHUE MEXJIYHAPOJHOI'O
MHUPA U BE3OINACHOCTH HA OCHOBE HOPM JUS AD
BELLUM M JUS IN BELLO. (O630p)

Annomayusa. B 0030pe aHAIU3UPYIOTCS TUCKYCCHOHHBIE MO3H-
IIMY YYEHBIX B OTHOIICHUH MPUMEHUMOCTH M pa3BUTHs HOpM jus ad bel-
lum u jus in bello. PaccmarpuBatorcsi cooTHomieHue HOpM jus ad
bellum u HOpM jus cogens, a Taxxke coorHomenue HopM jus ad bellum,
C OJHOW cTOpOHBI, U Jus in bello — ¢ mgpyroii. OcBematoTcs npodIEMBI
BJIMSIHHS HAYYHOT'O UCCIICIOBAHUS MEXIyHAPOIHOTO MpaBa Ha (HOpMHU-
pOBaHHKE €ro HOPM.

Kniouesvie cnosa. MexmyHapoaHble OTHOIICHUS; MEKITyHAPOI-
HOE TpaBO; HMMIICPATUBHBIC HOPMBI MEXKIyHapOIHOrO mpasa (Jus
cogens); jus ad bellum; jus in bello; mexayHaponHoe rymanuTapHoe
paBo

ZAKHAROQV T.V. Maintenance of international peace and security
based on the norms of jus ad bellum and jus in bello. (Review)

Abstract. The review presents the debatable positions of
scientists on the applicability and development of the norms of jus ad
bellum and jus in bello. The correlation of norms of jus ad bellum and
norms of jus cogens, the correlation of norms of jus ad bellum, on the
one hand, and jus in bello, on the other, is considered. The problems of
the influence of scientific research of international law on the formation
of its norms are touched upon.

! 3axapos Tumogpeii Bnaoumuposuy — HayIHBIN COTPYIHHUK OTIETA IIPaBOBEE-
nuss MTHHMOH PAH.
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Mna yumuposanua: 3axapos T.B. Ilomnep:kaHue MexITyHapOJHOIO
Mupa 1 0e30macHoCTH Ha ocHoBe HOpM jus ad bellum u jus in bello. (O630p) //
CoupanpHble U TyMaHUTapHbIe Hayku: OTeYeCTBEHHAs U 3apyOeKHas JUTepa-
typa : UAXK. Cep. 4 : TocynapctBo u mpaBo. — 2023. — Ne 1. — C. 68-77. —
DOI: 10.31249/iajpravo/2023.01.05

[MoxnepkaHue MEXIyHAPOIHOTO MUpPa M OE30MAaCHOCTH OCTPO
CTaBUT BOIPOC O MPOTUBOOOPCTBE rocyaapcTB. OOHapyKUBAETCs Baxk-
HOCTh HOPM TIpaBa npuMeHeHus: cuibl — jus ad bellum u HOpM mpasa
MPUMEHEHUS CUITBI B BOOPYKEHHBIX KOH(IIMKTax — jus in bello.

JlokropaHT (akynbrera mpaBa OKC(HOPIACKOr0 YHHBEPCHTETA
(University of Oxford) (Benukobputanus) K. [I>KoHCTOH yTBep:KIaer,
gro ecyu B jus ad bellum cymecrByer Hopma jus cogens — ummnepaTus-
Hasi HOpMa MEXKJIyHAPOTHOrO TpaBa, OT KOTOPOil rOCyAapcTBa HE MOTYT
OTCTYyNaTh Ja)ke MO0 B3aMMHOMY COIJIAIICHHIO, — TO 3TO JOJDKHA OBITH
OObIYHAsE HOpMa, KOTOpas 3alpeliacT NPUMEHEHHE CHJIbI, KOTOpas
I0puanYeckr He cankiuonupoBana OOH, uiam He SBIsIETCS 3aKOHHBIM
OCYILECTBJIICHHEM CaMOOOOpPOHEL. [IpH 3TOM aBTOp pa3bsCHSET METOI, C
MOMOIIIBI0 KOTOPOTO CIIEAYeT ONpPEAesTh HOPMBI jJUS COJENS Kak HOp-
MBI, «IIPUHATHIC W MPU3HAHHBIC B KAYeCTBE MPAaBHJI, OTCTYIUICHHE OT
KOTOpBIX He joryckaercsi» [1, p. 29].

CymectBoBanue B jus ad bellum nopwmbl, koropas 3amperaer
NPUMEHEHUE CHJIbI, IIMPOKO IMOJAJCPKUBACTCS B HAayKe M IPAKTHKE
rocynapctB. MHEHUs pacXOAsATCsS OTHOCUTEIBHO €€ TOYHOrO COJIeprKa-
HUs ¥ cepsl mpumeHenus. OTHAKO, €CITM MBI XOTUM PacCMOTPETh I10-
CIIE/ICTBUS HAJIMYHS y 9TOH HOPMBI cTatyca jus COgens, T.e. To, Kak 3To
MOXKET MOBIHATh Ha m3MeHeHue jus ad bellum, odbem 3Toli HOpMBI
JIOJDKEH OBITh onpesieNieH ¢ 0ombInoit TouHocThio [Ibid.].

OtcyTCcTBUE KOHCEHCYCa M MEXKIY TOCYyIapCTBAMH, U B aKaJeMH-
YECKOM Cpe/ie OTHOCHUTENBHO CONepKaHusi U chepbl JeHCTBUS HOPMBI
jus cogens, 3amperaronel MPUMEHEHNE CUIIBI, SIBJISIETCS PE3YJIbTaTOM
HEOIPEeICHHOCTH B OTHOLICHHH CTPYKTYPhI OCHOBOIIOJIAraroIIHX
HOPM OOBIYHOT'O W JIOTOBOPHOTO Tpasa, cocramisitomux jus ad bellum
[1, p. 30].
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B 1menoM B MeXIyHapoAHOM TpaBe HAKOIUICH 3HAYMTEIbHBIN
00BbEM aKTOB, YKa3bIBAIOIIMX Ha 3alpeT MPUMEHECHHs CHUJIbI B KaUeCTBE
HOPMBI jUS COQEeNs, Mo-pa3HOMY OIHCBHIBAIOIIMX JTaHHBIN 3anper. U B
HayKe, ¥ B TOCY/IaPCTBEHHOW MPaKTHKE CYHIECTBYIOT pa3Hble MOAXOIbI
K ONPEACICHUIO CONEpKaHHs TaHHOTO 3alpera, ero MpeaenaoB, HCKIIo-
YeHHH, ero TOJIKOBaHHMIO U T.11. Hammuue crartyca jus COgens mpezara-
ercsl IpU3HaBaTh M y OOLIEro 3alpeTa arpeccuy; U y MoJoKeHui m. 4
ct. 2 Yerasa OOH; u, mmpe, — y Bcex HopMm YcraBa OOH o 3anpere-
HUM TIPUMEHEHUS CHJIbI, BKIIIOYAsl MOJIoKeHus riaBbl VII, momyckaro-
HIMe CaHKIMOHMPOBAHHE NMPUMEHEHHUsSI CHIIbI; © Y HOPM OOLIEro MeX-
JQYHapOTHOTO MpaBa 00 OIXHOCTOPOHHEM MPUMEHEHWU CHIIBI B LIEJIOM,
BKJIIOYasi caMo00OpOHY. B HEKOTOpBIX cilydasx HOpMa, OnpeleliecHHAs
Kak Jus COQens, siBJsieTcsi HOPMOM JIOrOBOPHOTO TIpaBa, B TO BPeMs Kak
B JIPYIHX HESICHO, SIBJISACTCS JIM YIOMSHYTass HOpMa HOPMOH 0ObIuasi,
JIOrOBOpa, TOT'O U JIPyroro Wiu HU Toro, Hu apyroro [Ibid., p. 32-33].

Yacte npobnembl, cuntaer K. JIKOHCTOH, 3aKilodaercs B TOM,
4yro npucBoenue Hopme jus ad bellum cratyca jus cogens wacro He
npugaeT el JOMKHYI0 MMIepaTUBHOCTh: «CCBUIKM Ha ee CTaTyC Ka-
KYTCS YHCTO PUTOPHUECKUMH, YTOOBI MOTYEPKHYTH €€ BAXKHOCTHY» |1,
p. 33]. OgHako 3Ta HEONPECNEHHOCTh MPOMCTEKACT U3 CIIOKHOU U
ocriapuBaeMoi MpHUpobl caMux ocHOB jus ad bellum. Tpynao B mpus-
IIUIIE OMPENEeTUTh KOHTYPBI 3alpera NPUMEHEHHUS CHUIIbI B OOBIYHOM H
noroBopHoM mpaBe. Heonpenenenna u crpykrypa jus ad bellum [Ibid.].

Kpome Toro, HOpMBI, KOTOpBIE MONNAAAIOT IMOJ HMCKIIOYECHUS,
MOT'YT OBITh HHTEPIIPETHPOBAHBI MO-pa3HOMY. TEPMUH «UCKITIOUCHUEY
MOXET HCIIONIb30BaThCs Kak IJisi 00O3HAUEHMS TOBEIEHHS, KOTOpOe
BBIXOJIUT 32 PaMKH KOHKPETHOW HOPMBI, TaK M JUIS ONPEHCICHHUS OT-
JeTbHOW HOPMBI, KOTOpas JEHCTBYET Hapsily C NEpBUYHOW HOPMOH,
9TOOBI U3MEHHUTD €e MPUMEHEeHHe. B CBs3U ¢ 3TUM aBTOp GOpMyIUpyeT
Y Pa3MBIIUISET HaJl CIACAYIOIMMU BOIIPOCAMH: BBIXOIMT JIH CHUJIA, IIPH-
MeHseMas B LeIsIX caMOOOOPOHBI, 32 PaMKH OOBIYHOTO 3ampera, HiH
9TO HapylleHHe HOpMBI pPrima facie, koTopoe onpaBapIBaeTCs UCKIIO-
YEeHHEM, MPEIyCMOTPEHHBIM OTACIbHBIM OOBIYHBIM IPABOM Ha CaMo-
obopony? JleiictByer nu Yeras OOH kak lex specialis B oTHomexnn
OOBIYHOTO 3ampera Ha MPUMEHEHHE CHIIBI, TEM caMbIM oOecrednBas
UCKITIOYEHHE U3 TOH OOBIYHON HOPMBI, HIIM CHIIA, pa3pellieHHas B CO-
oTBeTcTBUH C r1aBoil VII, kKakuM-To 00pa3oM BBIXOIUT 32 PAMKH 3TOTO
sampera? [1, p. 33].
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K. JI>KOHCTOH Tonaraer, 4To HOpMBI jUS COgens, Kak U BCe JIpy-
rHe HOPMBI MEKAYHAPOJHOTO MpaBa, BO3HUKAIOT M3 COTJIACHS U TpakK-
TukH rocynapcers [Ibid., p. 31].

ABTOp comupapeH c¢ mnosunuedl nutupyemoro uMm M. Con
(M. Saul) B ToM, 4TO OTCYTCTBYET ACTaIbHOEC M3YYCHHUE METOIOJIOTH-
YECKOro Mpolecca, KOTOPHIA «JOJKEH OBITh MPEANIPUHAT AJIsl Ompese-
JICHHSI TOT'0, MIMEET JIK HOpMa CcTaTyc juS COgens». YdeHble BMECTO ITO-
rO COCPEIOTOYMBAIOTCS HAa TEOPHSIX, ONPABIBIBAIOIIMX KOHLEIIHIO.
[MToxxon K ompezeneHro HOpM juS COgens, Haubosee pacipocTpaHeH-
HBIA B CyACOHOM MpakTHKe, 3aKII0YaeTcsl B NpUAaHUM HOPME CTaryca
0e3 JONOMHUTENBHBIX 00BsicHeHuH. To ke caMoe MOXKHO CKaszaTh U O
npakTtuke rocynapctB. Camoe Oosnbliee Takue 3asiBICHUS COMPOBOXK-
JAIOTCSl PACIUIBIBUATON CCHUTKOW Ha Ba)KHOCTh HOPMBI WIIM Ha MPEIbI-
nyuiee cyzneOHoe pelleHue, MpHU3Halollee 3a HOPMOM JaHHBIN cTaTyc
[1, p. 30-31].

Komuccnst mexxaynapongnoro npasa OOH Ttaxke yrBepxaana B
Pa3IUYHBIX 3aKIFOUYCHUSX, YTO ONpEICICHHAas HOpMa HMEET CTaTycC jus
COgens, He MPUBOAS HUKAKHX MOAPOOHBIX apryMEHTOB B MOJJICPXKKY.
CoBceM HemaBHO OHa BKJIIOYHMJIA B MpWIOKEHHE K cBoemy [Ipoekty
3aKITI04YeHHs] 00 UMIIEPAaTHBHBIX HOPMax MEKAYHApOJHOTO IpaBa «He-
WCUEpIBIBAIONINN TIepedeHb HOPM, paHee YNOMSHYTHIX Kommuccuei
UMEIOLINX UMIIepaTUBHBIN xapakTepy [Ibid.].

B orcyrcTBHe Kakux-mnbO yHHMBEpCaJbHBIX JOTOBOPOB BCE CY-
IIECTBYIOLIME HOPMBI jUS COQENns MODKHBI ObITh HOpMamu OOBIYHOTO
MEKAYHApOJHOTO MpaBa. B Tex ciyuasx, Korma yTBEp:KAAeTcs, 4YTo
OObIYHAsE HOPMa MMEET CTaTyc juS COJens, HO €€ KOHTYphI HESCHHBI,
cdepa AeHCTBHUSI HOPMBI MOXET OBITH OMpEAENeHa ¢ MOMOIIBIO JTIOOBIX
YCTaHOBJIEHHBIX OTCTYIUIEHUH OT 3TOM HOpMBL. MOXKHO CHIENaTh BHIBOJ
0 TOM, B KaKOH CTEIIeHH HOpMa NPUHSITA U MPU3HAHA MEKIYHAPOIHBIM
COOOIIECTBOM B II€JIOM KaK He JOMycKaromas oTcTyruieHui. ['mokocts
W HEOIPEEeNIEHHOCTh COICPKAHMUs OYEBUHBIX MCKIIOUEHUH U3 3ampe-
Ta juS COYeNs Ha NMPUMEHEHHE CHJIbI CIIY)KHT WHANKATOPOM M3MEHCHUIT
B OOBIYHOM M JOTOBOPHOM MEXIYHApOAHOM ITpaBe 0e3 M3MEHEHHs ca-
Moit Hopmel [ 1, p. 57].

Hayunblii coTpyaHuK aenapTamMeHTa MEKIYHapOTHOIO IMpaBa
JKeneBckoro MHCTHTYTa MEKAYHAPOJHBIX HCCIENOBAHUN M HCCIEAO-
BaHuii B obmactu pasButus (Graduate institute of international and
development studies) (Ilseinapus) 3. JIan aHamu3upyer B3TISABI KH-
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TafiCKUX y4eHBIX Ha B3aUMOCBs3b Mexy jus ad bellum u jus in bello u
KPUTHYECKH OTHOCUTCs K pasaeneHuro ad bellum / in bello, 3anoxen-
HOMY B MEXIYyHapOIHOM I'yMaHMTapHOM IpaBe. B kuTaiickoil BOEHHOM
atuke, momuepkuBaer 3. JIsH, umenHo jus ad bellum 3aBucur ot jus in
bello. Otnomenus ad bellum / in bello ucronkosansl B Hell kak, 1o
CYILECTBY, LEIOCTHBIC W TapPMOHU3UPOBaHHbIC. [ TaBHBIM MOpaJIbHBIH
NPUHIINI, JISKAIIMA B €€ OCHOBE, 3aKJII0YaeTCsl B TOM, 4TO CIPaBeJIH-
Basi BOIHA JIOJDKHA BECTHCh CIIPABEUTUBBIM oOpasom [2, p. 319].

Paznenenne mexny jus ad bellum — npaBom, perymupyrommm
npUMeHeHue CHitbl, — U jus in bello — mpaBoM, perynupyrommm BeneHue
BOWHBI, — TIOJICPKUBACTCS BEAYIIMMH (3aI1aJHBIMHI ) UCCIICA0BATEISIMU
MEXIyHapOJIHOr0 I'YMaHHUTApHOrO TpaBa M BOCHHOW 3THKH. B mpaBo-
BoM oTHoIeHnu paszaenenue ad bellum / in bello umeer aBosikoe 3Ha-
YEHHE: C OJIHOH CTOPOHBI, IPABOBO CTATYC KOH(IMKTYIOIMX CTOPOH B
coorBerctBuu ¢ jus ad bellum e Bnusier Ha npumenenue jus in bello; ¢
JpYroii CTOpPOHBI, TpuMeHeHue jus in bello He n3MeHsier 3aKOHHOCTH
MpUMEHEHHUsT CUjbl B cooTBercTBUH ¢ jus ad bellum. Yreepxnaercs,
4TO 3Ta HOpMa IPOYHO YKOPEHHJIACh B JIOrOBOpaX, MPAKTHKE TroCy-
JapcTB, CyneOHOM MpaKTHKE HAIIMOHAIBHBIX U MEXIYHAPOIHBIX CYIIOB
U IOpUIMYECKOi JHTepatype. B MopansHOM muckypce paszaenenue ad
bellum / in bello 0603HayaeT BO3MOXKHOCTH HECIIPABEUIUBOTO BEICHUS
cripaBeIMBoi BoiHsI [Ibid., p. 291].

B auckycceuun o coxpaHenuu paszenenus jus ad bellum u jus in
bello ynyckaercs u3 Busy BaxHbIN (HakTop — MECTO, B KOTOPOM IIPOKC-
XOIAT ne0aThl B OTHOUICHHH ITOW HOPMBI. B CBSI3M ¢ 3TUM, monaraer
3. JIsiH, mpaBOMEpEH BOIPOC: SIBISIETCS JIM JIOMUHHUPYIOLIAs TPaIHIHs
MEXIyHapOJIHOTO TYMaHHTapHOTrO TNpaBa, CPOPMHPOBaHHAS B KOH-
KPETHOH MECTHOCTH, MPUYNHOH HEOOXOIMMOCTH CO3JJaHUsI TAaKOW pas-
JenuTeNnbHON cTenbl? [2, p. 292].

BBenenne B IUCKycCHIO reorpaMueckoro KpUTEpHs IMepeKiTH-
Kaercsi co Bce Oosee O0OOCTPSIOUIMMHECS CIIOpaMH MEXIy YHHBeEpca-
JU3MOM W PEISTHBH3MOM B MEXIyHapOJHOM mpaBe. Ha mnepBblii
B3IUIS/I, COBPEMEHHOE MEKAYHApPOIHOE MPaBO — «CAMHCTBEHHAS CH-
cTeMa TpaBa, CO/epIKallas UICHTHYHbIC HOPMBI, KOTOpBIC, KaK yTBEp-
KIaeTcs, MPUMEHSIOTCS KaK TaKOBBIC CyJlaMH BCEX HAIHi», — TOJKHO
ObLIO C camMoro Havajga M30eraTh PENSTUBUCTCKUX BBI30OBOB B CHITY
YHUBEPCAIBHON MPUMEHUMOCTH ero HopM. OJHaKo Tia00anbHOCTh Ta-

72



Iloooepircanue mercoynapoonozo mupa u 6e€30nacHocmu Ha 0CHOBe HOPM
jus ad bellum u jus in bello

KOI'0 YHHBEPCAJIMCTCKOTO BOCIIPUATHS caMa 1o ceOe KaxeTcss Heo0oc-
HOBaHHOU [2, p. 292].

Kak ormernn M. Kockennnemu (M. Koskenniemi), «mHeHue o
TOM, YTO CYIIECTBYET €IUHOE, YHHBEPCAIbHOEC MEXKIYHAPOIHOE MPABO
C OJJHOPOIHOW MCTOPUEH M MHCTHTYIHOHAIBHO-TIOMTUYECKUM MPOCK-
TOM, BBITEKaeT M3 TIIyOOKO E€BPOLICHTPUYHOIO B3IJIsA HA MHUP» (IIMT.
no: Ibid.). Ha camom pmene yHuBepcamucTckoe TpeOOBaHHE MEXKTyHa-
POIHOTO TpaBa IOKHO MMETh JeJ0 C MOBCEAHEBHOH PEallbHOCTBIO,
3aKJTI0YaroUIeiicss B TOM, 4TO TOCYapCTBa — IJIABHBIE CYOBEKTHI U CO-
3[aTeNM MEKIYHApOAHOTO TMpaBa — MMEIOT 3HAUYUTEIBHO Pa3IHYaroH-
ecsl DKOHOMUYECKHE PSKUMBI, TIOTUTUYCCKAE HICONIOTHH, TPAIUIIUOH-
HBIE KYyJIbTYpBI, PEIMTHO3HBIC YOCKICHUS M TIPAaBOBBIC CHUCTEMBI.
BrionHe BO3MOXKHO, YTO HOpMa MEKIYHAPOIHOTO MpaBa MOXKET IOHHU-
MaThCsl WM MOrJia OBITh TOHSATA MO-Pa3sHOMY B pa3HbIX KYJIbTYPHBIX
koHTekcrax [Ibid.].

XOTsI MOJKHO CKa3aTbh, YTO BCE IIMBHJIM3AIIMM BHIPAOOTAIH Ipa-
BWJIA M 00bIYaM, HAIIPABICHHBIC HA CICPKHUBAHUE KECTOKOCTU BOMHBI,
OCHOBOIIOJIATAOIINE HOPMBI MEKJTYHAPOJHOTO T'YMaHUTAPHOTO TIpaBa,
3aKpEIUICHHBIC B MEKIYHAPOTHO-TIPABOBBIX IOKYMEHTaX, ObLIM B 3Ha-
YUTEIBHON CTENEHH MPOIYKTOM €BpPOIEHCKOi Wi, B 0ojee MHPOKOM
cMbICTIe, 3anaano ruswu3anuu [Ibid., p. 292-293].

Takum 00pa3oM, MOXKHO HPEANOIOKUTH, YTO pasneicHue ad
bellum / in bello xax nHppacTpykTypHass HOpMa MEXIYHAPOAHOIO Ty-
MaHUTAPHOIO TpaBa TAKKE UMEET HEU3IIaJUMbIi OTIIEYAaTOK 3amaHOM
KyJbTypbl. [I0CKONIBKY BOMHA MCTOPUYECKH ObLIa OOBIYHBIM SIBIICHUEM
JUISl MHOTUX KYJBTYp M LMBHJIM3AIMA, Pa3IMuHbIC PETHOHBI U CTPaHbI
BBIPa0OTa M CBOM IMOJXOIbI K IMpaBy BOMHBL Bbuio ObI HEOCMOTpH-
TEIBHO YTBEPIKAATh, YTO TH MOJAXOJbI M CHOpMHUPOBABIIHECS TPaJIH-
UM TPEACTABISIOT TOJIBKO UCTOpHYECKUiT MHTepec. OleHKa B3auMo-
cesi3u Mexy jus ad bellum u jus in bello Ha HezanamHBIX Gopymax, Kak
npennonaraer 3. JIsH, BBIABUT HETPAaJUIMOHHBIC MCTOYHUKH BIOXHO-
BEHUS [UTs uX Oymyreit ssomonuu [2, p. 293].

B koHIe mepBoro ThicsyeneTus a0 H.3. Kutaii — Ha Bocroke n
I'penust u Pum — Ha 3amaze OAHOBPEMEHHO CHEJAIH IMEpBbIC IIATH B
MCTOPHUHU YeNIOBEYECTBA B IOHMCKaX ONpaBIaHMs BoiHe. [lostomy pa-
3yMHO cClieliaTh INpeIBapUTEIbHOE 3aMEYaHUe, YTO HEKOTOPhIC HIICH
MOT'YT OBITh W3BJCYCHBI U3 KUTAWCKOH MYIPOCTH YKPOIICHHUS 3Beps
BOIHBI, KOTOPBIN OcaxxaaeT denosedectBo [Ibid.].
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KondynuancTo, rocrnoacTByomas uaeonorus ummnepckoro Ku-
Tas Ha MPOTsDKEHUU OoJiee IBYX THICSYENCTUH, U IPyrue MKOJIBI MbIC-
nm, B yactHocTH [lIkona BOEHHBIX, KOTOpas CIENUAM3UPOBAIACH KaK
Ha ¢uiocoduu, TaKk U Ha MPAKTHKE BEACHUS BOWHBI, 3aJI0)KUITH OCHOBY
KHTaCKOI 001Iel KOHIEMIUN BOHHBI, BKIIIOYasi TOHMMaHUE OTHOILE-
uuit ad bellum / in bello [2, p. 295].

B mmpokom criekTpe KIacCH4ecKUX KUTaHCKHX TPaKTaTOB OpY-
XKue n300paykaeTcs KaK 3JI0€ WM 3JI0Bellee opyaue, KoTopoe biaropa-
3YMHO MPHUMEHSTH TOJBKO TOTJa, KOTJa HET albTepHATHBHBIX CPEICTB
JUISL IO AEp>KaHMs WIIM BOCCTAHOBIICHUS MUpa U nopsiika. MoxxHO ObI-
70 OBl CKa3aTh, YTO B TPAAMLHMOHHOM KHTalCKOM MBIIUICHHH «BOHHA
HeOnaronpusTHa, U ee cienyeT u3berats; Bpar He 00s3aTeNbHO EeMO-
HU3UPYETCSI — €r0 MOXKHO OKYJIBTYPHUTb U YMHPOTBOPHTH, XOTS M HE
UCTPEOJISATh; HACUIINE — 3TO TIOCJIEAHEE CPENCTBOY. JIpeBHHE KUTAHCKHE
MBICITUTENN CHOPMYIUPOBAIN KHUTAHCKYI0 TEOPHIO «CIIPaBeJTUBON
Boituby (X HK) [2, p. 296-297].

B3steiii B kauecTBe «(pyHAaMEHTAIbHOW OCHOBBI» CIIPaBeJINBON
BOWHBI, PUHIMI «OJaroykKenaTelIbHOCTH M cripaBemiuBocTy (1= X)
peryanpoBai KaKAbI ee acleKT. 3a UCKIIOYEHUEM CIIydaeB caM0000-
POHBI, CpaBeJIBasi BoHA OblIa CHHOHUMOM «KapaTelIbHBIX KCIEH-
umit» ({iE) — Boiin nakasamus. CripaBeyMBasi BOMHa paccMaTpHBaach
KaK yrojIOBHOE HaKa3aHHE — aHaJOI MPUHYIUTEIbHBIX KapaTelbHBIX
Mep, MPUHUMAEMBIX MPOTHB IMPECTYMHHUKOB, OTIMYAIOMIMHCS TOJIBKO
MacmTabom. [lo STol mHpuuMHE LENb COpaBeIMBONH BOHHBI Oblia
chopMylupoBaHa KaK «yTeUIeHUE JIIoell M HaKa3aHHE HEeYECTHUBBIX)
WM «3alpelieHNe HACUIBLCTBEHHOTO M arpecCUBHOIO TOBEAECHUA U
npenoTBpalleHne MpuIuHeHus Bpena apyrumy [Ibid., p. 297-298].

To, uto ceiiuac u3BectHo Kak jus in bello, taxxe urpaer cyre-
CTBEHHYIO POJIb B KUTAalCKOW TpaAuLIMU CIIPABEAINBON BOWHBI, COCTaB-
nsis emie onuH ee kputepuit [Ibid., p. 299]. [IpaBuna BeneHus BOMHBI
JIOTHYECKN BKJIIOUEHBI B MPABOBYIO KOHIENIIUIO CTIPAaBEATNBON BOIHBI
(jus ad bellum), mpu sTOM cripaBemIMBast BOMHA PACCMATPUBACTCS KAk
WCIIOJTHEHHE YTOJIOBHOTO HAaKa3aHUS B COOTBETCTBUHM C IMPHHLIMIIAMHU
NOOpOXKENaTeNbHOCTH M CHpaBeyIMBOCTH. [loCKONBKY crpaBemiuBast
BOIHa B IIEJIOM O3Hayalla HaKa3aHHE TeX, KTO ObI OTBETCTBEHEH 3a
3BEPCTBA, JKECTOKOCTh U Xa0C, ObLJIO MPOBEICHO OCHOBHOE pazinyue
MEKAY BUHOBHBIMH W HEBUHOBHBIMH C LIENbI0 Ha3HAUCHUS HAKa3aHUS.
ITo3TOMY OCHOBHOW HPUHIUII BEACHHUS CIPABEAJIUBONM BOMHBI — BOIO-
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IolIasg CTOPOHA HE JTOJDKHA MPECIeOBaTh HU B YeM HE MOBHHHBIX JIIO-
nedt wiu npuanHATh UM Bpea. Cpexactsa (jus in bello) u mens (jus ad
bellum) nomkHel ObLIH OBITH COTIACOBAHBI APYT C IPYrOM U COCTaB-
JISITh €ANHOE 11eTI0e, OBITh dTHUECKH Hepasaeaumsl [Ibid., p. 299, 302].

Pasnenenue ad bellum / in bello, mpunsroe u TmartensHo mos-
Jep>KMBaeMOe B 3aMaHOM KyJbTYPHOM KOHTEKCTE B KauecTBe MH(pa-
CTPYKTYPHOH HOPMBI MEXIYHapOAHOIO T'YMaHHTAPHOTO MpPaBa, BBI3bI-
BaeT y psilia YUCHBIX HENPUATHE eBPOICHCKON TpaauLK CIpaBeJInBON
BoiiHbI. KuTaiickue mepcrnekTHBBl TeM HE MEHee MOKa3bIBaIOT, YTO 3a-
NagHeId 00pa3 MBIIIICHUS CY3WJI KPYro3op Y4eHBIX B IOHMCKax Ooree
koHCTpykTHBHBIX oTHomreHuit ad bellum / in bello. Tloqunuenue npu-
MEHEHHUS] CHJIBl MEXIyHApPOIHOMY TYMAaHHTapHOMY TMpaBy JOJKHO
MpUBJIEYh aKageMUUecKoe BHUManue, cuntaer 3. Jlau [2, p. 319].

[Ipodeccop I'apBapackoil mIKOIBI MpaBa, AUPEKTOP — Y4penu-
TeNnb MporpamMMbl ['apBapAckoil IIKOMBI TMpaBa MO MEKIYHAPOIHOMY
npaBy W BOOpY:KeHHBIM KoH(pimkram H. Moamp3aze momaraer, 4To
CETOIHSIIHNE Ae0aThl O BOHHE KaxyTcs Bce Ooiee OTCTpaHEHHBIMH.
CpaBHHBasi MaHEpbl HAITMCAHUS HAYYHOH pabOTHI O BOMHE OBYX MEPUO-
JI0B MEXIyHApOIHO-IIPaBOBOI HayKH, a MMEHHO neproja BoiHbsl CIIA
Bo Beername u nepuona Boiinbel CIIIA ¢ teppopom (2009 — H.B.), oH
OTMeYaeT pa3iuyusi B MBILUICHUH O BOWHE M B €€ UyBCTBEHHOM BOC-
npuatun. OOHapyXHUBaeTcs OUIyTHMas pa3HHIIAa B TOHE HAy4HBIX pa-
00T, MoaXomax aBTOPOB, MX HACTPOCHWH, CHJIE YyBCTB M B KOHEUHOM
cuere cBs3M ¢ untarenem [3, p. 4, 8, 10].

B ornnune ot Hay4HBIX IUCKyCCHU NEpHoJia BBETHAMCKON BOW-
HBI, HATIOTHEHHBIX «CTPACTBIO» (TPEBOTOM, CTBIIOM, THEBOM ), TIOJX OB
K BoliHe ¢ Teppopusmom B CIIA, nanbonee moamepkuBaeMble B CO-
BpEMEHHOM 3amajgHoi Hayke, mo MHeHuto H. Monupsaze, sBadrorcs
YHCTO TEXHUUECKHMMHU W HencTopuueckumu. J[. CUMIICOH Tak B LETOM
OIUCHIBACT COBPEMEHHYI0 MEXAYHAPOAHYIO IOPUANYECKYIO HaAyKY:
«BBITh CIOKOWHBIM, PaCCYKIAIOIINM, 03 MO3ULIUHU — BOT JHOEpanbHbIN
uaean». Yto Obl HU HCIBITHIBAIM yYEHBIC-IOPUCTHI, HAEal — 3TO 00e3-
JMYEHHBIA, Onorpaduveckuii, GopMaaTbHO OYEPUEHHBIH CTHIIb MPO3bI
«B3JIST HUOTKY 1a» (1uT. 1mo: [3, p. 4, 8]).

Masnepa Hay4yHOTo IOAXO0/a U MPaBOBOH apryMeHTauuu, GopMu-
pytomeii (1 uckaxaroreil) nebaTsl 0 MEKIyHApPOIHOM IpaBe BOMHEI,
crapsupe nonuTuky CILIA B ero meHTp, SpKO NPOUIUTIOCTPUPOBAHEI B
cyxeOHol 3anucke ['enepansHoMy npokypopy CHIA 2010 r., comep-
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JKalllel 00CyK/IcHIE 3aKOHHOCTH youiictBa AHBapa Anb-Aynaku'. OHa
COCTaBJICHA IByMsl BEAYIIMMH IopHcTaMu-KOHCTUTYnHOoHHCcTamu CIIA
U COACPKUT MHOTOE€ U3 TOTO, YTO IOPUCTHI-MEXAYHAPOJHUKH TPaIHLIU-
OHHO CUHTAIOT HENPaBHIBHBEIM [3, p. 4-5].

HanHas ciyxeOHas 3amycKa MOJHUMAET B YUCIE MPOYMX BaK-
HEWIHA BOIPOC O reorpauueckux rpaHANax HEMEKIYHApOIHOTO BO-
OpYKEHHOT0 KOH(IIMKTa, KOTAa «OCHOBHOW TeaTp BOCHHBIX AEHCTBUIN
HAXOIUTCA HE Ha TEPPUTOPHH TOCYIAapCTBa, SIBISIOLIETOCS CTOPOHON
KoH(puKTa». Pa3men 3anucku, NOCBSILEHHBIH MEXIyHapOAHOMY Ipa-
By, o MHeHuto H. Monup3ane, cTpaHHO CKOHLIGHTPUPOBAH Ha BBISB-
JICHUW MYOJIUYHBIX HHCTUTYTOB, CIIOCOOHBIX aBTOPUTETHO 3asBUTH, YTO
To, uTo LIPY Xo0uer caenaTh, — SBHO HE3aKOHHO, BMECTO TOT'O UYTOOBI
MBITAThCA MOHATh, KaKue JIEHCTBUS OyAyT paccMaTpuBaThcsi Kak pa-
3yMHO 3akoHHBbI€e [Ibid.].

[To moBoxy Bompoca: OyzaeT 1M HaHECEeHHe yAapa B TPEThbeM T'oc-
yIapcTBE SIBHO HE3aKOHHBIM B YCIOBHSIX OTCYTCTBUS B 3TOM TocyAap-
CTBE BOOPYXEHHOI'0 KOH(MJIMKTA? — B 3aIllICKE TOBOPUTCS, YTO «3TO HE
SIBIISIETCS] MIPABHJIOM MJIM MCTOPHYECKOM MPAKTHKOH B TPaIULIMOHHBIX
MEKAYHApOAHBIX KOH(MIHMKTax. B MeXIyHapoIHOM BOOPYXEHHOM
KOH(IIMKTE, ecli HeUTpalbHOE TOCYAAapPCTBO MO KaKOW-INOO MpUYnHE
HE CMOTJIO NPEAOTBPATHTh HAPYIIEHHWE CBOEro HEWTpajuTeTa BOHCKa-
MH OIHOW M3 BOIOIOIIMX CTOPOH, HCHONB3YIOMIMX €ro TEPPUTOPHIO B
KadecTBe 0a3bl JUIs Omepanuii, Apyras BOIOIOMIAs CTOPOHA MCTOpHYE-
CKM ObLIa ONpaBjJaHa B HAaNaJIeHWW Ha STH BPaXKECKHE CHJIBI B 3TOM
rocynapctee» ([. Ctusencon (J. Stevenson)) (uur. no: [3, p. 5]). @op-
MBI IOPUANYECKONW apryMEHTAllU U AOCTYIHBIE IOPHINYECKUE TOKTPH-
HBI JI0 HBIHEIIHEro MOMEHTa He ObUIM JOCTATOYHO TOYHBIMH, YTOOBI
o0Jyiedb B MPaBOBYIO (OPMY TaKue MOHATHS, KaK «IKCTEPPUTOPHAIIB-
HBIA HEMEXKIyHApPOAHBIA BOOPYKEHHBIH KOH(MIMKT» HIU «BHEIIHHE
TpaHMIBI TeorpauuecKoro oxBaTa HEMEKAYHAPOJHOTO BOOPYKEHHO-
ro koHukray» [3, p. 5].

JomkHa 1M Hayka MEXKIyHapOJHOTO TpaBa BOWHBI OBITh
«cTpacTHO» («passionate»)? PazyMHO M yMECTHO JU OXKHJAAThb, YTO
quTaTeNsl TPOHET MEKAYHApOJHO-NPABOBOE HCCIENOBAHWE O BOWHE,
HaMCaHHOE BO BPEMs MHOTOJIETHErO BOOPY)KEHHOTO KOH(JIHMKTa, KO-
rJla 9TO UCCIiefOBaHUE TIOATOTOBIICHO U OMyOIMKOBAaHO B TOCYJapCTBe,

1 cm.: New York Times vs United States, 752 F. 3d 123, 144 (2014).
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SBIISIIOIIEMCS B JTAaHHOM KOH(JIHMKTE OJHON M3 OCHOBHBIX CTOPOH? —
CTaBHUT BOIIPOCHI aBTOP M NBITAETCS OTBETUTDH Ha HUX.

BHumatenbHOe aeTanbHOE NPOYTEHHE MEXAYHAPOAHO-IIPABO-
BBIX HccnenoBaHuil Benymux ydeHelx CHIA mepuona BoiiH Bo Brer-
Hame u Kambomke 1960-1970-x romos, numer H. Moaup3sane, oTKpbI-
BaeT HaM TO, YTO MPUEMbI aHajHu3a MpPoOJeM BOHHBI UMEIOT Oonbliee
3HaYCHUE, HEKEIH BOIPOCH! CTUIIMCTHKH U 3cTeTUKU. OUeBUAHA HEOO-
XOAUMOCTh JOKTPUHAJIBHOI'O CPAaBHEHUS MEKAYHApOIHOrO MpaBa M
NPaKTHKK B BOMHAX pa3HbIX HCTOPUUECKUX MEepHoIoB [3, p. 6-7].

CeromHs, cuuTaeT aBTOp, CYIIECTBYIOT HAEOJIOTMYECcKas OIHO-
POAHOCTB U KOHCEHCYC B OTHOIICHHH Ha0Opa IOPUANUECKHAX apryMEHTOB
W TIO3ULIUH, KOTOpPBIE MOTYT OBITH CITIOPHBIMHU. «HaM J0IKHO TTOKa3aThest
rIIyOOKO CTpPaHHBIM, YTO TaK MHOTO Y4YEHBIX-MEXAYHAPOAHHUKOB, I1O-
XO0XK€, B LIEJIOM COTJIaCHBI C MEKAYHAPOAHO-IIPABOBBIMU apryMEHTaMH,
KOTOpBIE MOT'YT paJiuKajJbHO U3MEHHUTH MPABUIIA, Kacaloluecs mpruMe-
HEHHS CHJIbI, U TOJIKOBaHHE MPUMEHHUMOCTH MEXIYHAPOAHOTO T'yMaHH-
TApHOTrO MpaBa (YuTaii: onpeneneHre camoit Boitabl)» [Ibid., p. 9].

Hcropuueckn CIOXHUIOCH CHUIIBHOE BIMSHHUE 3alaJHON HAayKH,
0COOCHHO HAYKH KOHTHHEHTAJIbHOH EBpOITEL, Ha MOHMMaHHE MEXIyHa-
poaHoro npasa. bonblias 4yacTh HAyYHOH AMCKYCCHU SIBJISUIACH aHTIIO-
SI3BIYHON. B 3TOM CMbIce M3ydeHHE MEXIyHApOAHOTO MpaBa MOXKET
UMETh AOKTPUHAIBHO Ba)KHOE 3HAYEHHWE M OCOOEHHO BO BpPEMEHA, KO-
I71a OHO paccCMaTpPUBAETCS KaK M3MEHSIOIIEECs] MM HAXOMSIIEeCs MO
Ype3BBIYAHHBIM JIABIICHHEM, OKa3bIBaTh MOCICAOBATEIbHOE BIMSHHE Ha
pa3BHUTHE U TOJIKOBaHUE MEXyHapoHoro mpasa [Ibid., p. 12-13].
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YMHOBA-KOHIOXOBA H.A.!, AJIEHIKOBA H.A.? COIIM-
AJIBHASA CIIVIOYEHHOCTB U COIIMAJIBHOE EJIMHCTBO
KAK I'APAHTUSA BHYTPEHHEI'O U BHEIHIHET'O MUPA U
PA3ZBUTUSA OBIIECTBA U T'OCYJAPCTBA. (Cratbs)

AHHomauu}z. B cratee conrajibHas CINIOYCHHOCTH KaK KIHO4YEC-
BOC BBIPAXXCHHUC CONHUAJIBHOIO CAMHCTBA XAPAKTCPU3YCTCA KaK COCTOs-
HHC U ITPOLICCC pa3BUTHA, crroco0d COCYHICCTBOBAHUS JIMYHOCTH, O6H_Ie—
CTBa U TroCyJapCTBa MW KaK IMPUHIHUII KOHCTUTYHHMOHHOI'O IIpaBa.
HpOCJ’Ie)KI/IBaeTCH B3aMMOCBA3b NPUHIHWIIOB COHHaHLHOfI CIINIOYCHHOCTH
U COLUMAJIBHOIO €IMHCTBA C IMPUHIHUIIOM COI_[I/IaJ'ILHOﬁ COJIMJApPpHOCTH B
HeﬁCTBYIOHleM MCKAYHApPOAHOM IIPAaBC€ U B KOHCTUTYIHAX TOCYAAapCTB.
PaCCManI/IBaeMLIC MNPUHIMUIIBL CIIYKAaT HOPMATHUBHBIMU KPHUTCPUAMU
AJid MUpa U 0e30IacHOCTH B YCIOBUAX HOBBIX BBI3OBOB U YI'pO3. OtMme-
HJacTCA HAIIPaBJICHHOCTb 3TUX MPHUHIUIIOB Ha ICHHOCTHOC IIPaBOBOC U
HPaBCTBCHHO-AYXOBHOC CcOMMKeHUE MCKAY JIIOAbMH, a TAKXKXC HA OO~
JACPIKKY ACATCIIbHOCTHU, B PE3YJILTATC KOTOpOﬁ 00eCceunBalOTC CO3U-
JaHUC U pa3BUTHUC.

Knioueewie cnosa. MIPUHIUIL COHHaHLHOﬁ CIJIOYCHHOCTH, IIPHUH-
LOUII COUHMAJIBHOIO €OWHCTBA; MPHHIMII COHHaHLHOﬁ COJINIApHOCTH,
KOHCTUTYLUS; YTPO3bI U BBI3OBEI MUDY U 6630HaCHOCTI/I; rapaHTuvu Mu-
pau 6630HaCHOCTI/I; 6nar0nonyqne YCIOBCKA.

UMNOVA-KONYUKHOVA I.A., ALESHKOVA |.A. Social cohesion
and social unity as a guarantee of internal and external peace and de-
velopment of society and the state. (Article)

! Viunosa-Kontoxosa Upuna Anamonveena — BedylMi Hay4dHBIH COTPYIOHUK
oraena npasosenennss MTHUOH PAH, n-p ropun. Hayk, mpodeccop.
Anewxosa Hpuna Anexcanoposna — CTapIINi HaydHBIH COTPYOHHK OTena
npaeoBeneHnss MHMOH PAH, kaua. ropua. Hayk.
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C0l{lla./lbl-la}l CHJ10Y€HHOCMb U couuaibHoe €OUHCM B0 KaK capanmusn
GHYMPEHHE20 U 6HEUILHE20 Mupa u pazeumus oﬁmecmea u zocy@apcmsa

Abstract. In the article, social cohesion as a key expression of
social unity is considered as a state, as a process of development, a way
of coexistence of the individual, society and the state and as a principle
of constitutional law. This article offers constructions of the
relationship of the principles of social cohesion and social unity with
the principle of social solidarity in the current international law and in
the constitutions of states. The principles under consideration serve as
normative criteria for peace and security in the face of new challenges
and threats. It is noted that they are focused on value-based legal and
moral-spiritual rapprochement between people, as well as on supporting
activities that result in creation and development.

Keywords: the principle of social cohesion; the principle of social
unity; the principle of social solidarity; the Constitution; threats and
challenges to peace and security; guarantees of peace and security; hu-
man well-being.

Mna yumupoeanusn: YvmuoBa-Kontoxosa U.A., Anemkosa N.A. Couu-
aJIbHasl CIUIOYCHHOCTh U COIMAJIFHOE €AMHCTBO KaK TapaHTHs BHYTPEHHETO U
BHEIITHEr0 MUpa U pa3BuTus obmecrsa u rocyaapersa. (Crartes) // Coruais-
HBIE ¥ TyMaHWTapHble Hayku: OTedecTBeHHas M 3apyOexHas JuTeparypa :
HNAX. Cep. 4 : TocymapctBo m mpaBo. — 2023. — Nel. — C. 78-88.
DOI: 10.31249/iajpravo/2023.01.06

B XXl B. Mup u 06e30macHOCTh SIBISIOTCA (PyHIAMEHTATbHBIMU
LEHHOCTSIMA M MYOJMYHBIMH CTPAaTErMYECKUMH LESIMH, OHH 3aHHMa-
10T IEHTPAIbHOE MECTO B MEXaHH3ME 00eCleueHUs] CTAOMIBHOCTH CO-
BPEMEHHOTO MEKIYHApOIHOrO coolmiecTBa U rocyaapcts. OpHa u3
peanbHBIX YTPo3 MUPY M OE30MaCHOCTH — COLMANbHAS HAIPSKEHHOCTD,
POCT KOTOPOH MOKET MPHUBECTH K BOOPYXCHHOMY KOHQIMKTY HIIH
rpakaaHckoil BoiiHe. MHaukaTop ycrexa B HMPOTHBOJCHCTBUM COLU-
albHON HaNpPSYKEHHOCTH — JIOCTH)KEHUE COLIMAJIBbHON CIUIOYEHHOCTH U
COLIMAJILHOTO €IMHCTBA KaK IMyOJIMYHO-IIPABOBBIX HAPPATHUBOB M IPUH-
LIUIIOB COBPEMEHHOI'0 KOHCTUTYLIMOHHOTO CTPOSI TOCYAapCTB.

Bripakenne «coruanbHas CIUIOYEHHOCTb» B OCHOBHOM HCIIOJNb-
3yercsl IpU XapakTePUCTHKE OPraHM3allMOHHOTO €IMHCTBA OOIIEcTBa
[0 KIIIOYEBBIM BOIIPOCaM HApsAAy C KaTErOpUsSMH «COIMAJIbHAs COMU-
JapHOCTb» W «COLHMAIBHOE E€AWHCTBO». ODTH TEPMHUHBI 0003HAYAIOT
OOIIHOCTh B3MJIAZIOB WM HAampaBieHUH AesTelnbHOCTH. ColuanbHas
CIUIOUEHHOCTh MpeAroaaraeT KOJUIEKTUBHOE OCO3HAHME Ba)KHOCTH CO-
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IUATFHON YBEPEHHOCTH, COLHMAJIBHOTO OJaromoiaydusi, COLHMaIbHOTO
JOBEpHS HacelleHHsI IPaBUTEIBCTBY, a TAKXKE HETPHUITHE JIIOOBIX (HopM,
CUTyallull U MPOILIECCOB, HETaTUBHO BIUSAIONUINX HAa COLMAIBLHOE paBEH-
CTBO, CO3AIOLINX YIPO3bl MUPY M 0€30MacHOCTH B OOILIECTBE M rOCY-
JapCTBe.

CounanbHasi CIZIOYEHHOCTh PACKPBIBACTCS B PA3IUUHBIX (hopMax
COTPYIHHYECTBA M XapaKTEPU3YETCsl HaIuyhueM oOmHMX YOeKIeHWH u
00IIMX HampaBJICHUH AEATETBLHOCTH TPpayKAaH W TpakIaHCKOro ooiie-
CTBa, OHA BBIPAXKAETCA B COLMATIBHOM COTJIACUM U COIMAIBHOM JIOBE-
pun. CocTrosiHrEe B3aUMOJSHCTBHS IMYHOCTH, OOIIECTBA M TOCYIapCTBa
olpereNsieT COMUalbHYIO CIUIOYEHHOCTh Hauuu (Hapoxpa). Jlromm cra-
HOBSITCS CIUIOYEHHBIMH, KOTJJa COBMECTHO CIIPABJISIIOTCS C Pa3IMYHOrO
poJia BBI30BaMHU U YTPO3aMH.

Ha Ba)xHOCTb COXpaHEHHMS COCTOSHHUS COLMAIBHOM CIIOYEHHO-
CTH 00pallaloT BHUMAHHE NMpPU Pa3MYHBIX CUTyauusx. Hampumep, B
O630pe MpaKTUKKA MEKIOCYyJapCTBEHHBIX OPTraHOB IO 3allUTE NPaB U
OCHOBHBIX cB0OOn uenoBeka Ne 4 (2020), moaroroBneHHoM Bepxos-
HbeiM Cynom P®, npuBoautcs nosunusa Komurera OOH no nuksuaa-
LN pacoBOM AMCKPUMUHAIMM: TIPU XapaKTEPUCTUKE MPUHIUIA 3aIpe-
Ta JAWCKPUMHUHALUHN «ITIOObIE TPaBOHAPYIICHHUS, COBEPILEHHBIE MO
PacoBbIM MOTHBaM, MOIPHIBAIOT COLMAJIbHYIO CINIOYEHHOCTh U 0OILe-
CTBO B LIEJIOM» .

BykBanbHas XxapakTepUCTHKA «COLMAIBHON CIIJIOYEHHOCTH» Kak
MPUHIINIIA, CTPATETHYECKON IEHHOCTH M IIETM BCTPEYAETCsl OUEHb pell-
KO B KOHCTHUTYLIMSIX COBPEMEHHBIX TocyaapcTs. Hanpumep, B mpeamOyiie
Koncrutynunn LentpansHo-Adpukanckoit pecnyonuku 2016 r. nexmna-
pHUpyeTcs HE0OXOIUMOCTh COXpPaHEHUsI HALMOHAIBHOTO €AWHCTBA, CO-
IUabHON CIuIoueHHOCTH U Mupa. CornacHo npeamOyne Konctutymmm
Kuras 1982 r., rocynapcTBo yKpeIuisieT CIUIOYEHHOCTh C HapoAaMu
Pa3IMYHBIX CTpaH MHpa.

ConuanpHasi CIIJIOYEHHOCTh B KOHCTUTYLUSAX COBPEMEHHBIX TOC-
yIapcTB BKJIIOYAETCs, KaK MpaBuilo, B Oosee olliee MOHATHE COLHAIIb-
Horo eguHcTBa. OcoObI aKIEHT Ha HAlMOHAJIBHOE €IMHCTBO Kak Ha
Pa3HOBUIHOCTH COLMAIBHOIO €MHCTBA HAOMIOAAETCS B KOHCTUTYIHAX

! O030p NPaKkTHKUA MEXKIOCYJAPCTBEHHBIX OPraHOB IO 3all[UTE MPaB U OCHOB-
HBIX cB0OO7 uenoBeka Ne 4 (2020) (moprorosnen Bepxosusim Cynom P®) // Koncyms-
taurllmoc. — URL: https://www.consultant.ru/document/cons_doc_LAW_365610/
(mata obpamenus: 12.11.2022).
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TOCYAapCTB, OCBOOOMMBIINXCA OT KOJOHHAIBHON 3aBUCHMOCTH, Iepe-
KHUBIIUX TSDKENBIC MOCIECTBUS TPaKIAaHCKOW BOMHBI, TEPPUTOPHAIb-
HBIX CIIOPOB, MOPOIMBIINX BOOPY>KEHHBIE KOH(IUKTHI, MPHUAAIOMINX
3HAaYCHUE EIMHCTBY TOCyJapCTBa W OOLIECTBA B T'OCYAapPCTBEHHBIX
crparerusx pa3Butus. Hambomee sipko 3Ta 0COOEHHOCTH BBIpa)KeHa B
KOHCTUTYLHSIX TocynapcTB Asmu, Adpuku, bamxaero Bocroka, Jla-
TUHCKON Amepuku. Hampumep, 0 HalMOHATIEHOM €AMHCTBE KaK O MpU-
OpHUTETe KOHCTUTYLIMOHHOI'O CTPOSi TOBOPUTCA B MpeaMOysiax U OCHOB-
HBIX TekcTax KoHcTuTyuuit Kambomku (1993), Katapa (2004), Omana
(1996), Pyannpr (1991), Caynosckoit Apasuu (1992), LIAP (2016), Ya-
na (1996) u np. Mexay Tem unciio GpakTopoB M MOKa3aTeleil Coluatb-
HOW CIUIOYEHHOCTH M COLMAJbHOTO E€JMHCTBA 3HAYUTEIBHO OOJIBLIE.
B KOHCTUTYIHSX TOCYIapCTB COLMAIbHAS CITIOYEHHOCTh U COLIMAIbHOE
€IMHCTBO CBS3BIBAIOTCS:

— C MeAHC2OCYOaPCMBEHHIM eOUHCIEOM U MENCOYHAPOOHBIM HO-
paokom: ¢ appuxkanckuM earHcTBoM (JImGepus — 1986), apaOGckum,
CPEAN3EMHOMOPCKUM M appuKaHCKUM enuHCTBOM (AJnKup — 1996), ¢
WHTErpalyei, mpexae BCero aHjaCcKoi M JaTMHOaMepukaHckod (DkBa-
nop — 1998); ¢ MUPHBIM COTPYAHUYECTBOM MEXAY HApOAaMHU M JIaTu-
HoaMepuKaHCKoi nHTerpauueit (Benecysma — 1999); ¢ eBponeiickum
€IMHCTBOM KaK TapaHTHel cBOOOJIbI, paBHONPABUS, OJIArOCOCTOSHUS H
oesonacHoctr (Benrpust — 2011); ¢ MeXIyHapOIHOIH CONUAAPHOCTBIO
(ITaparsaii — 1992); ¢ npenaHHOCTHIO €BPOMEHCKUM IPUHIMIIAM H LIEH-
HoctsiM (Cepbus — 2006), ¢ conmumapHOCTEIO B 00ph0e apukaHCKOro
HapoJa ¥ rocyIapcTB 3a HAIMOHAIBHOE SAMHCTBO U CONUIAPHOCTHIO CO
cTpaHaMu, OOPIOIIMMHUCS 32 CBOE HaIMOHaJIbHOE ocBoOOKaeHne (Mo-
3amOuk — 1990); ¢ obecrieueHHEM MPOrPECCHBHOTO Pa3BUTUS IKOHO-
MHYECKOTr0 COOOMIECTBa C COCENIMH H APYIrMMHU aQpUKAHCKUMH TOCY-
JapcTBaMd M yKperuieHneM OpatctBa jronei (Dduonus — 1994); c
JOCTHKEHHEM COJHMIAPHOCTH M €AMHCTBA MHUPa, KOHCONUIALNH C JIPY-
JKecTBeHHbIMH rocynapctBamu (CaynoBckast Apasust — 1993); ¢ mex-
JYHApOJIHBIM COlMaIbHBIM mopsikoM (bemus — 1981);

— HAYUOHANLHLIM eOUHCMEOM UNU eOUHCIMBOM GHYMPU 20CY0ap-
cmea: enuHcTBOM TrocynapcrBa (Muponesuss — 1945, Ilopryrammst —
1976, Yranna — 1995), narmonansabiM enquHcTBOM (KamGomka — 1993,
AP - 2016), koHCconuaamnuei HanuoHaIsHOrO equHcTBa (CaynoBckas
ApaBus — 1993); nanmonanbHOW uHTerpanueit (Jlubepus — 1986)
enrHCTBOM Hapoza (JIubepus — 1986, OAD — 1996, Hurepus — 1999);
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— COMUOAPHOCMBIO, COTUOAPHBIM 00UECMBOM U COTUOAPHOU OM-
semcmeennocmuio (Amxup — 1996, Anromna — 2010, bpazumms — 1988,
Benecyana — 1999, Beernam — 1992, Mapokko — 2011, Eruner — 2014,
[Monema — 1996, [Mopryramus — 1976); rayuonarsrotl coruoaprocmvio
(ITAP — 2016), coyuanvnou conudaprocmoio (Mtamus — 1947, Maxke-
nmouus — 1991);

— eOUHCMBOM 63AUMOOCUCMEUSL 8 YENAX NOO00ePAHCAHUS MUPA U
pazeumusi: ¢ COTPYAHUYECTBOM M MHUPHBIMH OTHOUICHUSIMH MEXIY
HanusiMu (Pumunmuae! — 1987), ¢ cOTpyIHHUECTBOM MEXKAY HapoaaMu
BO uMs nporpecca uenoBeuectBa (bpasuwnus — 1988); ¢ corpynnuue-
crBoMm Mexay Hanusimu (benus — 1981); ¢ kyabpTypoii coTpyqHHYecTBa
u B3aumononumanueM (Yrauma — 1995);

— eOUHCBOM 68 MEPPUMOPUATLHOM USMEPEHUU: HEleTUMOCTBIO
rocynapcrea (Yag — 1996), enmuHCTBOM U HENEIMMOCTBIO TOCYIapCTBa
(Tamunanx — 2007), eqHCTBOM HalMOHAJIBLHON TeppuTOopuu (Puunmnu-
HbI — 1987);

— Hayuonamvubim npumuperuem (Kambomxka — 1993, Cynman —
2005);

— HAYUOHAAbHBIM cozaacuem (TpeaMOyJbl: «MHUP W COTJIACHE»
(Koncturymms PO — 1993), «rpaxmaHckoe corjacue st TOTOMKOBY
(Koncrutyrust Apmernn — 1995), o0riecTBeHHOE COTJIACHE KaK MPHH-
ot (ct. 2 Koncrutynun Kaszaxcrana — 1995));

— cnpasednusocmvio, cnpagedausvim obwecmeom (bpazmms —
1988, Eruner — 2014, Kenus — 2010, Tynuc, Cynan, Ucnanus — 1978,
[Moneima — 1996, Iopryramus — 1976, ®ununmnunst — 1987), coyuans-
Hoti cnpagednusocmoro (Benecysna — 1999, Makenonus — 1991,
IMonpmia — 1996, Cepous — 2006, LIAP — 2016);

— PenucUO3HOU MepnuMocmoio U npumuperuem (OpaTCTBOM H
KynpTypoil (penurnosnoii) tepmumoctu (Anrona — 2010, Tynmc —
2014, Cynan nepexomuas — 2005, Bocuus u [eprierosuna — 1995);

— bpamcmeom, OPaAMCKUMU OMHOUEHUSMU UTU OPAMCKOU 110060~
6b10 (Anroma — 2010, JIubepus — 1986, Katap — 2004, [lopryranus —
1976, Tynuc — 2014);

— coyuanvHou eapmonuei u cmadunvrocmoio (Fana — 1992, Cy-
nan — 2005);

— Onazonomyyuem, OraeococmosiHuem u oowumM 6Oaaeom 0714
epasicoan (Benecyana — 1999, Ucnanus — 1978, TTonsina — 1996);
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— COYUANbHBIM NPOSPeccom, npozpeccom uenosedecmea (Bber-
Ham — 1992, Kuraii — 1982).

ConuanbHasi COMUAAPHOCTh M COLMAIBHOE €IUHCTBO B MEXKIY-
HApOIHO-TIPABOBBIX OTHOIIECHHUAX OOECTEYMBAIOT MUDP M MPOTHBOAEH-
cTBHE BoiiHe'. J[Be BceoObeMITIONME KOHIIENIMHE B 3HAYMTEILHON CTe-
MEeHW Omlpenenuyin aedathl O BOHMHE W MHpPE W IPHU3HAHUH
MEKAYHApOJHOTO MpaBa Kak HCTOYHHMKA MUpa U pesynbrata mupa. Co-
TJIACHO MEpBOMY (MHTEPHALMOHAIMCTUYECKOMY U KOCMOIIOJIUTUYIECKO-
My) B3rJiAy (B3MIAOaMm), MeKIyHApPOIHOE MpaBo o0nanaeT MOTeHIra-
JIOM CAEPKWUBaHUS MM JaK€ OTMEHBI BOWHBI ITyT€M OTPaHUYECHUS
NEMCTBUH roCyIapcTB Ha OCHOBE MHTEPHALIMOHAIBHOW COMUAAPHOCTH.
CornacHo BTOpoMY (peaquCTUYECKOMY HJIM HHCTPYMEHTaJIHCTCKOMY)
B3DJIAAY (B3MJIsiAaM), MUP, PETYJIUPYEMBI MEXIyHapOAHBIM IIPABOM,
SIBJIAETCSI YUCTO MOJIUTUYECKUM, OTpaXkas CUTYalllIo, B KOTOPOH MOT'y-
LIECTBEHHBIE CTPAHbI CYMTAIOT, YTO MUD JIyUIlIe CIYXKUT UM, YEM BOM-
HA, KaK TOJBKO 3Ta CUTyalllsi H3MEHHUTCS, MEXIyHAPOIHOE MPAaBO H3-
MEHHUTCS BMECTE C HEW, U BOMHA MOXKET BepHYyThes. [loaToMy peamucTsl
MPENOoIaraloT, YTO €CI MEXKIyHapOJHOE MpaBO CTAHOBUTCS CIHII-
KOM CaHKIIMOHHBIM B TIONBITKE YKPENHUTh MUP B PaMKax OMpeeleHHO-
ro MHUPOBOI'O TOpsiAKa (T.e. OHO HE CIeNyeT MHTepecaM HMHTEpHAIHO-
HaJbHOM COJMJAPHOCTH BCEX TOCYAApCTB, a CKJIOHAETCS K TpaBy
CaMbIX BIUATEIBHBIX), 9TO BBIHY)KJIAET APYrHe rocylapcTsa He coria-
IIAThCS ¢ TAKAM TOIXOJ0M M IIPOTECTOBATH .,

Opranuzanus O0benrHEHHBIX Haruii mpoBoAUT 3HAYUMYO TI0-
JUTHKY, HAMPABJICHHYIO Ha CHM)KEHHE COLMANBbHON HAamNpsHKEHHOCTH U
POCT COLIMAIBHON CIJIOYEHHOCTH M COLMAJIBHOIO €IMHCTBA B OTBET Ha
YIPO3bl ¥ BBI3OBBI MUPY M 0€30MAaCHOCTH, K KOTOPBIM B IIOCIIEAHUE TO-
IBl OTHOCATCS HE TONBKO BOOPY)KEHHBbIC KOH(IUKTH, HO W TaKue
TpaHCHaIMOHaJbHBIE prckH, kKak COVID-19, rmobansHoe noTensieHue,
HeperyaupyemMasi MUrpalus, OpraHi30BaHHas MPECTyIMHOCTh, OTMbIBA-

LCom: Lidén K., Syse H. The politics of peace and law : realism, international-
ism, and the cosmopolitan challenge // Research handbook on international law and
peace / ed. by C.M. Bailliet. — Cheltenham, Glos ; Northampton, MA : Edward Elgar
Publishing Limited : Edward Elgar Publishing, Inc., 2019. — P. 24.

% Ibid. P. 24.
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HUE JIeHeT, B3ITOYHUYECTBO, TOPTOBIIs JIFOABMU M Ap*. B 3TOM KOHTEK-
cTe HaOmIogaeTcsl TeCHasl CBSI3b MEKAY COLMAJIbHOW CIJIOYEHHOCTHIO,
COLIMAJIbHBIM E€TMHCTBOM U COL[MAIBHOM COMUIAPHOCTEHIO.

['noGasbHBIH MIaH TyMaHuTapHOro pearuposanus OOH? opuen-
THPOBAaH Ha pa3BUBAIOLIMECS CTPAaHbl M TMOAPA3yMEBAECT COIMAAPHOE
cAep>KMBaHNE paclpoCTPaHEHUs TaHIEMHH; TIOBBIIIEHUE POJIN YeTIOBe-
YEeCKOro KaluTajia, paspelieHue CUTyallii C HapyIIEeHHEM IpaB Yelo-
BEKa, POCT COLMAIBHOM CIUIOUEHHOCTH M KauyecTBa YKU3HU; 3allUTy U
noMous OeKeHIaM, MUTpaHTaM, YSI3BUMBIM TpynnaM (0ObeMBI BbIJe-
nenHoro ¢uHaHcupoBanus 2,48 mipa gomn. CHIA). Kommeke conu-
anbHO-3KOHOMHUYeCKHX Mep pearupoBanuss OOH nHanpasiieH Ha comiu-
JApHYIO 3alIUTy YCIYI M CHCTEM 3paBOOXPAHEHUS B YCIOBMSX
KpH3HCa, Ha 3alUTy JIIOACH, 3alIuTy (CoXpaHeHne) pabounx MecT, Ha
MOJIEP)KKY COLMATIBHOM CIUIOUEHHOCTH M Ha JOCTHXKEHHE MaKpOdKO-
HOMHYECKOT0 PEearnpoBaHMsi U MHOTOCTOPOHHErO COTpyIAHHYECTBa (B
3TUX 1eNIsAX ObLIO0 BhAeeHo 58 min gomn. CIIA)>,

Jns HepOMyIIeHUs HapyIIeHU MUpPa U 0€30MaCHOCTH JINYHOCTH,
o0IecTBa W TrocynapcTBa, a TakkKe B LENIX MPOTHBOICHCTBUS Hera-
TUBHBIM CUTYalMsSM Ba)KHO 00ECTICUHUTH JEHCTBUE MPUHIIUIIA COLUANb-
HOW CIUIOYEHHOCTH JUI COXPAaHEHHS COCTOSHUS CTaOMIbHOCTH. Uem
HWXE YPOBEHb CINIOYEHHOCTH OOIIECTBAa, TEM BBILIE MPEANOCHUTKN IS
nectabunn3anny, KOH(QIUKTOB, MPOTUBOpeunid. UeMm BEIIIE YPOBEHb
COLIMANIbHOM CIIJIOYEHHOCTH TPaKJaHCKOTO OOIIECTBA, TEM BBILIE YPO-
BEHb OJIarONoNy4us rpaykKAaH U 3alIMIIEHHOCTH TOCYAapCTBa.

ConuanpHasi CIJIOYEHHOCTh XapaKTEPU3yeT IPOLECC Pa3BUTHSA
coobmecTB. B coBpeMeHHOM Mupe OHa MPOSBISETCS Ha YPOBHE MHTE-
I'PAlMOHHBIX 00Pa30BaHUI U ONPENENseTCS HE TONBKO KaK CTpaTerus u
OCHOBa CYILECTBOBaHMs COOOIIECTB, HO M Kak Ipolecc (Hampumep,

! Heath J.B. Making sense of security // American journal of international law. —
2022. — Vol. 116, Iss. 2. — P.289-339. — URL: https://doi.org/10.1017/3jil.2021.63
(maTa obpamenws: 11.10.2022).

? KoMmIuekcHoe pearupoBanue cucremsl OOH Ha COVID-19 / Opranuzanus
O6wenuuennsix Hammit. — URL: https://www.un.org/ru/coronavirus/UN-response#:~:
text (mara obpamenus: 11.10.2022).

¥ Cm.: 3abennna 0O.B., Cepreesa M.B. JloMuHaHTHI, OIpeecHHbIE MEXKTyHa-
pOmHBIME OpraHM3anysMu, U EBpomelickas conmpanbHast XapTHsl KaK OPHEHTHUPHI THO-
KOH CONMaIbHOHN MOIUTHKH TOCYAAPCTB B YCIOBHUSIX KopoHakpmsuca // ConuaisHOE H
neHcHoHHoe TpaBo. — 2021, — Ne 4, — C. 20-28.
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OOH wu EBponeiickuii coto3 (B paMKax KOTOPOT'O OCYIIECTBIISIET CBOIO
NIEATENbHOCTh EBPOIEHCKHUI KOMUTET IO COLMAIBHON CIIIOYEHHOCTH)).
Tak, B 1. 3 ct. 3 JloroBopa o EBporneiickom cotose yrBepkaaercs: Espo-
MEHCKUH COI03 «COAEHCTBYET SKOHOMUUYECKOMY, COLIMAIBHOMY U TEpPH-
TOPHAJILHOMY CIIOUEHHIO U COMUIaPHOCTH TOCYAapPCTB-UJICHOB» .

CounanbHasi CIUIOYEHHOCTh HA YPOBHE MHTEIPAllMOHHBIX 00pa-
30BaHUH MO3BOJISET JOCTHUYb MEXTOCYJapCTBEHHOI'O €IMHCTBA U COJU-
JapHOCTH COOOILECTB B BOMPOCAX Pa3BHUTHUSI, COBMECTHON IESTENbHO-
CTH TpaXkIaH, HapaBJICHHOW Ha oOImee Onaro um peaju3yeMoi paau
o01weit nenu.

M.E. Hukonaes, ObiBmmii 3aM. npeacenatens Cosera Denepa-
uuu OenepansHoro Cobpanus PD, B 0o1HOM U3 CBOMX BBICTYIJICHUH B
2009 r. momuepkHyn: «PykoBoguTenu ir000ro rocynapcTBa, HE3aBH-
CHMO OT ()OPMBI €TO TOJTUTHYECKOI0 YCTPOUCTBA, BCEraa CTPEMATCS K
(hOpMHUPOBAHUIO CINTOYEHHOI'O OOLIECTBA, KOTOPOE CIYKUT (yHIAaMEH-
TOM Ul BCEH MOJIMTHYECKOW cucTembl. Hu3kas cruioueHHOCTH o0Ie-
CTBa CO3Aa€T NMPEANOCHUIKN IS 1eCTa0MIN3aliy 00IIecTBa U BO3HUK-
HOBEHMSI KaK BHEIIHMX, TaK M BHYTPEHHUX YIPO3 CYIIECTBOBAaHHIO
rocyaapcrsa. B HacTosiee Bpemsi, HECMOTpPs Ha CTOJIb 3HAYUMYIO POJIb
COLIMAJIbHOM CIUIOYEHHOCTH B JKHU3HEIESITEIbHOCTH TOCYJapcTBa, OHA
crnabo oTpakeHa B (perepalibHBIX U PErMOHAJIBHBIX IpOrpaMMax rocy-
JIapCTBEHHBIX M OOIIECTBEHHBIX opranu3anuii Poccuiickoit denepa-
uuu. [lpuunHa — oTCyTCTBHE HAyYHOW MpopabOTaHHOCTH AaHHOH IMpo-
OneMaTUKd M TMOTPeOHOCTH B 3TOM OpPraHOB y TOCYIapCTBEHHON
Biactu. 3a nocienHue 10-15 ner He MOATOTOBIEHO HU OAHOTO HAyY-
HOTO TPy/ia Ha 3Ty TeMy»°. Yl B 3TOM C HMM CIIeyeT COrIacHThCs

AHan3 KOHCTUTYUUI TOKAa3bIBaeT, YTO MPUHIMIT COLUATIBLHON
CIUIOUEHHOCTH HE UMEET CBOETO JOKHOIO OTPaKEHUS B MX TEKCTaX, a
TaKKe B CHEIUAJIBHOM 3aKOHOMATENbCTBE, XOTS €ro aKTyaJlbHOCTb U
BAKHOCTh HE yMeHblIaercsa. [1omoKHUTENbHBIM IPUMEPOM COJEpKa-
TEFHOr'O HAIMlOJTHEHUS 3Toro npuHuuna ciaykuT Koncrurynus Kuraii-
ckoii Haponnoii Peciybnuku 1982 r., rapanTupyromas oxpany 1 pas-
BUTHE OTHOIIEHWH CIUIOUEHHOCTH BCeX HalMoHambHOcTeW Kwutas.

Lom: Jorosop o EBponetickom corosze // IIpaBo EBpomneiickoro Coro3za. — URL:
https://eulaw.ru/treaties/teu/ (mata obparmenms: 12.11.2022).
2 .

Cwm.: Hukomaes ML.E. CormanbHast CINIOYEHHOCTh POCCHHCKOro obmectBa //
Huxomnaes Llentp. — 2009. — 1 anpesst. — URL: https://nikolaevcentre.ru/news/264 (mara
obparenust: 12.11.2022).
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Koncrutynuu KHP B cT. 4 3anpemaer AUCKpUMUHALMIO U THET B OT-
HOLIEHWW JI000M HAIMOHAIBHOCTH; 3allpeliaeT JoOble AeHCTBUS,
HaIpaBJICHHBIE HA MOJPHIB CIJIOYEHHOCTH MEXAY HAllMOHAJIBHOCTIMHU
¥ uX packon’.

Jna Poccun B COBpEMEHHBIM NEpHOJ NPUHIUI COLMAIBHON
CIUTIOYEHHOCTH 3HAYMUTENIBHO aKTyalu3upoBaicsa B ee reonoiauTuke. Ha
3HaYMMOCTh COLMANBHON COJMMIAPHOCTH B COBpeMeHHOW Poccun Obu1o
obpameHno Buumanue [Ipesunenta PO B.B. Ilytuna. Breicrynas nepen
sxkutensmMu Kpeima u r. Ceacromnons B mapte 2015 1. mo ciydaio ro-
JOBIIMHBI poBeaeHus pedpepennyma [Ipesunent ckaszan: «Bes Poccus
BOCXHMIIIAJIACh BalllMM MYXECTBOM, JIOCTOMHCTBOM H CMEIOCTBIO, 3TO
WMEHHO BBI pemin cyap0y Kpbima. B ot 1M Mbl ObLIM OJM3KK Kak
HUKOI'/IA, TOJIEPKUBAIN IPYT Apyra. OTo ObUTM HCKpPEHHHE YyBCTBA
CONMJIAPHOCTH. VIMEHHO B TakHe MepeoMHbIE HCTOPUYECKHE MOMEHTBI
MIpOBepsIeTCs 3peNocTh U cuia ayxa Hauuu. M Hapon Poccun mokazan
TaKylo 3pefiocTh M TaKyl CHIIy, CBOEH CIUIOUEHHOCTBIO MOJAEepKall
COOTEUECTBEHHUKOBY... «[Ipu pemenun mnpobiem kuteneid Kpeima u
Cesacrorons Hall HapoJl MOKa3aj MpUMep HACTOSILEro rpakJaHCKOro
y4acTHsl, CONEPEXUBAHUA, MATPUOTU3MA, NMPOJEMOHCTPUPOBAT CILIO-
YEHHOCTHY .

B Mocnanuu Ilpesupenta PO Denepansnomy CoOpaHuio B
2019 r. OBUIO OTMEYEHO, YTO «IOOUTHCS ITOCTABIECHHBIX LEJIEH MBI
CMOXKEM, pa3yMeeTcs, TOIBKO O0bEeUHSA YCHIUS, TOJIBKO BMECTe, IpU
CIUTOYEHHOCTH 00LIeCcTBa, TOTOBHOCTH BCEX HAc, Bcex rpaxaaH Poccun
JIOCTUTaTh YCTIEXOB B KOHKPETHBIX J€1ax»°.

B poccuiickoM 3aKOHOAATENBCTBE MOHATHE «COLUAIBHAS CIUIO-
YEHHOCTB» OMNPEACICHO KaK «CIOcOOHOCTh 00mIecTBa 00ECreYnBaTh
Onaromnony4yne BCEX €ro 4iICHOB, CBOAS K MUHHUMYMY HEPaBEHCTBO U

! Koncrurymust KHP (B pemakimu 2018 1.) // Chinalaw.Center. — URL: https://
chinalaw.center/constitutional_law/china_constitution_revised_2018_russian/ (zara 06-
pamenust 11.11.2022).

’Tox Hasax GbUI MOAMHCAH JloroBop o Bxoxnaernu Kpemma u CeBacromons B
cocraB Poccun // [lepseiii kanai. — 2015. — 18 mapra. — URL: https://www.1tv.ru/news/
2015-03-18/21448-god_nazad_byl_podpisan_dogovor_o_vhozhdenii_kryma_i_sevasto
polya_v_sostav_rossii (mara obparmenmst: 11.11.2022)

INocnanue Ilpesunenta PO denepansromy Cobpanmio ot 20.02.2019 1. 6/n
(O mosoXeHUH B CTpaHEe M OCHOBHBIX HAIPABICHHUSAX BHYTPCHHEH M BHEIIHEH MOIUTH-
KU rocyznapcersa) // IlapnamenTckas rasera. — 2019. — Ne 7.
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C0l{lla./lbl-la}l CHJ10Y€HHOCMb U couuaibHoe €OUHCM B0 KaK capanmusn
GHYMPEHHE20 U 6HEUILHE20 Mupa u pazeumus oﬁmecmea u zocyaapcmsa

n3berasi MOJSAPU3ALUM OTAENTBbHBIX COLMAIBHBIX CIOEB», MOAYEPKUBA-
ercsl, YTO «CIJIOYEHHOE OOIIECTBO MpENCTaBIIsICT COOOM Tpymily HOA-
JEepP)KUBAIOLINX APYr ApPYra CBOOOIHBIX WHAWBUIOB, MpPECIEAYIOLINX
OOLIKeE 11eJU IEMOKPATHYECKUMU METOIaMm» .

B Crparerun HanmonaneHOW Oe3omacHocTH Poccmiickoit Dee-
pauy, yrBepkneHHo YkaszoM [Ipesupenta P® or 2 uroms 2021 r.
Ne 400, B m. 11 ormedaercs, YTO B HACTOSIIEE BPEMS YCHUIHBACTCS
CIUIOYEHHOCTh POCCHUCKOr0 OOIIECTBa, YKPEIISETCs TPaKAaHCKOe
CaMOCO3HaHHE, PacTeT OCO3HAaHWE HEOOXOAMMOCTH 3alIUTHl TPaaHIH-
OHHBIX JIyXOBHO-HPaBCTBEHHBIX IIEHHOCTEN, BO3pacTaeT coLHMaIbHas
AKTHUBHOCTH I'paXKJIaH, MX BOBJICUEHHOCTh B pelIeHHe Haubojee aKTy-
albHBIX 33724 MECTHOTO M roCyJapcTBEHHOro 3HadeHus. [Ipu sTom B
KOHIIE JOKYMEHTa YyKa3bIBaeTCs, YTO pealn3alusl AaHHOW CTpaTeruu
Oyzmer cmocoOCTBOBATh, B YACTHOCTH, YKPEIUICHHIO €IMHCTBA U CILIO-
YEeHHOCTH POCCUHCKOr0 OOIECTBA.

Ha naeonornueckoM ypoBHE colfianbHas CIUIOYEHHOCTDh CBA3aHa
C HMOCHHBIMH OCHOBaMH (PYHKIMOHHPOBAaHHMS U Ppa3BUTHA TOCyAap-
CTBEHHOT'O M 00LIeCTBEHHOr0 cTposi. «PacmpocTpanenue nudepaibHBIX
neHHocTer, — nucan H.A. bapaHoB, — yBenn4MBaeT TOJIEPAHTHOCTh K
MpaBy JUYHOCTH OPUEHTHUPOBAThCS Ha COOCTBEHHBIE, a HE TPYIIIOBBIE
MHTEPECHI M TIOBBIIIAET YBEPEHHOCTh B CBOMX CHJIaX, HO HE BCeraa Mmpu-
y4daeT K paBHOINPABUIO U IEMOKPATUYECKUM OTHOIIEHUSM, KOHKYpEHLIUS
MOHUMAETCSl BHE 3THKH, JIUYHBIE TOTPEONTENBCKIE YCTAaHOBKH Tpeolia-
JAIOT HaJl TpaKJaHCKOW mo3uiuel. B cBoro odepens, pacnpocTpaHeHHE
KOHCEpBATHUBHBIX LIEHHOCTEN MOBBIMIAET Yy JIOJIEH MOTHUBAIMIO K COXpa-
HEHHUIO CYILECTBYIOLIEro OOIIECTBEHHOIO MOPSAKA U TPAIULUH, TPEEM-
CTBEHHOCTH M CTaOMIIBHOCTH, [TOCTEIIEHHOMY pe)OPMHUPOBAHUIO, CTABKA
JleNnaeTcs Ha TOCYJapCTBEHHBIH maTepHam3M»’. COBpeMeHHbIE HcCIle-
JoBaTeNy 0OpallaloT BHUMAHHE HA TO, YTO TPAaTUIHMH, CHOPMUPOBAB-
1Mecs B OOLIECTBE, SABIAIOTCS OIJIOTOM COLMAJBHOMN CIII0YEHHOCTH .

! Konuermms pa3BUTHS COTPYJHHYECTBA B Cepe KyIbTYphl MEXIY IpHUrpa-
HUYHBIMU TeppuropusaMu Poccuiickoil Denepanuy U cONpeaesIbHBIMU FOCYAapCTBAMU
Ha nepuon 1o 2020 r., yrB. mpukazoM MuHKyneTypbl PO ot 20.07.2011 r. Ne 807.

2 Bapanos H.A. Ilonutideckue OTHOMICHWSI M MOTUTHYECKUH MpOIECC B CO-
BpemenHo# Poccuu. — Cankr-IlerepOypr, 2004. — C. 37.

® Samet 1. On Tradition and the Conservation of Equity // The American Journal
of Jurisprudence. — 2020. — Vol. 65, N 2. — P. 109-146.
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[IpencraBnsercs, 4To cozganue OanaHca YacTHOTO M MyOIMYHO-
ro MHTEepeca, JOMUHUPOBAaHNE KOHCEPBATHBHOIO MOJXOAa K KOHLEM-
MU B3aMMOOTHOIICHUH JINYHOCTH, OOIIECTBa M TOCyIapcTBa, coxpa-
HEHHE HCTOPUUYECKOM MaMATH W TPAJULIHMOHHBIX IIEHHOCTEW — 3aj0r
YKpPEIUIEHHS. COLIMANBHBIX CBA3EH, SBISIOMMXCA 3HAYMMBIM YCIOBHEM
MHUPHOT'O CYILECTBOBAHMS, TAPMOHUYHOIO U CO3HUJATEIBHOTO B3aMMO-
JEeUCTBHS HE TOJBKO JIIOJIH MEKIY COO0H, HO M KOHCTPYKIUH «UeJIo-
BEK, OOIIECTBO U TOCYAAPCTBOY.

VYkpeneHnue A0BepUsl TpaxaaH K 3aKOHY U JIEHCTBUIM rocyaap-
CTBa SBIJISIETCSl CTEP’)KHEM COLIMAJIBbHOM CIUIOUeHHOCTH. Bmecte ¢ TeM
TOTOBHOCTB CO CTOPOHBI TPakJaH JOOPOBOJIBHO OXPAHSTh U 3aILUILATH
B Cilyyae HEOOXOOMMOCTH COLHAIbHBIE LIEHHOCTU SIBIISIETCA TaKkKe
KJTFOYEBBIM 3JIEMEHTOM COLIMAJIBHOM CIUIOYEHHOCTH U HAI[IOHAIBHOIO
€/IMHCTBA.

[IpuHIMIEI COLMANBbHON CIUIOUEHHOCTH M HALMOHAJIBHOIO €AMH-
cTBa (OPMHUPYIOTCS KaK OTBET Ha DAL COLUHAIBHBIX, MOTUTUYECKUX,
9KOHOMHYECKHX, IKOJIOTHYECKUX, JyXOBHO-KYJIBTYPHBIX W UHBIX BBI3O-
BOB, KOTOpBIE TPEOYIOT aKTyalu3all BHHUMAHHS M K TakuUM «0ome3-
HEHHBIM» CErofHs MpobjeMaM, KaK TeOMOJIMTHUYECKH W SKOHOMHYE-
CKHH KPU3UCHI, MUTPALIUS M COUANIbHASI MAapTHHAIN3AIUS U AP.

NMenHO codeTaHne IIEHHOCTHBIX ITPABOBBIX M MOPAJIBHBIX 3JIe-
MEHTOB B COJIEPKAaHUU MPUHIUIA COLUATBHON CIUIOYEHHOCTH MPHUIAET
€My 3HaYMMOCTb KaK WHCTPYMEHTY, HalpaBICHHOMY Ha TrapaHTHPOBa-
HUE KaK BHYTPEHHEro, Tak M BHEUIHEro Mupa. B mensx coumambHON
CIUTOYEHHOCTH HEOOXOANMO MOBHIILIATH CTAHAAPTHI, CBSI3aHHBIC C COLH-
AJIBHBIM Pa3BUTHUEM U 3aLIUTON Cpelbl OOMTAaHUS YENOBEKa, TyXOBHO-
HPaBCTBEHHBIM 370POBHEM M JIPYTUMH LEHHOCTSIMH, NPUHIUIAMH H
LEeTAMY IUBHIIM3ALMOHHOrO pa3BuTHA. KpoMe Toro, BaKHO BHEAPATH B
NpaKkTUKy 3¢ QPeKTHBHOE MyOIMYHOE yIpaBieHHe, IPUMHPSIONIee UH-
TEpeChl BCEX IPpaKIaH B paMKaxX KOMIUIEKCHOTO MOAXOJAa K KadyeCTBY
XKHU3HH U OnaromnonyqHomy pa3sutuio. Korzma o0mmecTBo u rocyjapcTso
CTa0MIBHO (PYHKIMOHUPYIOT M Pa3BUBAIOTCS, €CTECTBEHHBIM SIBIISIETCS
TO, YTO y4acTHE TpaXkJlaH B Ipolleccax rocyIapCTBEHHOTO CTPOUTENb-
CTBa 1O OOJNbIIEH 4acTH AOCTUTAETCS MyTeM B3aUMOAEHCTBUS IpPYT C
JPYroM M CTpEeMIICHHs K OOIIMM LIENsSAM CO3UIAaHUS M Pa3BUTUS HA OC-
HOBE MPUHIUIIOB COLMAJIBHON CIIJIOYEHHOCTH, COIIMAJILHOIO €IUHCTBA
U COLMANBHOIN CONMIapHOCTH.
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KOJAHEBA C.H.!' OXPAHA OKPYXAIOIIEN CPEJBI B
YCJIOBUAX BOOPYKEHHbBIX KOH®JIUKTOB: MEXIY-
HAPO/JIHO-ITPABOBBIE ACIIEKTBI. (O630p)

Annomayusa. B 0030pe MpencTaBicHBl MyOIMKaIUN 3apy0OeK-
HBIX aBTOPOB, B KOTOPBIX aHAJIM3HUPYIOTCS CYIIECTBYIOIINE MEXTyHa-
POIHO-TIPABOBEIC HHCTPYMEHTHI 3allIUThl OKPYKAIOIIEH Cpebl OT Hera-
THBHOTO BO3/ICHCTBHUS B XOJI€ PA3IHUYHBIX BOOPYKECHHBIX KOH(IUKTOB
(kKaK MEXyHAPOIHBIX, TAK U BHYTPUTOCYIAPCTBEHHBIX ).

Knrouesvte cnoea. paBo BOWHBI, MEXIYHAPOIHOE MPABO OKPY-
JKAIOMIeH Cpepl; BOOPYKEHHBIM KOH(IMKT; SKOJIOTHS; YCTOHMYUBOE
pa3BHTHE.

KODANEVA S.1. Environmental protection in conditions of armed
conflicts: international legal aspects. (Review)

Abstract. The review presents the publications of foreign authors
who analyze the existing international legal instruments for protecting
the environment from negative impacts during various armed conflicts
(both international and domestic).

Keywords: law of war; international environmental law; armed
conflict; ecology; sustainable development.

Hna yumupoganua:. Koganesa C.H. Oxpana okpyxkaromeil cpensl B
YCIOBHSX BOOPYKCHHBIX KOH(IIUKTOB : MEXKIYHAPOIHO-IIPABOBBIC aCIEKTHL.
(O630p) // CotmanbHble U TyMaHUTapHBIE Haykn: OTedecTBEHHAs M 3apyOex-
Hast smteparypa : MAX. Cep. 4 : TocynapcrBo u mpaso. — 2023. — Ne 1. —
C. 89-103. DOI: 10.31249/iajpravo/2023.01.07

! Kooanesa Ceemnana Heopesna — Begymuil HaydHbIN COTPYJHUK OTAENA IIpa-
poBeneHnss MHMOH PAH, kauz. 1opua. HayK.
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[IpennamepeHHOEe M HEMpeTHAMEPEHHOE pa3pylIeHHE OKpyXka-
IolIel cpenpl Beeraa ObI0 XapaKTepHOW 4epTOW BOWHBI: OT MOJUTHKH
BBDKKEHHON 3€MJIM, MPUMEHSABIICHCS CKH(aMu NpH OTCTYIUIEHHH OT
nepcoB B 512 1. 10 H.3., ¥ ©KETOAHOTO OMYCTOIICHHS aUHCKUX MOJeH
captanuamu Bo Bpems [lemomonnecckux BoitH 431-404 rr. 1o H.3. 110
COBpeMeHHBIX BOWH BO BrerHame, Upake, Konro u ap. OnHako oTHO-
LIEHHE K 3TOMY, HaUMHasi CO BTOPOM MONOBUHBI XX B., CTaJIO MEHATHCS.
Bo-niepBbIX, Ipo0sieMbl H3MEHEHHS KIMMaTa, Jerpajaldid OKpYKaromiei
Cpenbl U CHIDKEHHUS! OMopa3HooOpa3us Bce 0onblie OECTIOKOAT MUPOBOE
COO00ILECTBO, YTO HAXOAUT OTpaKEHHE U B MEKIYHAPOAHOM mpase. Bo-
BTOpBIX, OKPY)KaIOI[asi Cpeia BCE Yallle CTAHOBUTCA HE TOJIBKO JIAHI-
maToM GOEBBIX AEHCTBUI, HO U UX TIPUYMHOMN U LENbio. MeHsIoTCs U
CaMU BOOPYXXEHHBIE CTOJKHOBEHMS. MecTo MeXrocyaapCTBEHHBIX
BOMH MpOLUIOro BCE Yallle 3aHMMAIOT BHYTPUTOCYIAPCTBEHHBIE KOH-
(IMKTHI 1 BOGHHBIE OIlEPallii MPOTHB HErOCYAapCTBEHHBIX CyOBEKTOB.
Haxkonen, B-TpeTbuX, pa3BUTHE BOCHHBIX TEXHOJIOTHH MPUBOAUT K TO-
MYy, YTO 3KOJOrMYecKui ymiepO, HAHOCUMBIA BO BpeMsi KOH(IHMKTOB,
HACTOJIBKO BEJTUK, YTO YTPOXKAET KaTaCTPOPHUECKHUMHU TOCIEACTBUSIMHU
JUIS LeTIBIX HapOoJ0B, 0COOEHHO B cTpaHax [ mobansHoro IOra.

Ot TpaHchOpMaluK TOTHHUMAIOT BOIPOCH O CHOCOOHOCTH
MEKAYHApOJHOTO TpaBa 00ECHEUUTh HAUISKAIIYIO 3aIIUTy OKpYXa-
IOIIEeH cpeapl OT Bpena, MPUYHMHAEMOro €l BOGHHBIMM JACHCTBUSAMH, a
TaKXxe, 4To emie Oojee BaKHO, MPEIOTBPAaTUTh CaAMH BOECHHBIE KOH-
(hIMKTBI, 0COOSHHO KOTJ]a OHU CBSI3aHBI ¢ OOPHOOH 3a PeCypCHl.

B nacrosiiem 0630pe npencTaBlieHbl HCCISI0BaHNUS, MOCBSILCH-
HbIE aHamM3y MEKIYHapOJHO-NPABOBBIX HMHCTPYMEHTOB 3allHTHI
OKpY>KaIoIllel cpenbl B YCIOBHUSIX BOEHHBIX CTOJKHOBEHHI, a TaKkKe OT
HEraTUBHOTO BO3JEHCTBHS BOOPYKEHHBIX CUII B MUPHOE BpEMSI.

Taxk, Tapa CMuT (IOKTOp IOPHUANYECKUX HaYK, Ipodeccop mKo-
7Bl TpaBa yHUBepcuTera banropa, BenmkoOpuranus) oTmedaer, 4To
OTBETCTBEHHOCTb 3a NPHYMHEHHE 3HAYUTENBHOrO yluepba OKpyXKaro-
el cpeie BO BpeMsi BOOPY)KEHHOTO KOH(MJIMKTA HECYT MPEXAe BCEro
rocyaapctBa. OHa MPHUBOIUT B KauecTBE MPHMEPOB MacIITabOHOE BbI-
KUTaHWE JIECOB M PAaCHbUICHHUS TepOULUAOB BOOPYXEHHBIMU CHIIAMH
CILIA Bo Boername, momkor upakCcKuMu BoeHHbIMHU Ooniee 700 HedTs-
HbIX CKBaXHMH B Kyseiire, ucnosnp3oBanue Bovickamu CIIA ypana npu
O6omOapaupoBkax HMpaxa, Memena u KocoBa, a Takxke HOAPHIB UMH
KpyIHeHIIero xummuyeckoro 3aBojga B IlanueBe. Bcee st coObitus
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HaHECIU JTOJTOCPOYHBIN M HEMONpPaBUMBIN YPOH HE TOIBKO OKpY)Karo-
el cpene, B KOTOPYIO MONalH ONacHbIE SEPHBIE M XUMHUYECKHE Be-
LIECTBA, HO M 3[JOPOBBIO HACEIEHUS STUX TEPPUTOPHH, BKIIOUas Oymy-
mye TOKOJNEHHWs, a TaKke OmopasHooOpasuio, Il KOTOpPOTo
3arpsi3HEHNE BOABI, MOps, BO3/yXa M IMOYBBI MMEIO JOJITOCPOYHBIE
HEraTHUBHBIE NTOCIIEACTBHUS.

OpHako cTpazaer OKpyKamwllas cpesia U B pe3yibTaTe TpaxkIaH-
CKUX BOWH. Tak, MOBCTAHLbI 4YaCTO CKPBIBAIOTCS B TPOIMYECKUX JIECaX,
a TPaBUTEIBCTBEHHBIE BOMCKa B LENsAX OOpbOBI ¢ HUMH, BBIKHUIAIOT
Jieca U OTpaBISIOT peku (Hanpumep, B Comanu u Koxym6bun). Ha cero-
JOHSIIHANA JeHb TPU YETBEPTH JIeCOB A3HH, BE TPETH JIeCOB AQPUKH U
OIHa TpeTh JiecoB JlaTMHCKOW AMEpHKH IMOCTpajald OT MOJOOHBIX
KOH(IIMKTOB.

AHTUIIPaBUTENBCTBEHHBIE CUIIBI, B CBOIO OUEpE/lb, YaCTO MOJPHI-
BalOT 00BEKTHI MHPPACTPYKTYpHI, HapUMep HePTEenpoBOIbI (B YaCT-
HoCTH, B Pyanze), u3-3a yero MUTMOHBI Oappenell HeTH MomnagaioT B
OKPYXAaIOIYI0 cpely, MPUBOAA K YHHYTOXEHUIO OOJBIIMX IJIOMIAfeH
9KOCHCTEMBI, a TaKKEe K OTPaBJIECHHIO HMCTOYHHKOB BOJOCHAOKEHUS
JoJeH.

[IpuponHsle pecypchl 4acTO CTAHOBATCS NMPUUMHOM BOOPYKEH-
HBIX KOH(pIUKTOB. Tak, AparoneHHble KaMHU CTaJd MPHYHHOU 26%
BCEX BHYTPUIOCYAAPCTBEHHBIX KOHPINKTOB, HAPKOTHUECKUE PACTCHHS —
15%, vedtb — 44% [3, p. 424-426].

Brmiors 10 1977 1. MexIyHapoaHOE TIPaBO HE COICPKAIO HOPM
0 3alllUTe OKPYKAIOWIEH cpeabl BO BpEMs BOEHHBIX CTOJIKHOBEHUM.
T. CMuUT oTMEYaeT, 4To XOTS BO BpeMs Bropoli MUPOBOH BOWHBI OBLI
MpPUYMHEH 3HAYMTENBHBIA yIiepO OoKkpyxatomiedl cpene, B JKeHeBckux
KOHBEHIUSX STOMY BOIPOCY HE OBbUIO yneneHo BHUMaHui. bonee Toro,
MexayHapoaHbIii BoeHHBIH TpuOyHan B HiopHOepre Takxe He yaemsu
MPECTYMIICHUSAM MPOTHB OKPY>KAIOLIENW Cpe/ibl JOCTATOYHO BHUMAaHUS U
JlaXkKe OIpaBJal HEKOTOPBIX HAIMCTCKMX MpecTynmHuKoB. Hampumep,
renepan JI. Penaynuu Obi1 onpaBaaH Mo OOBHHEHHIO B MPOBEICHHUU
MIOJIUTUKY BBDK)KEHHOM 3€MJIM MPH OTCTYIJIEHUH HEMLEB M3 HOPBEXK-
ckoi mpoBuHUMK PUHHMAapK B COOTBETCTBUU cO craTheil 23 (g) [Naar-
ckoro periamenTa 1907 r. Otu aelfictBus ObUIH MPU3HAHBI OMIMOKOH B
CYXKIIGHHH, a He IpecTymieHneM. X0Td B Ipyrux CyAax U TpuOyHaiax
TOr0 BpeMEHH (PaIIMCTCKMX MPECTYHUKOB NMPH3HABAIM BUHOBHBIMH,
MIOMHMMO BCEro MpPOUYEro, B 3KOJIOTHYECKUX NpecTymieHusax. Hampumep,
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B nojibckoM JiecHoM ere Ne 7150 Komuccns OOH no BoeHHBIM Tipe-
CTYILJICHUSIM YCTAHOBUJIA, YTO JCBSITh U3 JECATH HEMELKUX TpakJaH-
CKHUX aJIMUHHUCTPATOPOB MOT'YT CUMTATHCS BOCHHBIMHU MPECTYIMHUKAMU
3a BBIpYOKy monbckoil npeBecuHbl. OmHako T. CMUT mog4epKuBacT,
YTO, XOTS 3TH JeJla CO3/1ajli BaXKHbIC MPELCICHTH MPUMEHEHUS 3aK0-
HOB BOWHBI K JKOJOTMYECKOMY yIepOy, HU OIWUH TPUOYHANI MOCIE
Bropoii MupoBoOil BOMHBI HU TPUBIEKAT K OTBETCTBEHHOCTH OTAEIIb-
HBIX JIMIl 32 HAHECCHHE CBS3aHHOTO C BOWHOW yiep0Oa OKpyKaromien
cpene. OHa OOBSCHSET 3TO TEM, YTO IKOJOTUYECCKUN ACIIEKT THX CY-
NeOHBIX TIPECIICIOBAHMIA B TO BpeMs HE MOAYCPKUBAJICS U HE MpeaaBall-
cs TacHocTH [3, p. 428].

Takum obOpazom, BIIoTh 0 1960-x romoB BOIPOC O pacmpo-
CTpaHEHWM NISHCTBHS MEXKIIYHAPOTHOTO MpaBa BOWHKI HA yIIepO, MpH-
YMHEHHBIN OKpYXarolel cpeae, He momHumancs. [IpuumHoi, moOy-
JMBIIIEH MUPOBOE COOOIIIECTBO 3alyMaThCs O JaHHOH MpoliieMe, CTaau
neticteusi CLIHA Bo BperHame, BbI3BaBIINE TITyOOKOE OCY:KICHHUE MU-
POBOI1 OOIIECTBEHHOCTH. DTO MPHUBENIO K TOMY, 4TO B JlomomHUTENb-
HbIi ipotokon | x XKeneBckum koHBeHIUAM 1949 1. ObUTH BKITIOYCHBI
ct. 35 1 55, nmocBsmIeHHbIe BompocaM dKonoruu. OHaKo, Kak OTMeYaeT
T. Cmut, TpeOoBaHUSA STUX TOIOKCHUNW HMEIOT HACTOJIBKO BBICOKHIA
MOPOT MPUYMHEHHOTO yIiep0a, 4To 3TO JAeNaeT UX (PaKTUYeCKUA HEMpH-
MeHUMBbIMU Ha npaktuke [Ibid., p. 429].

Cratbs 35 JlomOMHUTENEHOTO MPOTOKONA | Kacaercs «OCHOBHBIX
HOpPM» BOOpYyKeHHoro KoH¢umkTa. OHa moBTOpsieT cTarhio 22 [aar-
ckux koueHuuit 1899 u 1907 rr., B KOTOPOIl TOBOPUTCS, YTO CPEACTBA
U METOJABl BEICHUS BOWHBI HE SIBISAIOTCS HEOTPAHHUYEHHBIMH U YTO
CPEICTBa U METOJIbI BEJICHHSI BOMHBI, HAHOCSIIUE YPE3MEPHBIN yIIepo,
3anpenieHsl. Jlanee sTa cTaThsl 3aKPEIUISET, YTO «3alpelaeTcs: Ipume-
HATb METOABl WJIM CPEICTBAa BEICHUS BOCHHBIX JECHCTBUM, KOTOpHIE
HMMEIOT CBOCH LIEIbI0 MPUUMHUTD WIH, KAK MOXKHO OXKUAATh, TPUUMUHST
OOIIMPHBIHA, JOJITOBPEMEHHBIN U CEPhE3HBIH yIIEpO TPUPOIHON Cpee.

Cratbs 55 JlOMONHUTENLHOTO TPOTOKOIA | ToCBsAleHa Hemno-
CpencTBeHHO mpupoanoi cpene. CoriacHo e, mpyu BeIeHUU BOSCHHBIX
JIEHCTBUI TOJKHA MPOSBIISATHCS 3200Ta O 3alUTE TPUPOTHONU CPEIbI OT
OOIIMPHOTO, TOJTOBPEMEHHOTO U cephe3Horo ymepba. Takas 3ammra
BKJIIOYAET 3aIpellleHre UCTIONb30BAHUSI METOJOB MJIM CPENCTB BEICHUS
BOMHBI, KOTOPBIE UMEIOT LENbI0 TPUUUHUTD WM, KAK MOKHO OXXHJATh,
MPUYMHAT TakoW yiiepd NPUPOJHON Cpelae W TeM CaMbIM HaHECYT
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yiep0 300pOBBIO MIIM BBDKMBAHHMIO HAcelleHHs. 3ampelieHo Takke
NpUYMHEHHE Yyiiepda MPHUPOAHOW cpene B KadecTBe penpeccaini
(KOHTpMEp HMITH CaHKIIHIA).

T. CMuT aHanu3upyer colepKaHWE YKa3aHHBIX IOJIOKEHUH U
MPUXOAUT K BBIBOAY, YTO TPEOOBAaHUE O TOM, UTO YIIEPO OKpYKaromen
cpene I0KeH OBITh OTHOBPEMEHHO «OOIIMPHBIM, JONTOBPEMEHHBIM U
CEpbE3HBIMY, Ha MPaKTHKE AETaeT 3TH CTaThbH JlOMOMHUTENBHOTO TPO-
Tokona | Hempumenumeimu [3, p. 430].

Hanee aBrop paccmarpuBaeT KOHBEHIIMIO O 3allpelieHud BOEH-
HOT'O WJIM JII0O0Or0 MHOTO BPa)IeOHOr'0 MCIOJB30BaHUSI CPEICTB BO3-
JECTBHS Ha MpUPOHYIo cpeny 1976 r. CoriacHO 3TOMY JOKYMEHTY,
rOCyAapcTBa-y4acCTHUKH OOS3yIOTCSl He mpuOeratb K BOSGHHOMY WIIH
M000My MHOMY BpaxIeOHOMY HCIIOJIb30BAHUIO CPEACTB BO3ACHCTBHS
Ha MPUPOJHYIO CpPeay, KOTOpble UMEIOT IHPOKHE, AOJTOCPOUYHBIE WIIH
cepbe3HbIE MOCIIEACTBUS, B Ka4ecTBE CIIOCOO0B pa3pyLIeHUs, HaHece-
HUs yuiepOa Wi NpUYMHEHHs Bpena Jr00oMy IpyroMy rocyaapcTBy-
ydacTHUKY. [lpu 3TOM ToOZ cpeacTBaMH BO3IEHCTBUS MOHUMAIOTCS
CpeAcTBa Ui W3MEHEHHUS — IIyTeM INpeTHaMEPEHHOro YIpaBIeHUs
MPUPOAHBIMHU MPOLECCAaMH — AMHAMHUKH, COCTAaBa MM CTPYKTYPBHI 3eM-
7M, BKIIOYas ee Omoty, nutocdepy, runpocdepy U atmochepy, HIH
KOCMUYECKOr 0 ITPOCTPAHCTBA.

ABTOp OTMedaeT, 4To, C OJHOW CTOPOHBI, TIOPOTOBBIM YpOBEHb
ymep6a, corimacHo 3Toi KOHBEHIINM, HIKE, TOCKOJIBKY OOCTaTOYHO
OZTHOTO M3 KPUTEPHEB: TOCIEACTBUS JOKHBI OBITH WM LIMPOKUMH,
WIH JOJITOCPOYHBIMH, WIH cepbe3HbiMH. C Apyroit ctoponsl, KonBen-
uusi akTHYeCKH HEe MPHUBOIUT K YCHJICHHIO 3alIUTBl OKPYXarollen
Cpenbl B YCIOBUSAX BOOPY:KEHHOTO KOH()IMKTA, TIOCKOJIBKY OHa 3ampe-
[IaeT TOJBKO METOMBl M3MEHEHHs OKpY)Kalolleld cpelbl, a He HaHece-
HUe yuepba okpyskatoleil cpene kak takopoe. T. CMUT NoJuepKuBaer,
YTO HE BCErza JIErKo MOHATh, KaK OTH METOAbl U3MEHEHHS OKPYXKaro-
el cpeabl MOTyT OBITh (PAKTHYECKH HCIIONB30BAHBI B KaYECTBE OpY-
XKUsI BECHUS BOMHBI, M OONBUIMHCTBO M3 HUX OTHOCATCS K HAYYHOU
¢danTacruke [3, p. 430].

HesddextnBHOCTD MaHHBIX MEXKIYHApOIAHBIX JOTOBOPOB MOI-
TBEPXKIACTCS TEM, YTO C MOMEHTA MX MPHUHATHS OKPYXarollel cperne B
pesynbraTe 00eBBIX AeHCTBUN OB MPUYMHEH 3HAYUTEIbHBIN yiiepl u
MPH 5TOM HHUKTO HE OBbUT MPHUBIICYEH K OTBETCTBEHHOCTH. He n3MeHuso
cutyauuto u npuHsatue B 1998 r. Cratyca MexIyHapOoAHOTO yrojoB-

93



Kooanesa C.U.

Horo cyna (Pumckoro crartyra), KOTOpeId (hakTHUeCKH IyOnupyer
cr. 34 (3) HonmonuurtensHOro nporokona I.

HenocTatkoM yka3aHHBIX TOKYMEHTOB SIBJISETCS TO, YTO OHH pe-
TYJIUPYIOT TOJIBKO BOGHHBIE CTOJIKHOBEHUS MEXAY CYBEpEHHBIMU IOCY-
JapCTBaMU M HE PaclpOCTPaHSIIOTCS HA BHYTPUIOCYIapCTBEHHBIE BO-
OpYy’KEHHBIE KOH(IUKTHI u KOH(DITUKTHI c ydacTueM
HEroCyJIapCTBEHHBIX CYOBEKTOB, Takux, Hampumep, kak MIWJI, ubs
AKTUBHOCTh UMEET MEXIYHAPOIHBIH XapakTep. PopManbHO BHYTPUTO-
CyAapCTBEHHbIC KOH(IMKTH MOANaAaloT moj AekcTBue cr. 3 XKenes-
CKUX KoHBeHIMH u JlonoaHutensHoro nporokona II k HuMm. OnHako B
9THX JAOKYMEHTaX HE 3aTparuBalOTCsl BOIPOCHI OXpPaHBbI OKpYXKaroLlen
Cpenbl, TO3TOMY OHHM (PaKTHYECKU MPUMEHHUMBI B CITyJasX MPUYMHEHHS
el Bpena B Xole MOAOOHBIX KOH(JIMUKTOB, TOJIBKO €CIIH 3TO OIHOBpE-
MEHHO HAHECJIO Bpen oM (HampuMep, MPUMEHEHHE OTPAaBJISIOLIET0
rasa Wi TaKTHKH BEDKKEHHOH 3emin). Bmecte ¢ Tem T. Cmut otmeva-
er, 4ro JlonmonHuTenbHBIN npotokon Il mpuMeHumMm, ecam paccMmaTpu-
BaTh OKPYKAIOIIYIO Cpely KaK COOCTBEHHOCTb. Bo-TepBbIX, MOXHO
MPUMEHHUTH 3alpeT Ha rpabeX B OTHOLIEHHH IPUPOIHBIX PECYpPCOB.
Tak, MexnyHapoaHbId YroJOBHBIM CyA co3/aji MpEeLedeHT B Jene
«lemoxpaTtnueckas Pecnybnuka Konro mpotuB Yranaw», rae peds
uuia 00 dKCIUTyaTaly NPUPOIJHBIX pecypcoB KOHro MSTEXHBIMU BOM-
CKaMH, MOJAEP)KMBAaEMbIMH U YNpaBIsAeMbIMU YTaHJoH. Bo-BTOpBIX,
ct. 14 JlononaurensHoro mporokoia Il 3ampemaer moxsepraTh Hama-
JIEHHI0, YHUYTOXKaTh, BBIBO3UTHh WM MPUBOIUTH B HErOJHOCTH OOBEK-
ThI, HEOOXOAUMBIE JJIsl BEDKMBAHHS T'PAKIAHCKOTO HACENEHUS, TaKue
KaK 3amacbl MPOAYKTOB NUTaHMs, MPOU3BOIAIINE IPOTOBOILCTBHE
CEJIbCKOXO03AWCTBEHHBIE pANHOHBI, IOCEBBI, CKOT, COOpPY)KEHHUS s
cHaOXEeHUs! MUTHEBOM BOJIOW M 3amachl MOCIEIHEN, a TAKKE UPPUTALU-
OHHBIE coopyxeHus. OIHAKO STOT 3ampeT 00YCIIOBIIEH HEAOMYCTHMO-
CTBIO MCTIOJIb30BAHUA TOJI0JIa CPEAN T'PaXkJaHCKOTO HAceleHUs B Kaue-
CTBE MeETOlla BeIeHHsS BOEHHBIX jeiictBui. B-tperbux, cr. 15
JononautensHoro nporokona Il 3ampeniaer HanajaeHUs Ha COOpPYyXke-
HUS ¥ YCTAHOBKHU, COZEPIKAlllMe OMACHBIE CHJIBI: IUIOTHHBI, AaMOBI H
aTOMHBIE 3JIeKTpocTaHIMK. OAHAaKO, BO-TIEPBBIX, NEPEUYEHb COOTBET-
CTBYIOIIMX OOBEKTOB HE BKJIIOUAET BCE OMACHBIE OOBEKTHI: HANPUMED,
HedTe- ¥ ra30MpoBO/Ibl, HEPTAHBIE CKBAKHUHBI, XHMUYECKHE MTPEAIPHs-
TSI, KOTOpBIE, KaK OBUIO TIOKA3aHO BBIIIE, BCE YaIlle CTAHOBATCS LENs-
MU aTak. Bo-BTOpBIX, 3Ta HOPMa TaKKe aHTPOIOLIEHTPUUYHA, TOCKOIBKY
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COZIEP>KUT OTOBOPKY O TOM, UTO TaKHE HAaNaJCHUS 3alpelleHBI, eCIU
MOTYT BBI3BAaTh TSKENbIC MOTEPU CPEAU TPaKJAHCKOTO HACEICHUS.
CrnenoBaTenbHO, OHa HE MPUMEHUMA B TEX CIydasx, KOrJAa HaHECEH
yiep0 OKpyXaromiel cpesie, HO HeT «TsDKEIBIX TIOTEPh» CPelu Hacene-
HUs, JIMOO €CIIM Bpe IS HacelleHUS B MOMEHT yJapa HEO4YeBHJIEH [3,
p. 431-433].

BMmecTe ¢ TeM 0COOEHHOCTBIO «IKOJNOTMYECKHX BOMH» XX H
XXI BB. cTaHOBHTCS TO, YTO OHU HE BCET/Ia UMEIOT SPKO BBIPAXKCHHBIC
CHUIOMHUHYTHBIC HETaTUBHbBIE MTOCIEACTBUS IS HaceneHus. Tak, DnuaHa
KycaTto (mokTop ropuanyecKux HayK, MOCTIOKTOPAaHT B AMcTepiam-
CKOM ILIEHTPE MEXKIYHAPOAHOr0 MpaBa AMCTEPAAMCKOTO YHUBEPCHUTE-
Ta) B cCBoel MoHOorpaduu «IKOJOTHUS BOWHBI U MHPa» IMUIIET O MEI-
JIEHHOM U CTPYKTYPHOM HACHJIMHM COBPEMEHHBIX BOMH. OHA, TaK Xe Kak
u T. CMuUT, aHATU3UPYET HOPMBI PACCMOTPEHHBIX BBIIIE MEKIYHAPOI-
HBIX JIOTOBOPOB M MPUXOAUT K BEIBONY 00 ux HedddekruBHOCTH. O
HAaKO MPUYMHBI 3TOC0 OHA OMUCHIBAET OoJiee MOPOOHO U MUpPOoKo. Bo-
MEePBBIX, OHA MOKA3bIBAET, YTO JIOTHUKA MUJIUTApPU3Ma HECOBMECTHMA C
JIOTUKON yCTONYMBOTO pa3BuTUsA. COOTBETCTBEHHO, MEXIyHapOAHBIC
opraHbl, 00CyX/iasi BKIIOYCHHE B MEKIYHAPOIHBIC KOHBEHIIUH I0JIO-
JKEHUN O 3alIUTe OKpYKalolleil cpelnbl B YCIOBUSX BOWHBI, BCEria
CTaJIKUBAIOTCS C ATUM MNpOTHUBOpeureM. M jJormka MuimutapuzMa Heus-
MEHHO OJEpPKHUBAET BEPX, MOCKOIBbKY rOCYAapCTBa HE TOTOBBI MOXKEPT-
BOBaTh MHTEpECaMH CBOeH 0€30MacHOCTH B yrojay OOIIMM WHTEpecam
3alUTHl OKpYyXarollel cpeabl. IMEHHO MO3TOMY, BKJIIOYAash COOTBET-
CTBYIOIIHE TOJIOKEHUS B MEXKYHAPOIAHbIE KOHBEHIINH, TPUHUMAIOIINE
HX OpPraHbl Jeflal0T UX 3aBEOMO HEMCIOTHUMEIMU [1, p. 65].

Bo-BTOpEIX, OHa OOpariaeT BHUMaHUE Ha MapaiokC COBPEMEHHO-
r0 Pa3BUTHUS BOCHHBIX TeXHONOrUH. Tak, KpymHbIe BOCHHEIE JIEPKABHI,
takue, Hanpumep, kak CIIA, dyacTo mpuUMEHSIOT BBICOKOTOUHOE OpPY-
XKUe, OOBSICHSISI ATO TEM, YTO OHO MPUUYUHSCT MEHbBIIIC Bpeaa MUPHOMY
HaCeJICHUIO WM BooOIIe ero He 3arparuBaeT. OJHAKO B TO K€ BpeMs
CIIIA ucrone3yroT ypaH B 0OEroJioBKax, 4TO MPUBOAMT K paTuaIlioH-
HOMY 3arps3HCHHIO HE TOJIBKO MECTa MOMaJaHus CHapsalna, HO U OKpY-
xaromeit Tepputopun. Kpome toro, CIIIA yacto HaHOCAT yaapsl Mo
OITacHbIM O00BEKTaM, KOTOPbIE B COOTBETCTBHUU C MEXIyHAPOIHBIM
MpaBOM TIOJINAAAIOT IOJl TTOHITHE BOCHHOW HMH(PPACTPYKTYPHI IPOTHB-
HUKa, T.c. ((OPMAIBHO WX YHUYTOKEHUE OINPABJAaHO 3aKOHAMH BOITHEI.
OpHaKO YHUYTOXKCHHE TAaKUX OOBEKTOB, KaK He()TEXpaHWIWINA WU
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XUMHUYECKUE TPEINPHUITUS, HAHOCHT HEIONPABUMBIH YPOH OKpYKaro-
meit cpene. [Ipu 5TOM HeraTHBHBIC MOCIEACTBHS Ui MECTHOI'O Hace-
JICHUSI 1 CAMUX BOCHHBIX CTAQHOBSTCSI OUYEBHIHBI HE cpa3y. Tak, MHOTHE
BeTepaHbl BoopykeHHBIX cui CIHIA cTpanaror oT jJefikeMuu U Apyrux
3a00JICBaHMii, BBI3BAHHBIX BO3JICHCTBHEM Ha HHUX paIHallid U XUMHH.
YTo y» TOBOPUTH MPO MECTHOE HACEIICHUE — MHOTHE MECTHBIC KHUTEIH
CTpPajaroT ITUMHU Ke OOJE3HSAMH, a JIETH MMEIOT BPOXKJICHHBIC YpOI-
CTBa. A €CII y4ecTb, YTO ONACHBIC BEIECTBA Yepe3 BOY H IOYBY pac-
NPOCTPAHSAIOTCS IAJIEKO 3a MPEAENbl TEPPUTOPUH OOEBBIX NEHCTBUIL, TO
3TO MHOT'OKPATHO YCUJIMBAET HEraTUBHBIC MOCIIEICTBUS TAKUX BOIH [1,
p. 78]. OnHaKo MEKIyHApOIHOE MPABO U MEXKIYHAPOAHBIC WHCTHTYTHI
HE TIPU3HAOT CBSI3H MEXK/y OOCBBIMH JCHCTBUSMU U STUMH SIBICHHSMH.

Wmenno 3t0, mo MueHuo 3. Kycarto, u Ha3pIBaeTcs MeUICHHON
BOWHOI WM Me/UIeHHbIM HacuireM. OHa TakKe MPUBOIUT B Ka4eCTBE
npuMepa TOCIeCTBHs BOWHBI BO BbeTHaMe Uit MECTHOM 9KOJOTUHU U
3JI0pPOBbsl MECTHOT'O HaceseHus. VI3 mpoBeeHHOro aHajIM3a OHa JeNaeT
BBIBOJI O TOM, 4TO rpaHuubel Mexay jus ad bellum, in bello u post
bellum crupatorcsa. OqHako mpaBo BOWHBI CEroJHS HE NMPHUMEHHUMO K
curyarmsam post bellum. C npyroii cropoHbl, aBTOp 3a1aeTcsi BOIPO-
COM: MPUMEHUMO JIM MEKIYHApPOIHOE MMPABO MUPHOTO BPEMEHH K CH-
tyarmu jus in bello, yuuteiBas, 4To TpaJUIMOHHO MPAaBO BOWMHBI JICH-
ctByer kak lex specialis? B uacTHOCTH, TPUMEHUMO JIH
MEXIyHapOIHOE IKOJIOTMIECKOe TPaBO U MEXIyHAPOIHOE MIPABO MPaB
genoBeKa?

Bompoc 0 HpUMEHHMMOCTH MEXKIYyHApOIHOI'O 3KOJIOTHYECKOrO
npaBa B CUTyalUsiXx OOEBBIX JCHCTBUI M BOGHHOW OKKyNalMH B TO-
CIIETHHUE TOJbl TPUBJICK 3HAYMTEIBHOC BHUMaHHE ydeHbIX. OOuienpu-
3HAHHBIM SIBJISICTCS TO, YTO CaMoO IO ce0e COCTOSIHUE BOMHBI aBTOMATH-
YeCKH HE BIIYET 3a COO0OW MpeKpalieHHe NeHCTBHS MEKTYHaPOIHBIX
JIOTOBOPOB, 3aKJIFOYCHHBIX CTOPOHAMH KOH(IUKTA. ITO MPOUCXOTHUT
TOJIBKO B TOM CiIydyae, €Clid B CaMOM MEXIYHapOIHOM JOrOBOpE CO-
JICPIKUTCSI OrOBOPKA O TPHOCTAHOBIICHUU €ro JCHCTBHS B CUTYalUH
BOCHHBIX JICHCTBHIA. B ME&XIyHapOIHOM DKOIOTHYECKOM IMpPaBe TaKUX
OroBOpOK HeT. OHAKO MHEHHS yYEHBIX OTHOCHTEIBHO €ro MPUMEHH-
Moctu B ycnoBusx in bello pasonuincs. OnHa U3 TOYEK 3peHus, MOM-
nepxxanHas ['enepanbhoit AccambOneelt OOH, 3akimovyaercss B TOM, 4TO
NpU OTCYTCTBHH YETKOTO MOJOKEHHS O MPEKPalleHUH WM MpPHOCTa-
HOBJICHHU €ro JICHCTBHS MEKIYHApPOIHOE SKOJIOTHYECKOE MPaBO MPO-
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JOoJDKaeT JelcTBOBaTh. B TO e BpeMsl ocTaercsi HESICHBIM, KaK 3TO
JOJDKHO TIPOMCXOIUTHh Ha MPAKTHKE, MOCKOIBKY OTBETCTBEHHOCTh Ha
COOJIOICHNE HKOJOTMYECKUX TPeOOBAaHUI Ha MPHUHUMAIOT ce0sl rocy-
JapcTBa B JIMLIE MPABHUTEILCTB, KOTOPHIE B CHUTYallHd BOOPYKEHHOT'O
KOH(JIMKTa HE Bceraa crocoOHBI KOHTPOIHPOBATH BCIO TEPPUTOPHUIO
CTpaHbl JINOO0 BOOOIIE MepecTay CylIecTBOBATh (OCOOEHHO B YCIOBHX
BHYTPUTOCYAPCTBEHHBIX KOH(MIMKTOB M IPaXKIaHCKUX BOMH).

[Mostomy D. Kycato cormamaercs ¢ TeMH aBTOpaMH, KOTOpbBIE
CUUTAIOT, YTO B YCJIOBHSIX BOWHBI IIPaBO BOWHBI, HECMOTPSI Ha BCE CBOU
HEIIOCTaTKH, rapaHTHPYeT OOJBIIYIO 3aIIUTY OKpYKaIoIIeH cpene, yeM
9KOJIOTMYECKOE MPaBo, U MPeAaraloT TOJIKOBAaTh MPaBO BOWHEI C yde-
TOM SKOJIOTHYECKHX MPUHIHUIIOB ¥ IPUHIMIIOB YCTOWYMBOTO Pa3BUTHSI.
Omna monaraer, 4TO NMPH TaKOM MOAXO0J€ MEKAYHApOIHOE HKOJIOTHYe-
CKO€ TPaBO MO3BOJIMT 3allOJHUTH MPOOENbl B IPaBe BOWHBI, MOBIHATH
Ha IPUHUMaeMble PEIeHHs MyTeM BKIIOYEHHS OCHOBHBIX JKOJIOTHYe-
CKMX MHTEPECOB TOCYIapCTBA B KOHIENLNIO BOCHHOH HEOOXOIUMOCTH.
Eme ogHuM mpeMMyIiecTBOM 3TOTO MOAXOAA ABISETCS TO, YTO, B OT-
JIUYME OT 00sI3aTENIbCTBA MPEJOTBPAIATh TPAHCTPAHUYHBIA KOJIOTH-
YecKu# ymiep0O, KOTOPBII MMeeT MEKI0CyIapCTBEHHBIN aCIeKT, SKOJO-
THYECKUEe MPUHIUIIBI PACTIPOCTPAHSIOTCS HA BCE 3JIEMEHTHI TPUPOIHON
Cpenbl, B TOM YHCIIEe PAacIONIOKEHHbIE B MTpeAeax HalHOHAIBHBIX Tpa-
Hu [1, p. 88-92].

3. Kycaro, ananusupys npaktuky Mexaynapoanoro cyga OOH,
MOKAa3bIBAET, YTO ATOT OpraH MPUAEPKUBAETCS JaHHOTO MOJIX0/a U Jia-
xe chopMyarpoBa «ITPUHLIUI OAHOBPEMEHHOCTH B MPUMEHEHHUHU KO-
JIOTHYECKUX HOPM», B COOTBETCTBUU C KOTOPHIM MEXIyHapOAHBIE J0-
TOBOPBI, B TOM YHCJIE pETYIUPYIOIIME MpPaBO BOWHBI, JOJKHBI
TOJIKOBATHCSl B CBETE DKOJNIOTHYECKMX HOPM M CTaHIApPTOB, CYILECTBY-
IOLIMX HAa MOMEHT MPUMEHEHHUs JOrOBOpa, a He Ha MOMEHT €ro 3aKIo-
venus [Ibid., p. 130-136].

B 10 xe Bpemsa 3. Kycaro nmpu3Haet, 4To 3TOT MOAXO MPOTHBO-
PEUYUT TPUPOAE BOMHBI M BOOPYKEHHOTO KOH(IMKTA, KOTOpBIE HEU3-
OEeKHO CBS3aHBI C YHUUTOKEHHEM OKpyXkaromeid cpeasl. [losTomy oHa
Mojaraer, 4To AKOJIOrnYeCKUe MPUHIIMIIBI MOTYT CMATYUTH HEraTHBHbIC
MOCEACTBUSL BOCHHBIX ICHCTBUH, HO HE MO3BOJIT UX MOTHOCTBIO H3-
O0exxath. COOTBETCTBEHHO, OKOJIOTMYECKHE NPUHIMIB M MpaBUia
JOJDKHBI CTaTh YacThIO0 Pa3yMHOIO pacydera BBITOJ] U MOTEePb, KOTOPHIH
XapaKTepHu3yeT 3aKOHBI BOHHBI.
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Uro kacaercs MEKIYHapOTHOTO MpaBa IpaB 4YEIOBEKa, TO €ro
JeCTBHE B YCIOBUSIX OOEBBIX [EHCTBUH HE NPUOCTAaHABIUBAETCS.
Jannoil mosunuu npunepxuBaercs u MexayHaponusii cyn OOH.
[Ipu 3TOM B MEKAYHAPOAHON MpPAKTHKE MIMPOKO NMPU3HAHA B3aMMO-
CBSI3b MEXAY DKOJIOTMYECKUM NIPAaBOM M MpaBaMu 4enoBeka. B ycmoBu-
SX BOWHBI 3Ta B3aMMOCBS3b elle Oonee oueBnaHa. Kak Obu1o mokazaHo
BBIILIE, TIONAJaHUE B OKPYKAIOLIYIO CPEAY 3arpsi3HSIOMNX XUMHUECKHX,
PaZnOaKTUBHBIX BELIECTB, HEPTEIPOAYKTOB U T.II. HAHOCUT yuiepO He
TOJILKO DKOJIOTMH, HO M YEIOBEKYy. 3aTparuBaloTCsl TaKue MpaBa, Kak
MpaBo Ha 37I0pOBLE, NPABO HE OBITH JIMIIEHHBIM CPEICTB K CYLIECTBO-
BaHUIO, IPAaBO CBOOOIHO PacHopsKaThCs CBOMMHU NPUPOAHBIMH OOraT-
CTBaMH M pecypcaMu, mpaBo Ha Boxy u T.A. Hampumep, Komurer mo
SKOHOMHUYECKHM, COIMAIBHBIM M KyJbTypHbIM TIpaBam OOH ormern,
YTO MPaBO Ha BOJY BKIIIOYAET 3aIllpeT HA HE3aKOHHOE YMEHbLIEHUE KO-
JINYECTBA WM 3arpsA3HEHHE BOJbI, HAPUMEP IIYTEM HCIIOJIb30BAHUS U
WCIIBITAHUS OPYXKUS, a TAKKE OrPAHUYCHUS JIOCTYIa K CUCTEMaM BOJIO-
cHaOeHMs 1 UH(PPACTPYKTYpPE WM UX YHUUTOXKECHUS B KAUECTBE MEPHI
HaKa3aHWs, HAIPUMEDP BO BpPEMsi BOOPYKEHHBIX KOH(DIUKTOB B Hapy-
LIEHUE MEXKIYHAPOIHOIO TYMaHUTapHOTO MPaBa.

BaxHbIM mperMyIIecTBOM MEKIyHAPOIHOT'O MpaBa MpaB Yelo-
BEKa SIBJISIETCS TO, YTO OHO TO/ICKUT NPUMEHEHHIO KaK B COCTOSIHUH N
bello, tax u post bellum. OgHako MUHYCOM SIBIISIETCS TO, UTO OHO ajape-
COBAaHO TOJIBKO I'OCYZIapcTBaM, B TO BpeMS KaK Y4aCTHHKaMH COBpe-
MEHHBIX BOOPY)KEHHBIX KOH(IIMKTOB BCE Yallle CTAHOBSTCA HErocyaap-
CTBEHHBIE CYOBEKTBI, O 4YeM ObUI0 cKkazaHo Bbime. Eme ciokHee
OIPEeNUTD TpsIMble 0053aTELCTBA B O0JIACTH IPaB YeoBeKa, 00s3a-
tenbHble A THK w npyrux mpenmpusiTuii, JEWCTBYIOIIMX B 30HAX
koH}UKTOB. KpoMe TOro, BO3MOXKHBI CHUTYallMH, KOTJA paszinyHbIE
MpaBa BCTYMAIOT B KOHQIIUKT APYT C APYroM (HampuMmep, IpaBo Ha BO-
Iy 1 [IPaBO HEMPUKOCHOBEHHOCTH YacTHOW coOcTBeHHOCTH). J. Kycarto
mojaraer, 4ro B TaKUX CHTyalUsX HEOOXOAMMOCTb OalaHCHPOBKH
OpHUBEAET K TOMY, YTO IKOJOTMYECKHMH COOOpa)KeHUsSIMHU Oyner mo-
KEPTBOBAHO B MOJB3Y APYruX IeHHocTeld. Tem Oojee 4To sKoIOrHYe-
CKO€ [IPaBO OCHOBAHO Ha KOJIJIEKTUBUCTCKOM MOJXOE K MPUPOAE KaK K
00IIeMy JOCTOSHUIO YeIOBEUECTBa, B TO BpPeMsl KaK CyIbl, IPUMEHSS
MpaBa 4YeJOBEKa, BCEr/la OMUPAIOTCS Ha MHIMBHIYATUCTHYECKUN MOJ-
X071, 4To, nmo MHeHHIo J. Kycaro, Moxer He crmocoOCTBOBAaTh yIOBIIe-
TBOPEHUIO TpeOOBaHMWI MaprHHAIM3UPOBAHHBIX M 3aBHCHUMBIX TPYIII.

98



Oxpana oxkpyycarouieii cpeobl 8 YC108UAX 00PYIHCEHHBIX KOHPAUKMO08:
MeHCOYHAPOOHO-NPABOBbIE ACNEKNIb

Eme omna mpoOmema cBsizZaHa C aHTPONOUCHTPUUYECKHM XapaKTEPOM
MpaB YeI0BEKa U UX OpPUEHTALMEeN HA HBIHEITHHE TTOKOJIEHHS, YTO IPo-
TUBOPEYHT MOJIX0/AaM K OXpaHe OKPYKaIOLIeH cpelbl U MOXKET OTOJBH-
HYTh Ha BTOPOM TUIaH YKOJIOTHYECKUE IeHHocTH [ 1, p. 122-130].
Haxkonen, eme onun Bonpoc, kotopsiii . Kycato ananusupyer B
cBOell MOHOTrpauu, — 3TO POJIb MPUPOIHBIX PECYPCOB B BOZHUKHOBE-
HUHU BOOPYXCHHBIX KOH(PIMKTOB (KaK MEKIYHAPOIHBIX, TaK U BHYTpPH-
TOCYAapCTBEHHBIX) M B UX MOJJICPKAHHUH, a TAK)Ke CIIOCOOHOCTh MEX-
JIYHapOIHOTO MpaBa MPeAOTBPATUTD U MPEKPATUTh TaKKWE KOH(IIUKTHI.
Hauwnnaer oHa ¢ TOro, 4To MEXIyHapOIHOE MPaBO KaK TAKOBOE
pa3BUBacTCsl B OTBET Ha KPHU3HUCHI, T.C. HOBbIC MEXIYHAPOIHBIC aKTHI
BCeraa MpHU3BaHbl PellaTh OYepenHble MPOOJIEMBI, C KOTOPBIMHU CTAJIKH-
BaeTCs YENOBEYECTBO. DTO 3aCTABIISET YUCHBIX KOHLEHTPUPOBATHCS Ha
OT/AENBHBIX COOBITHAX MM MPOOJIeMax, YacTo YIycKasi U3 BUAY OOLIYIO
KapTuHy. B cBOIO ouepenp, Takoe y3KUH B3IJISA HE MO3BOJISIET MOHSTH
BCE CJIOKHOCTH M B3aMMOCBSI3aHHOCTH TJI00aJbHBIX mpobnem. Jpyras
npobieMa CBsi3aHa C TE€M, YTO HEPEAKO MEXIAYHApOIHBIE OpraHbl Ibl-
TaloTCs OOpPOTBhCA C TMOCHEACTBHSIMHU, @ HE ¢ mpuuMHamu. [IpumeHu-
TEFHO K PaccMaTpuBaeMON MPOoOJeMaTHKE 3TO BBUIUBAETCS B TO, YTO
MEKAYHApOJHOE NPaBO HUKAK HE MPOTHBOCTOMT «MEIICHHOMY HAaCH-
JIMI0», O KOTOPOM TOBOPHJIOCH BHILIE, U «CTPYKTYPHOMY HACHIIHION.
[locnenHee cBsA3aHO CO CIOXKUBILEICS B MUPE CTPYKTYpPHOH Hecrpa-
BEJIMBOCTH B pe3yjbTaTe OOILIEMHPOBOTO MPHU3HAHUS IOCIIE OKOHYA-
HUSl XOJIOTHOH BOWHBI HEOMMOEpaJbHOH MOAEIM KaK OCHOBBI MHUPO-
ycTpoiictBa.  JlaHHas ~ Monenb ~— OCHOBaHAa  Ha  MPHU3HAHHUH
HEOrpaHMYeHHOW CBOOOBI PhIHKA U MHUHHUMH3ALWHU POJIH TOCYIapCcTBa
B PBIHOYHOW dKOHOMUKE. Kak cie/cTBre, 4enoBedecTBO CTOIKHYIIOCH C
XHMITHAYECKUM OTHOIIEHHEM K MPHUPOAE U MPUPOIHBIM Pecypcam, uTo
NPUBENIO K JIErpaJallii OKpYyKaromeil cpebl 1 UCTOleHUo / neduiu-
Ty OPUPOJHBIX PECYpPCOB. DTO, B CBOIO O4Yepe/b, CO3AAET OIarofAaTHYIO
MOYBY JUI HACWJIMA M 3a4acCTyI0 BOOPY)KEHHBIX KOH(uuKTOB. OOpaT-
HOW CTOPOHOI Menanu SIBIAETCS TaK HA3bIBAEMOE PECYpPCHOE MPOKJIS-
THE, KOTrJa CTpaHbl, Ooratble MPHUPOAHBIMH PECypcaMi, CTaHOBSTCS
LeNbIo 11 BOOPY)KeHHOH arpeccuu. Kak moka3piBaloT MHOTOYMCIIEH-
HBbIe TpuMepsl cTpaH bmmxaero Bocroka u Adpuku, OOIBIIMHCTBO
BOWH B ATHUX pEerHOHaX CBI3aHO MMEHHO ¢ 00pr0Ooii 3a pecypcesl. [lpu-
4yeMm, Kak noguepkuBaer J. Kycato, Boopy:xeHHbIE KOH(MIUKTHI pa3Bsi-
3bIBAlOT HE TOJILKO HErOCYNapCTBEHHBIC M AHTUIIPABUTENbCTBEHHBIC
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BOOpYKeHHBbIe opmupoBanus, Takue kak MI'MJI. Odens yacto 3a HU-
MU CTOAT 3amaJHble TPaHCHALMOHAIBHBIE KOPIIOpAIMU, KOTOPBIM BO-
OpY’XKeHHBbIE KOH(IINKTBI BBITOIHBI, IIOCKOJIBKY WJIH O0JIEr4aroT UM JO-
CTyl K pecypcaM M JaloT BO3MOXHOCTh HX OECKOHTPOJIBHOIO
pasrpaOieHysi, WM TO3BOJSIOT UM JUKTOBATH MECTHBIM TPAaBHTEIIb-
CTBaM 3aBEIOMO HEBBITOJHBIC YCIOBHS (HampuMep, MjaTsi LEHy B He-
CKOJIBKO Pa3 HWKE, YeM B YCIIOBUSX MHPHOrO BpeMenn) [1, p. 32-48].

OnHako MEXIyHapOAHOE MPaBO B KAa4eCTBE OCHOBHBIX CyOBeK-
TOB, Ha KOTOPBIX PAaCIPOCTPAHSIOTCS] IPUHATBIE HOPMBI, pPacCMaTpHBa-
€T TOCYIapCTBa, a He TPAHCKOHTUHEHTAIbHBIE KOPIIOPALUK UM HETro-
CyIapCTBEHHBIX CyObekToB. Takum 00pa3oM, eciii MOKHO TOBOPHTH O
TOM, YTO COBPEMEHHOE MEXKIyHAPOIHOE MPaBo, MPUHUMAIOIIUE U pea-
JU3YIOUIKE ero MEKAYHAPOJHbIE HHCTUTYTHI MBITAIOTCS (XOTS U KpaliHe
cnabo, ¢gparmeHtapHo u Hed(pdekTHBHO) OOpPOTHCS C HEraTHBHBIMH
MOCIEACTBUSMHU BOOPY>KEHHBIX KOH(IIMKTOB JUISI OKPY>KaIOIIEH Cpeapl,
OHM HHKaK HE pemaroT NpoliieMy CTPYKTYPHOH HecTpaBeAJIMBOCTH,
MpH KOTOPOM CcTpaHbl Ti06anbHoro CeBepa MOMYydYalOT AMBHIACHIBI OT
HAy4YHO-TEXHOJIOTMYECKOTO ¥ MPOMBIIUIEHHOTO Pa3BUTHUS, a TaKkKe OT
WCTIOJIB30BaHMS PUPOTHBIX PECYPCOB cTpaH riiobansHoro HOra, nepe-
KJIa/pIBast IpH 3TOM Ha OelHeWIne CTpaHbl BCE HEraTUBHBIE MOCIIE-
CTBHA OT M3MEHEHMs KIMMaTa, XUIIHUYECKOH HOOBIUM, CBSI3AHHOU C
YHUYTOXXEHHEM TUIOIOPOHOTO CIIOS TTOYBBI, 00€3JIeCeHNeM, Jerpaaaln-
el 3eMenb, OTpaBJIeHHEM M MCTOLICHHEM BOJIHBIX 3allacoB WM JAPYTUMH
SBJICHUSIMH, YCUJIMBAIOLUIMMU TOJIOA U OEAHOCTh M CIIOCOOCTBYIOIINMHU
POCTY 4Kciia BOOPY>KEHHBIX KOH(IMKTOB 3a JOCTYI K COKpaIIaloNINM-
cs1 pecypcam. 1o muenuto D. KycaTo, IMEHHO 3TH MpOOIEeMBbl «CTPYK-
TYPHOTO HACHJIUS» M «CTPYKTYpHOM HECTIPaBEJIMBOCTHY JIOJKHEI
CTaTh OOBEKTOM MPUCTAIBLHOrO BHUMAHHUS CIENMAINCTOB B 00JIACTH
MeXIyHapoaHoro mnpasa ceroans [Ibid., p. 240-242].

Kypt Cmut (npodeccop I'ocynapctsenHoro ynusepcutera Com
XwtoctoH, CIIA) pa3BuBaeT mpoOiieMaTiKy HETaTHBHOT'O BO3ACHCTBHSA
BOGHHBIX Ha OKpPYXaIOLIyl0 Cpely, paccCMaTpuBas €e Ha IpHUMEpE BO-
opyxennbix cuil CIIA. OH oTMmedaeT, yTo BoeHHas dkoHoMuKa LllTa-
TOB MOYKET KOHKYPHPOBaTh C SKOHOMHMKOH MHOTHX Pa3BHTBHIX CTpaH.
Tax, 6romxer MunucrepctBa oboponsl CIIIA cocraBiser 6onee 600
MIIpA JAOJUTAPOB M MPOAOIDKAET YBEIMYMBATHCS C KaXKIBIM TOHOM.
Tonbko 24 cTpaHbl MHpa HUMEIOT HAalMOHAIBbHBIC OIOJKETHl OOblIe,
4yeM OI0[DKET OJHOro ToibKo MunucTepcTBa 000poHsl CLIA. BoeHHbie
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6a3b1 CIIIA pacnonararorcs mo Bcemy mMupy. Ilpu sToM BoeHHBIE 00B-
eKTBI SIBJISIFOTCS. MCTOYHMKOM CEPhE3HOr0 3arps3HEHHs OKpYysKarolen
Cpenbl KaK Ha 3aHATHIX UMM TEPPUTOPHSIX, TaK M BOIM3U HUX, YTO MPH-
BEJIO K POCTY 3a00JI€BaHUI Cpely KakK >KUTeNel cOCeTHIX HACEIEeHHBIX
MyHKTOB, TAK M CAMUX BOCHHBIX M WieHOB ux cemeld. K. Cmut Harmsia-
HO JEMOHCTPHUPYET, YTO BoopyxkeHHbIe criibl CILIA moaHOCTBIO TpeHe-
OperaioT He TOJIBKO BCEMH MEXAYHAPOAHBIMH aKTaMH, KaCaroIMMHCS
W3MEHEHUs! KIMMaTa M 3alMTbl OKPYXKAIOLIeH cpenbl, TaK M HaIHO-
HaJIBHBIM 3aKOHOJATENbCTBOM camux LllTaToB.

[Tpuunnb! KporoTcst B ocaencTBusix Tepakrta 11 cenrsops 2001 r.,
nociie koroporo Ilpesunent /x. bym m3nan ykas, B COOTBETCTBHU C
KOTOpPBIM OCBOOOAMI BOOPY>KEHHBIE CHIIBI OT JEHCTBHUS OONBIINHCTBA
3aKOHOB 00 OXpaHE OKpPYKalolleH cpelbl, KOTOpble OrpaHWYHBajIM
npeAroaaraeMylo BOGHHYI0 TOTOBHOCTb cTpaHbl. [Ipu 3TOoM 3T0 npaBu-
JI0 pacnpocTpaHsiercsi Ha Bce BoeHHble 0a3bl CLLA, B Tom uucie pac-
MOJIOKEHHBIE 32 pyOexoM, uTo, Kak noguepkusaer K. CMut, nogauma-
€T cepbe3Hble NpoOJIeMBl IS TOCYAAapCTB, TAE€ OHH 0a3HpYIOTCS,
MOCKOJNIBKY T€ 00s13aHbI COOMI0JaTh MEXAYHAPOIHOE MPABO, B YaCTHO-
ctu Ilapmxckoe cornamenue mo kiaumarty. COOTBETCTBEHHO, MOCIEN-
CTBHSI BEIOPOCOB M 3arps3HEHMs OKPYXAlOIeH cpelpl, MPOUCXOIMIINX
Ha MX TeppuTOpuH 1o BuHE BoeHHBIX CIIA, noXXWTCA Ha HHUX JIOTON-
HUTEIBLHBIM OpeMeHeM [2, p. 118].

Bonee Toro, cynst B CIIIA OTKIOHSIOT MCKH KOJOTOB MPOTUB
BoopykeHHbIX cwi. Tak, K. Cmut npuoaut npumep cropa Winter vs
NRDC, B KOTOpOM 3KOaKTHBHCTHI OOpaTHJIIMCh B CYJ, TOCKOJIBKY HC-
MOJIb3yeMble BOGHHO-MOPCKUM (PIIOTOM THIAPOIOKATOPHI MPOU3BOIST
CTONIb CHJIBHBIM IIyM, YTO 3TO MPHUBOAUT K TMOEIH MOPCKHX OOHMTaTe-
Jel M 1a)Ke MOXKET TIOCTaBHUTh TOJI YTPO3y BBDKHBAHUE OTAENbHBIX BU-
noB. OnHako BepxoBuslii cyn CILIA uck OTKIOHWI, yKa3aB, YTO «y4e-
HUSl OBITM HEOOXOJUMBI Ul TOATOTOBKH BOEHHO-MOPCKOTro (hioTa K
BCTpeue ¢ BpaXAeOHBIMH YIpO3aMH MPH pa3BepTHIBAHUH €ro Kopadiei
W DKUMaXel Mo BceMy MHpy». B pemeHnn Taxxke ObUIO yKa3zaHO, 4TO
CyZbl TIEPBO M BTOPOM MHCTaHIWH, KOTOPbIE UCK YJIOBJIETBOPHIIH, HE
OLICHWJIN BKHOCTh HAIIMOHAIIBHOW Oe3omacHocTH [2, p. 124-125].

Takum obpa3oMm, Ha BoopyxeHHble cunbl CLIA skomornyeckoe
3aKOHO/ATENBLCTBO HE PACIIPOCTPAHSACTCS, U OHH MOTYT MO3BOJIUTH cede
NpUYMHEHHE JI000ro BpeAa OKpYXKamlled cpeae 1Mo BCeMy MUpY,
OIPaBIBIBAsl ATO COOOPAKECHUSIMH HAIIMOHATBHOH M MEXKIyHAapOIHOU
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0€30MacHOCTH, KOTOphIE, OYEBHAHO, MPEBATHPYIOT Hal HHTEpecamu
3aIUTHl OKPYKAIOIIEH CPENbl, YTO MOJHOCTHIO MOATBEPKAAET BHIBOJIBI
3. Kycaro.

K. CmuT KkOHCTaTHpyeT, 4TO COBpEMEHHas CHCTEMa MEXKJIyHa-
pPOIHOrO TNpaBa MPUBOIUT K aHAPXHMH, KOTOPYIO OH ONpENenseT Kak
«peanbHOCTh, B KOTOPOW HUKAaKHE MEXIYyHApOIHBIE OPTaHBl HE B CO-
CTOSIHUM TIOMEIIaTh KaKOMY-JIMOO TOCyAapcTBY IMOCTYNAaTh TaK, Kak
eMy 3a0JlaropaccyauTcsl. JTa CUTyalus CO3AaeT PEealbHYyI0 MHUPOBYIO
Tpareauio o0IIEero JOCTOSHUS, KOTAa HET HUKAKUX (OopMaJbHBIX Orpa-
HUYEHHH, MEIIAIoIUX KaKOMY-JIM0O TOCYAapCTBY MpeciienoBaTh CBOU
COOCTBEHHBIE HHTEPECHI B YILEPO AOITOCPOYHOMY OJIATOMONTYUHIO TJI0-
OanpHOI OKpy)aromiel cpenbi» [Ibid., p. 120].

B To xe Bpems K. CMuT BbIpakaeT HaieXay Ha TO, YTO BOOPY-
xenHble cuutbl CLIA paHo uiau MO3HO NPUAYT K OoJee palroHaIbHO-
My MOAXOMY, U 1aXKe OTMEUAeT HEKOTOPhIE MMO3UTUBHBIE CABUTH B 3TOM
HanpaBieHuH. Tak, OBIBIIMA MHHHUCTP BOeHHO-Mopckux cuin CHIA
Y. Xoiiren eme B 2014 r. oxapakrepru3oBal Ii00adbHOE MOTEIJICHHE
KaK yrpo3y HallMOHAJIbHOH 0e30MacHOCTH, yKa3blBasg Ha PUCKH paspy-
LICHUS] BOGHHOH MHQPACTPYKTYPHI, 8 TAKKE MaCCOBYI0 MUTPAILUIO, KO-
TOpasi MOXKET MPUBECTH K TIT00AIbHBIM OecTiopsiAKaM U MOJTUTHYECKOH
HecTaObwibHOCTH. Clegylomyii  MHHUCTP BOCHHO-MOPCKHX — CHII
P.B. Cnencep npu BCTymiieHUH B JOJKHOCTE B 2017 T. oTAEnbHO 00pa-
TWJI BHUMaHHE Ha MPOOJeMbl, KOTOpbIE N3MEHEHHE KIMMaTa M MOBBI-
LICHUE YPOBHS MOpPS CO3AaIyT Ul BOGHHOW MH(PACTPYKTYpHI B Tede-
Hue cneayromux 50 ner [Ibid., p. 130].

Opnaxo noka BoopyxeHnHsle cuiibl CHIA He 1eMOHCTpUPYIOT Ha
MpaKkTHUKE PAllMOHAIBHOCTh B OTHOIIEHUU 3arps3HEHUS OKpY’Karollen
Cpelpl, a Y4YUTHIBas HapacTaHHE MEXKIYHApOJHOW HaNpsHKEHHOCTH,
CBSI3aHHOE C PUCKaMH HOBBIX BOOPYKEHHBIX KOH(JIHMKTOB, a TaKke
ociabiieHre MeXAYHAPOAHOTO MpaBa U MEXAYHAPOAHBIX HHCTUTYTOB H
WX HECTIOCOOHOCTH BBIMOJHSITH KaK MUPOTBOPYECKHE, TaK M MPHPOIO-
OXpaHHbIE (YHKLINHU, MOXKHO C OYEBHTHOCTBIO CKa3aTh, YTO CYIIECTBY-
IOII[Ee CErOHS MPEBATMPOBAHNE BOCHHBIX MHTEPECOB HAJ 3KOJIOTHYe-
CKHMMU COXPaHHUTCS U, BO3MOXHO, Aa’K€ YCHIIUTCSI.
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NBAHOBA A.Il. 3AIIMTA INEPCOHAJIBHBIX JAHHBIX M
KOHOUJAEHHUAJIBHOCTD B IIEPUOJ BOOPYKEHHBIX
KOH®JIUKTOB. (O630p)

Annomayusa. llpuauMas BO BHUMaHHE TO, YTO IEHHOCTh HH-
(dbopMaui B COBPEMEHHYIO 3TI0XY HEYKIOHHO yBEIMYMBACTCS C Kax-
IBIM THEM, MOKHO YTBEP>KAATh, YTO BOMPOC O 3AIIUTE MEPCOHATBHBIX
JaHHBIX BO BpeMs BOOPYKEHHBIX KOH(IUKTOB mpuoOperaeT 0colyro
BaXHOCTh. B 0030pe 3Ta mpolbiieMa paccMaTpUBAETCsl Kak C TOUKHU 3pe-
HUS TpaBa BOOPYXCHHBIX KOH(DIMKTOB M MEXKAYHAPOAHOTO T'yMaHH-
TApHOTO NPaBa, TaK M C TOUKU 3pEHUS MPaB YEIOBEKA B LIETIOM.

Knrwueevie cnosa. vHPOpMaMOHHOE MPaBoO;, 3allUTa IIEPCO-
HAJIBHBIX JTAHHBIX; TIPAaBO BOOPYKEHHBIX KOH(IMKTOB; MEXIyHAPOAHOE
TYMaHHTapHOE MPaBo; MPaBa YeioBeKa.

IVANOVA A.P. Protection of personal data and privacy in armed con-
flicts. (Review)

Abstract. Taking into account the fact that the value of
information in the modern era is steadily increasing every day, the issue
of personal data protection in armed conflicts is of particular
importance. The review examines this problem both from the point of
view of the law of armed conflict and international humanitarian law,
and from the point of view of human rights law in general.
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3awuma nepconaIbHbIX OAHHBIX U KOHPUOSHYUATLHOCMY 8 REPUOO
600pYIHCEHHBIX KOHPAUKM OB

pa : MAXK. Cep. 4 : TocymapctBo u mpaso. — 2023. — Ne 1. — C. 104-115.
DOI: 10.31249/iajpravo/2023.01.08

Hame monmHoCThIO AMIKHATANIM3UPOBAHHOE OOIIECTBO paboTaeT
Ha ocHOBe MH(popmanuu (IaHHBIX). [leHCTBUTENBHO, IOHATHE AaHHBIX
3aJI0)KEHO B caMmy KOHUEMLHUIO MU(PpOBHU3aLUH, U O€3 3TOr0 HEeMBICIH-
MBI HU OIMH IIPOLIECC WIIH YCIIyTa, ONUPAIOIIUecs Ha BEIYUCIUTEIBHYIO
MOIITHOCTh. [103TOMY BIOJIHE €CTECTBEHHO, YTO HKCHEPTHI 1O MEXY-
HaponHoMy ryMaHuTapHomy npaBy (MI'T]) yxe HekoTopoe Bpems pas-
MBILUISIOT HaJ BOIPOCOM O TOM, Kak oOpamarbcs ¢ nudpoBoi uupop-
Malnuell B paMKax CyLIECTBYIOIIMX MPAaBOBBIX PAMOK, MPUMEHHMBIX K
BOOPY>KEHHBIM KOH(JIUKTaM, UCXOAS U3 MPENNOCHIIKH, YTO BOCHHBIC
orepaluy, 3aTparuBaoLIue JaHHbIE, «MOT'YT IPUYNHHUTE OOJIbILE Bpeaa
TpaXIaHCKUM JIMIAM, Y€M YHUYTOXXKEHHE (U3NUYECKUX OOBEKTOB» [2,
p. 557].

Boennbie kubeporepalluyi MOTYT O-pa3HOMY BIIMSATH Ha Tpa-
JaHCKHE JaHHbIE, B 3aBUCUMOCTH OT CPEACTB MPOBEIEHUS U LENH Olle-
pauuu. Tak, P. T'eiicc u X. JlamaHH npUBOJIAT HECKOIBKO TAaKUX CIICHA-
pHEB, Cpeu KOTOPBIX, Hanpumep, cienyrompue [Ibid.].

Cyenapuii A. Bo Bpemsi BOOPY>KEHHOTO KOH(DIIMKTa MEXIy TOCy-
IapcTBOM A M TOCYAapcTBOM B BOEHHBIE rocynapctBa A NpPOBOISAT
OIEepaLrIo C UCIONB30BaHUEM IPOTrPaMMBI-BBIMOTATENs IPOTUB CEpBe-
poB OONBHHLBI B TocylnapcTBe B, rae XpaHsarcs (aiiibl ManueHToB,
mudpys UX A0 TeX Mop, MOKa TOCYAapCTBO B He 3aX04eT BBIBECTH CBOH
BOIiCKa C OCHapMBaeMOro OCTPOBA, PACIOJIOKEHHOTO Ha KOHTHHEH-
TanbHOM HIenb(e crpanbl 4. Hu onuH manueHT He cTpagaer ot (usu-
YEeCKOro Bpeaa, Ho OOJbIIOe KOJTMYECTBO ONepaluii U Jpyrux Heo0Xo-
JUMBIX MEIUIMHCKAX TPOLEAYp MNPHUXOAUTCS OTIOXKHTh, a Mapy
MAIMEHTOB HEOOX0IMMO MIEPEBECTH B IPyrUe OONbHUIBI.

Cyenapuii B. 3a HeckonbkO AHEH [0 MEPBHUYHOTO MMYOIUYHOrO
pa3MelleHnsl akuui KOMIIaHWW Ha HAIMOHAIBHOM (OHIOBOW Oumpike
BOEGHHBIE TOCYAAapCTBa B MpOBOAAT KUOEponepanuio IpoTHB HHPOpMa-
LUOHHBIX cucTeM KommaHuu C, mrab-KBapTUpa KOTOPOH HaXOAUTCS B
rocyaapctBe A. J[Ba rocymapcTBa ObUTH BOBJIEUYEHBI B BOOPYKEHHBIH
KOH(IIUKT B TeUEHHUE MocieHero roga. BoenHoe kubepnonpasnenenue
rocyaapcTBa B u3Biekaer OONbIIoN Qaiin, conepkamuii KoHpuIeH -
anbHbIe OM3HEC-JaHHbIe, pa3obiavatomue (UHAHCOBBIN CKaHIAJ, CBS-
3aHHBIH C PYKOBOACTBOM Kommnanuu C, TJaBHBIM HCIOJHUTEIbHBIM
JUPEKTOPOM HalMOHAIbHOW (HOHIOBOH OHMPXXKH W PYKOBOIUTEISIMH
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HAIIMOHAJBLHOTO OpraHa ()MHAaHCOBOro Hajazopa. ['ocymapcTBo B Bmo-
CIIEICTBUHM MHULHUUPYET YTEUKY AaHHBIX Yepe3 HEeNpaBUTEIbCTBEHHYIO
OpraHU3alHIo, KOTOpas CIEHUANU3UPYETCsl Ha PACKPBITUU CEKPETHON
nHpopmanun. B pe3ynpraTe mepBUUYHOE MyOIMYHOE pa3MEIICHHE aK-
uuii komnaaun C oTMeHseTcs, W (OHIOBBIH PHIHOK MAaAaeT, YToO MpH-
BOIUT K 3HAYUTEIBHOMY SKOHOMHYECKOMY YIIepOy W YCTOHYHBOMY
pocTy 0e3paboTHUIIBI B CTPaHE A.

[Ipu 3TOM, TOBOPA O «3aIIUTE AAHHBIX», HEOOXOONUMO IPOBECTH
pasnuune MEXAY CYLIeCTBYIOIIMMH BHIaMu HH(popMmanuu. B camom
00111eM CMBICIIe KOMITBIOTEPHBIE JaHHbBIE — 3TO CBEAEHUS, 00padaThiBa-
eMble HJIM XpaHUMbIe KOMIBIOTEpOM. OHH MOTYT OBITH B BHJIE TEKCTO-
BBIX JIOKYMEHTOB, M300pakKeHHH, ayAHOKIHUIIOB, MPOrPaMMHBIX IPO-
OyKTOB U Ap. KommbroTepHble pmaHHBIE MOTYT 00padaThIBATHCS
LHEHTPaJIbHBIM MPOLIECCOPOM KOMIIBIOTEpAa M XpaHUThcA B (ainax u
marnkKax Ha >KeCTKOM JHcKe KomIibioTepa. Ha camom siemeHTapHOM
YPOBHE OHH MPEACTABISIIOT cO00i HaOOp €AWHUI] U HyJIeH, H3BECTHBIX
Kak IBOMYHBIA KoJ. IToCKONIBKY BCE KOMIBIOTEpHBIC NaHHBIE MpPEn-
CTaBJICHBI B IBOMYHOM (hopMmaTe, UX MOXKHO CO37aBaTh, 00padaTbiBaTh
U COXpaHATHh B HU(PPOBOM BHAE. DTO MO3BOISET IiepeaaBaTs HHPOpMa-
L0 C OJJHOTO KOMIBIOTEpA Ha APYrod ¢ IMOMOIIBIO CETEBOTO MOIKIIIO-
YEHHS WU PAa3JIMYHbIX MYJIbTUMEAUIHBIX YCTPOUCTB [2, p. 560].

JpyruMu cloBaMH, BeCh «UCXOIHBIN MaTepHa», HEOOXOIUMBIH
KOMITBIOTEPHBIM CHCTeMaM sl PYHKIMOHHUPOBAHUS, MOKET OBITh OIH-
CaH Kak JaHHbIe. JTO KpaifHe Ba>KHO U MOPOH IJI0XO NOHUMAETCS yde-
HBIMU-IOPUCTAMH U TIOJIUTHUKAMH, KOTOpBIE MBITAIOTCA Pa300paThes C
IOPUINYECKIMH TIOCIICACTBUSIMHA «aTakd HA JAHHBIE», MOCKOJBKY He-
rJIaCHOE BHUMAaHHE 4YacTo yaensercs WHPOpPMAalUH, KOTOPYIO JIIOAU
MOT'YT IPOYUTATh, TPOCMOTPETh, YCIBIMLIATh WU WHBIM 00pa3oM BoOC-
HNPHUHATH YYBCTBEHHO, HO HE JAaHHBIM, MPEIHA3HAYEHHBIM HCKIIOYH-
TENBHO AJ1s1 00pabOTKK BEIYUCIUTEILHBIMU OJOKaMH.

OTH pa3nuuus, OCHOBaHHbIE Ha (akTax U ONpenereHHsX, H0-
MOJHSIFOTCS. HOPMaTHBHBIM aCIEKTOM: pa3/ielieHHeM Ha IepCcOHabHbIE
U HE NepCOHAJIbHBIE JaHHbIE. DTO pa3JelieHue JI&KUT B OCHOBE COBpe-
MEHHBIX CHCTEM 3aIlMThl JaHHBIX, TAKUX, HAIpuMmep, kak OOmwmii pe-
IJIAaMEHT TI0 3amuTe NaHHbIX EBpomnetickoro cotoza (GDPR). Ilepco-
HaJbHBIE JaHHbIE — JTO Jrobas wuHGOpMamus, OTHOCSIIANACT K
UACHTH(PHULINPOBAHHOMY WM MOAAAIOUIEMYCS HUAEHTH(PHUKALUN KHBO-
My nuny [Ibid., p. 561]. Pasnuunsie ¢pparmenTsl HHQOPMALIUH, KOTO-
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pble, Oyay4un coOpaHHBIMU BMECTE, MOT'YT PUBECTH K WACHTH(PHUKALINN
KOHKPETHOTO JIMIIA, TAKXKE COCTABIISIIOT MEPCOHAJIBHBIE JaHHBIE. B To
BpeMsI KaK CBEJICHMS ONEPallHOHHOIO YPOBHS MOYTH 10 YMOIYaHUIO HE
noAmanaloT mon cdepy MepcoHaNbHBIX JOaHHBIX, AaHHBIE KOHTEHT-
YPOBHS, Kak cama MH(popManus o KOHTEHTE, TaK U METaJlaHHbBIE, YacTo
OyayT MepcoHaJbHBIMU, XOTS B He Beeraa. ConepKaHue dJIeKTPOHHOTO
MUCbMa, B KOTOPOM COOOILAIOTCA CBEAEHHUS O TOM, YTO OTIIPABHUTEINb
KEHHUTCS Ha CIEAYIOUIeld Henene, sIBJIAETCA JTUYHBIMH JaHHBIMH, B TO
BpeMsI Kak Coiep)KaHKe, B KOTOPOM MPOCTO TOBOPUTCS O MOT0A€, TaKo-
BbIM (OOBIUHO) HE SIBIISIETCS.

PacnipocTpaneHHble npuMepbl MEPCOHANBHBIX JaHHBIX BKIIIOYa-
10T MEIUIMHCKYE, IOpUANYecKre 1 pUHaHCOBBIE 3anucH [3, p. 14]. Or-
JeTIbHBIE JINA U UX COOOILECTBA SIBHO 3aMHTEPECOBAHBI B COXPaHEHUH
KOH(HIESHINAIBHOCTH TEPCOHANBHBIX JaHHbIX. C MosBIeHUEM OLH}-
POBKHM UIA JIOCTYyINa K KOMIIBIOTEpaM M XpaHEHHUs 3alluTa KOH(HIEH-
LUAaJbHOCTH, LEIOCTHOCTH M JIOCTYIMHOCTH NEPCOHAIbHBIX JAHHBIX
CTajla I€IbI0 3HAUNTENBHBIX 3aKOHOAATEIbHBIX, a TAKKE TEXHUYe-
CKUX YCUJIMM.

MexayHapoAHOe MPaBoO MO 3alIUTe KOH(PHIIEHIUATbHOCTH HH-
(dbopManuu pa3BUBaeTCs B paMKax PasIMYHBIX HAMOHAJIBHBIX, PEruo-
HaJbBHBIX U MeXAyHaponHbelx nHunuatue. GDPR, a taike KonseHmus
0 3amuTe PU3MUECKUX JIMI IPH aBTOMATU3UPOBAHHONW 00paboTKe mep-
COHaJbHBIX JaHHBIX CoBera EBponbl OCHOBAHBI Ha MOJOXKEHUSIX JI0TO-
BOpPOB O IIpaBaX YeJIOBEKa, 3aIUINAIONINX HEMPUKOCHOBEHHOCTh YacCT-
HOW J>KU3HHM, KOTOpblE NpeANIecTBOBaIM IM(poBU3anuu oOLIecTBa.
Hanpumep, EBpomeiickass koHBeHIHMsI O mpaBax denoBeka 1950 r.
MpeaycMaTprBaeT 3alUTy YaCTHON JKU3HH B CT. 8.

O6beM mpaBa YeloBeKa Ha HEMIPUKOCHOBEHHOCTh YaCTHOM KH3-
HU OTPaHMYEH 3aKOHHBIMH MOTPEOHOCTSMH MPAaBOOXPAHUTENBHBIX Op-
TaHOB W JPYTMMH OOLIECTBEHHBIMH LIeIsiMUA. Bo MHOTHX TocymapcTBax
JUISL IOCTYyIa K JIMYHBIM JAHHBIM TpeOyercsl MONydeHHe oplepa, Hiu
CYIIECTBYET Apyras YCTaHOBJIEHHas 3aKOHOM MpoleaypHas Gopma.
LenTpanbHbIil BOIPOC 3aKIIOYAETCA B TOM, IMPEKPAILAIOTCS JH 3TH Me-
PBI 3aIIUTHl BO BpeMsl BOOPYKEHHOT0 KOH(pHKTa. ['pymnmna npaButens-
ctBenHbIX 3kcrieproB OOH (I'TID OOH) He pemmia HEKOTOPBIE BO-
MPOCHI, CBSI3aHHBIE C BOOpYXeHHbIM KoHGpmukTom. Tak, ['TID OOH
JOJDKHA ObLiIa MOArOTOBUTE mokian B 2017 r., HO HE cMOrjIa 3TOro clae-
JIaTh, TIOCKOJIBKY 3KCIEPThl Pa3OLUINCh BO MHEHHUSAX OTHOCHTEIHHO
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«KOHKPETHOTO TNPUMEHEHHS MEXKIyHAapOAHOIO0 MpaBa, B YaCTHOCTH
MI'TI, koHTpMEp M TpaBa HAa caMOOOOPOHY B KHOepIpocTpaHcTBe» [3,
p. 16].

GDPR copepkuT MHOKECTBO MOJIOXKEHUHN U UCKITIOYEHHUH, KOTO-
pble OrpaHWYMBAIOT MPUMEHEHHE 3aKOHAa BO BpeMs HaIMOHAJBHBIX
Ype3BBIYAMHBIX CHTYyalli, BKJIOYas, I[O-BUANMOMY, BOOPY>KEHHEIC
koH(pmukTEl. Ctathss 2 GDPR orpannumBaer ero mpuMeHeHue obpa-
OOTKOIl MepCOHANBHBIX JaHHBIX, COCTABIISIONINX YacTh CHCTEMBI JaH-
HbIX. TakuM 06pa3oM, 3TO HE OTHOCUTCS HHU K «BOIPOCAM 3alIUTBI OC-
HOBHBIX IpaB M CBOOOA MM CBOOOJHOTO MMOTOKA MEPCOHAIBHBIX
JaHHBIX, CBSI3aHHBIX C JIEATEIBbHOCTBIO, KOTOpas BBIXOIUT 32 pPaMKH
npaBa Coro3a, Takoi Kak JeATeNbHOCTh, KAcarolasics HalHOHAIbHOU
0e30macHOCTH», HU K «00paboTKe MepcOHANBHBIX JaHHBIX TOCYAap-
CTBaMHU-WICHAMH TNPH OCYIIECTBICHHH JESITENbHOCTH B OTHOILICHHH
o011Iel BHEIIHEH MOMUTHKY 1 MOMUTHKH Oe3omacHocty Corosay [Ibid.].

Jlpyrue HCKIIOUEHHs CBS3aHBl C «BaKHBIMH COOOpa’kKeHHAMH
00ILECTBEHHOI'O0 MHTEPECA»; CO3AaHNEM, OCYILECTBICHHEM WM 3alllH-
TOW CyAeOHBIX MCKOB; 3aIIUTON GKU3HEHHO Ba)KHBIX HHTEPECOB CYyOb-
eKTa JaHHBIX» WU JPYTUX JIOEH B ClIydasX, KOrja CyOBeKT JaHHBIX
He cnocoOeH AaTh corjacue. Kpome Toro, Morytr OBITH CAETaHBI HC-
KIIIOUEHHs, ecli WHPOpPMaLus MPeJOCTaBIseTCsl OOMECTBEHHOCTH Ha
OCHOBE JIOKa3aHHOT'O «3aKOHHOro uHTepecay [Ibid.].

MmHorue BaxxHble HaOOPBI TPAXKIAHCKUX JaHHBIX, KOTOPbIE OTEH-
LIUaJIbHO MOTYT OBITh 3aTPOHYTHI BPa)KIeOHBIMA BOEHHBIMU KHOEporie-
pauusiMA B CHTYalMsIX BOOPYXEHHOrO KOH(JIMKTA, HAIPaBICHHBIMHA HA
HapyLIeHWEe COUUAIBHBIX (YHKIHMH HAa TEPPUTOPUU MPOTUBHHUKA, BXO-
IST B KaTErOPUIO MEPCOHAIBHBIX JAHHBIX (HalpuMep, 3alicH aKTOB
IpaXkIAHCKOTO COCTOSIHUS, JaHHBIE O CTPAaXOBaHHUM, MEAUIIMHCKUE JaH-
HbIE, TAaHHBIE O COLMAIBHOM OOecIlieueHNH, HAJIOTOBbIEe 3alUCH U OaH-
KoBckHe cuera). Takum 0o0pa3om, Ha MEpBBIA B3IV, TaKUe JaHHBIE
noAmnanand Obl TOA JeWCTBHE CHCTEMBl 3alllMTHI JAHHBIX, TAKOW Kak
GDPR. Ogmnaxo P. I'eiicc, mpodeccop MexIyHApOJHOTO TpaBa U 0e3-
oracHocTd YHuBepcutera ['masro, u X. JlamanH, cTapmmii HaydHBIA
cotpyaauk Muctutyra nudpoBoro obmectBa EBpomnelckoil MIKOJbI
MEHEPKMEHTa U TEXHOJIOTHH, MOJUEPKUBAIOT, YTO, BBUIY HU3T0KEHHBIX
BBIILIE UCKIIIOYEHUH, NPUMEHEHHE 3TOro akTa HEBO3MOXKHO B OTHOILIE-
HUU JII000H TOCYyIapCTBEHHOW JESITENbHOCTH, CBSI3AHHOW C TOBEACHU-
€M B CUTYallHsIX BOOPY)KeHHOTro KOH(pHKTa. B TO ke Bpems, oTMedatoT
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OHH, TOT (aKT, YTO TOCYIOAPCTBO SIBJISECTCS CTOPOHOH BOOPYKEHHOT'O
KOH(]IIMKTa, HE OCBOOOXKAAeT KOHTPOJEPOB M MPOLIECCOPOB AAHHBIX,
TaKuX Kak OaHKH, OOJIEHUIIBI WM JOJDKHOCTHBIC JIMLA TOCYAapCTBEH-
HOW aJIMHHHUCTpALNH, KOTOPBIE BIaJICIOT BAXKHOW JTMYHON WH(pOpMaLu-
el CBOMX KIMEHTOB M TpakJaH W oOpalaThIBAIOT UX, OT UX OOA3aHHO-
creit B pamkax GDPR, rzme sto mpumeHumo. DTO BKIO4aeT B cebs
00s13aTENBCTBO OCYIIECTBIISATE MEPHI «UIs OOecredeHus ypoBHs 0e3-
OIMAaCHOCTH XPaHUMBIX TAHHBIX, COOTBETCTBYIOIIETO PUCKY» [2, P. 568].

B 1o xe Bpemsa M. O'Konnenn, npodeccop mpasa MucTtuTyTa
Kpoxa YHusepcurera Hotp-/lama, yTBep:kmaer, 4To MeXxayHapoaHOE
MpaBo TaKKe MpeaycMaTPUBAET 3aIUTy MEPCOHATBLHON HHPOpMaINU B
COOTBETCTBUU C OOLIMMHM IpaBaMH YEIOBEKa, OITOMY OTAEIbHBIC JTH-
1a HE 3aBUCST B MJIaHE 3aIUTHI OT HAIIMOHAIBHOTO MM PETHOHAIBHOTO
3akoHOzAaTenscTBa [3, P. 17]. Bompoc o ToM, mpUMEHSIOTCS M MEpHI
3alIUTHl KOH(HUACHIHUATBHOCTH JAHHBIX B YCIOBHSAX BOOPYKEHHOI'O
KOH(JIMKTA, 3aBUCUT OT MPHHLHIIOB MEXAYHAPOAHOTO IMpaBa, a HE OT
MOJIO’KEHN I HallMOHAJIFHOTO WJIM PETMOHAIBHOTO 3aKOHOAATENNbCTBA.

Bonee Toro, naxe B OTHOLIEHNH HAIMOHAJIBHBIX WM PETHOHATb-
HBIX 3aKOHOB, TakuX, HampuMmep, kak GDPR, uckmiouenus Ha ocHOBa-
HUU o0ecrieueHNs HallMOHAIBHOW O€30MacHOCTH HE MOTYT JIOMYyCKaTb
MHOTOT0.

Bo-nepBBIX, rocynapcTBa MOTyT CChIIAThCS HA TaKHE HCKITIOYE-
HUS TOJIBKO MPH HAJIMYUH peajibHBIX, 000CHOBaHHBIX MHTEPECOB B KOH-
TEKCTE HAllMOHAJIbHOH 0€30IacHOCTH.

Bo-BTOpBIX, HallMOHATBHOE U PETMOHAIIBHOE 3aKOHOIATENbCTBO,
yCTaHaBIIMBAIOIIEE CTAHAAPTHI 3aLUTHI IPaB YeNIOBEKa, IPUMEHSIETCS K
rocygapcTBaM B MHTEpecax JIOJeH, HaXOMAIIMXCS MO FOPUCAUKINEN
stux rocyaapctB. GDPR, HanpumMep, HanpaBieH Ha orpaHUYEHHE TOC-
ynapcte EC oT HapylieHus mpaB Ha HENPUKOCHOBEHHOCTb YacTHOM
JKU3HU rpaxkaaH EC u apyrux aun, HaxoJAIIMXcCs MOJ IOPUCIUKIUEH
EC. GDPR wu ero uckiroueHust He paclpoCTPaHAIOTCS 3a IPEAENs! Tep-
putopun EC. I MeXTyHapOJHBIX MPUHLIUIIOB 3aIUTHI IIPaB YeIOBe-
Ka, KacaroInXcsi KOH(PHUISHINAIBHOCTH JaHHBIX, HE CYIECTBYET HMC-
KJIIIOUEHHI B 00J1acTH HAIIMOHAJIBHOM Oe3onmacHocTH. Takum o0pa3om, B
cllyyae BOOPYKEHHOr0 KOH(IIMKTa, Jjake eciii rocyaapcto — wien EC
ccbutaercst Ha uckimoueHuss GDPR, onn OynyT NpUMEHATBCS TONBKO K
TeM, KTO HaXOAWUTCS TMOJ ero opucaukuueil. I'paxnane rocynapcraa-
MPOTUBHUKA HE TEPSIOT 3aIIMThl M3-32 MCKIIIOUEHHI, OCHOBAHHBIX Ha
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WHTEepecax HalMOHAIBHOW 0€30MacHOCTH. DTOT KPUTUUECKUI MOMEHT,
MO-BUAUMOMY, B OCHOBHOM YITYCKA€TCs M3 BUILY IPU OOCYKIIEHUH U3b-
stuii u3 GDPR.

B-Tperbux, K MCMOIB30BaHUIO UCKIIIOYCHUI U3 MpaBHI OOBIYHO
MPEABABISIIOTCS BhICOKHE TpeboBaHus. Tak, B pemennu Cyna EC pa3s-
SICHSUJIOCH, YTO «OTCTYIUICHWS M OTPaHWYEHHS B OTHOLICHUH 3allUThHI
MEPCOHANBHBIX AaHHBIX... JODKHBI IPUMEHATHCS TOJIBKO B TOW Mepe, B
KaKoW 3TO cTporo HeoOxomumoy». CoriacHo o0meMy mpaBy B 0OJIACTH
MpaB 4YellOBEKa, «IPaBO Ha OTCTYIUIEHWE MOAYMHSIETCS CTPOruM ¢op-
MaJIbHBIM M MaTepHalibHbIM TpeOoBanusmM» [3, p. 18].

P. I'eiicc u X. JlamaHH Takke npeamnojuaraior, 4ro, korga GDPR
HE IpPUMEHSAETCS M3-3a UCKIIOYEHHUs M3 HAIMOHAJBHOW 0€30MacHOCTH
WIH 10 Kakoi-mubo apyroi mpuumne, MI'TI sBnsiercs Hamiexammm
3aKOHOM JJISl PEryJIMPOBAaHUS MPaB HA HENMPUKOCHOBEHHOCTh YaCTHOU
JKU3HH B CUTYalMsX, CBSA3aHHBIX C BOOPYKEHHBIM KOH(IUKTOM [2,
p. 568]. O. Kpoydopn, mouent Yuuepcutera CujaHes, CUMTAET, YTO
JIPYTUM pElIeHHeM MOTJIO Obl CTaTh CIIEIOBaHHME TEHICHIIMH Pa3BUTHS
HOpM TipaBa BoopykeHHbIX KoH(mukToB (IIBK) 3a mocnennue 30 ser u
CO3JIaHME CHEeNNaIbHOr0, HE UMEIOIIEro 00s3aTeIbHOM CHIIBI JOKYMEH-
Ta, COAEPIKALIEro COOTBETCTBYIOUINE MPaBUJIA 3aIUThI JaHHBIX M KOH-
($uIeHINaTBHOCTH, KOTOPBIE TOJDKHBI IPUMEHSTHCSI BO BCEX CUTYalMsIX
BOOPY>KEHHOTO KOH(GUIMKTa (BKJIIOYAsl COAep)KaHWE BOCHHOILJICHHBIX)
[1, p. 128].

Bmecte ¢ tem M. O'KonHemn orMmedaer, 4To yCTaHOBJIEHHBIE
MepBI 3aLUTHI EPCOHATIBHBIX JAHHBIX MOTYT MIPUMEHSTHCS KaK B MUp-
HOE BpeMs, TaK M B IIEPUOJ] BOOPYKEHHOro koHpuukra [3, p. 28].
«B coBpemeHHOH cyaeOHOH MpaKTUKe, Kacalolleics ABOMHOro mpruMe-
HEHHs MpaB 4YeJIOBEKa M TYMaHUTAPHOTO MpaBa, pa3pblB MEXIY KHUHE-
TUYECKUM BO3JICHCTBUEM M JIMYHBIMU JAaHHBIMH TpeOyeT MpUMEHEHUs
npaB Ha HENPUKOCHOBEHHOCTh YaCTHOM JKMU3HH B BOOPY)KEHHOM KOH-
¢duukTe», — moquepkuBaer oxa [Ibid., p. 18].

Bo Bcex M3II0KEeHHBIX BhIIE CleHapusx (A, B) 3akoHoM, pery-
nupyromM paboty BpenonocHoro I10, sBnsiercs HalMOHAIBLHOE YToO-
JIOBHOE MPaBO MECTa HaHECEHHUs yliepOa WM MecTa COBEPILIEHHUS Tpe-
CTYIHOTO AesSHUS. DTH CIydad HEe UMEIH KaKOW-Tn00 MpsIMOil CBS3HU C
KUHETUYECKUM JIEHCTBUEM BOOPYKEHHOTr0 KOH(MIHMKTa, modTomy MITI
HE MIPUMEHSIETCS.
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W3noxeHHbIN aHAIN3 OCHOBBIBAETCA Ha JIBYX MOPOTOBBIX OIpe-
NENIEHUSIX, CBSI3aHHBIX C KWHETUYECKUM BO3/eicTBUEM B pamkax MI'TL
Bo-mepBbIX, mpaBO Ha MPHUMEHEHHE CUJIBI B COOTBETCTBHH CO CT. 51
VYcraBa OOH BO3HUKAET B pe3ysbTaTe BOOPYXEHHOro HamajaeHud. On-
HAaKo, HalpuMep, MPOCTOE HapyUIEHHE TPaHUIbl HE MPHUBOAUT K BO3-
HUKHOBEHHIO TpaBa Ha caMOOOOpOHY. AHAJOTMYHBIM 00pa3oM, aTaka
0e3 KMHETHYECKOr0 BO3ACHCTBHSL, TaKas KaK HHIUACHT C IPOrpaMMOii-
BbIMOraTesieM, MoAnaaaer noj cr. 51 He Oonplie, YyeM BBEACHUE KECT-
KHX SKOHOMHYECKHUX CAaHKLHMH, KOTOpbIE MOTYT KOCBEHHO MPHUBECTH K
rulenu Joael. DKOHOMUYECKHE MOCIEACTBUS HE MOT'YT OBITh OLIEHEHBI
KaK «BOOPYXEHHOE HalaJICHUE».

Bo-BTopeix, MI'TI npumensiercs TOIbKO B YCIOBUAX BOOPY>KEHHO-
ro KOH(IMKTAa W OKKyHauuu. BoopyskeHHBI KOH(IHMKT, KaK U BOOPY-
JKEHHOE Halla/IeHre, 3aBUCHT OT HaJM4Msl ONpPEIENeHHbIX (HaKTHUIeCKHX
MPEANOCHUTOK. JTO 3aBUCHT OT KMHETHYECKOTO BO3ACHCTBUS — (pakTu-
4ecKOro 00OMeHa OOEBBIMH JIEHCTBHUSIMHU.

Takum 00pa3oM, MeXIYHapOAHO-TIPABOBOE OIpPENEIICHHE BO-
OpYXEHHOT0 KOH(IHKTa TpeOyeT oOMeHa BOOPY)KCHHBIMH CTOJKHOBE-
HUSMH, KOTOpPbIE MOTYT IPUBECTH K CMEPTH MIU paspymieHusM. Heko-
TOpBIE YUEHBbIE MPUAEPKUBAIOTCS abTEPHATHBHOM TOYKM 3PEHUS. YTO
BOWHAa WJIM BOOPY)KEHHBIH KOH(IMKT BO3MOXKHBI KaK IOPHUIMYECKUAN
Bornpoc 0e3 KuHeTndeckoro Bozaeiictsus [3, p. 20]. OHu yTBEp)KIaroT,
YTO MCNOIb30BaHKHE BpenoHOocHOro 110 mpoTHB MpOTHBHHUKA, KOTOPOE
camo 1o cebe co3znaer Bpeauble Kuoep3hdexTsl, sBusercs «KnbepBoii-
HOW», «TUOPUIHON BOWHOW» WIIM MPOCTO BOWHOW. DTOT apryMeHT He
COOTBETCTBYET ONPEACICHHUI0O BOOPYXKEHHOTO KOH(IMKTA B COOTBET-
CTBUHU C MEXAYHapOIHBIM IpaBoM. Jlake Te, KTO BBICTYNAeT 3a MpH-
3HaHUE «KUOEPBOIHBI», MPU3HAIOT, YTO KOH(IUKTH ¢ MUHUMAaJIbHBIM
KWHETUYECKUM KOMIIOHEHTOM WIJIM BOOOIIE Oe3 Hero HeJlerko BIHCHI-
BaroTcs B pexxuMsl jus ad bellum wimm jus in bello. 3nonamepennoe xu-
OepripecTyIyieHHe, BKJIIOYas HECAHKIMOHWPOBAHHOE HCIOIb30BAaHHUE
MEpCOHANBHBIX JaHHBIX, HE MOXKET COOTBETCTBOBATh TPEOOBaHUSIM
MITI, oT4acTu MOTOMY, YTO TaKOE€ MOBEACHUE HE TPEICTABISET COO0M
BOOPY>KEHHOTO KOH()JIMKTA.

CymiecTBYIOT TaKXKe JOMOTHUTEIbHBIE OCHOBAHHS IS €MHO00-
Pa3HOro OTHOUIEHHS K MpaBy Ha HEMIPHUKOCHOBEHHOCTh YaCTHOW YKU3HU
B MHUPHOE U B BOoeHHOE BpeMs. Cyzpl IOCTAaHOBUIIM, YTO B TOW Mepe, B
Kakoil OObIYHBIC MpaBa YeIOBEKa MOTYT OBITh NMPUMEHEHBI B BOOPY-
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KEHHOM KOH()IMKTE, OHU JIOJDKHEI coOmmonathes [3, p. 21]. YuureBas,
9TO JTUYHAs MH(OpMALKs HE MTpacT HUKAKOW ponu B KOH(QIHMKTE, CO-
OmrosieHre Mep 3alIMTHl B MUPHOE BpeMsl BIIOJIHE BO3MOXKHO. [laxke ec-
JIM TIEPCOHAJIbHBIC JAaHHBIE HMEIOT ONpEAEICHHOE 3HAUCHHE B KOH-
¢mukre, nBa mpaBwia MITI 3ampermaioT MX HECaHKIHOHWPOBAHHOE
WCTIOJIb30BaHKE U, TAKUM 00pa3oM, COXPAHSIOT MX 3alIUTy B MHUPHOE
Bpemst. Bo-niepeeix, MI'TI conmepkuT 3amper Ha BMEIIATENBCTBO B Me-
JIULWHCKHE AaHHBIE, KOTOPBIH MOXKET OBITh PacHpOCTpaHEH Ha ApyTrHe
KOH(HIEHINAIbHBIE TIEPCOHANBHBIC JaHHBIC. BO-BTOPBIX, MPUHLUI
BOCHHOH HEOOXOIUMOCTH JeNaeT JUYHYI0 WH(OPMALUIO HEYS3BUMOU
Ui aTak. BoopyXeHHBIH KOH(MIMKT — 3TO HEHOPMAaJIbHOE SIBIICHHE,
M3MEHSIolIee MPUMEHEHNE U JISCTBHE MTPaBWII U NIPOLIEAYP, HO TONBKO
B TOM Mepe, B Kakoil 3To HeoOxoaumo. HecaHKIMOHUPOBaHHOE HC-
MOJb30BAaHUE NEPCOHAIBHBIX JaHHBIX HE WMEET Kakoro-mmbo cymie-
CTBEHHOT'O OTHOIIEHHUS K MPEOJOJICHUI0 BOEHHOM MOUIM MPOTHBHUKA.
be3 aToil cBsI3M HUKaKoe U3MEHEHHUE MPaB B MUPHOE BpEeMs HE rapaH-
TUPYETCsl B COOTBETCTBUU C IMPHHLMUIIOM BOCHHOH HEOOXOIUMOCTH
[Ibid.].

Mexnaynaponusiii cyn OOH B cBoem KoHCYlIbTaTHBHOM 3aKiTio-
YEHUH 110 BOIPOCY 00 yrpo3e sIepHbIM OPY>KHEM HITH €ro IPUMEH CHUH
MOCTaHOBHJI, YTO BO BPEMsI BOOPYKEHHOTO KOH(IMKTa JOJDKHBI CO-
OIroaThCs OMpeICTICHHBIC TpaBa YenoBeka [3, p. 22]. Cyx cocnaics Ha
MpaBa, HE JOMYCKAIOIIME OTCTYMJICHHWH, TaKhe KaK MpaBO Ha JKU3Hb.
Bonee mo3nHue penieHns: MeXIyHapOAHBIX TPUOYHAIOB TaKKe YKa3bl-
BAalOT Ha TO, YTO TaM, I'JI¢ YCIOBHS IMO3BOJISIOT yBa)XkaTh OOBIYHBIE Mpa-
Ba YEIOBEKa B MUPHOE BpeMs, BKJIIOYas MpaBa, JOMyCKaloIHe OTCTYI-
JICHWsl, OHU JIOJDKHBI COONIIONATHCS Jake BO BpPEMsI BOOPYKEHHOTO
KOH(]ITHKTA.

3. Kpoydopa Taxke moguepKuBaer, 4To B HACTOALIEE BpeMs
[1BK u mMexnyHaponHoe mpaBo B 00JacTU IpaB YeoBeKa MOTYT MpH-
MEHSATHCS U IPUMEHSIOTCS OJTHOBPEMEHHO, M UTO JIUIA, HAaXOAAIINECS B
CHTYyallUsIX BOOPYKEHHOTO KOH(QUIMKTa, MMEIOT NPaBO HAa YBa)KEHHE
CBOHUX MEXKIYHApOJHBIX MpaB uyermoBeka. OHa OTMEUYaeT, YTO U B KOH-
TEKCTE COZEp KaHUs IMOJ CTpa)kel BOEHHOIUIEHHBIX BCE OHM HMEIOT
MpaBo Ha COOJIOACHUE CBOMX OCHOBHBIX MPaB YEIOBEKA FOCYAapCTBOM,
MPETEHAYIONMM Ha KOHTPOJIb HaJl HUMH, U B TO )K€ BPEMs MOIb3YIOTCS
TIOJIHBIM Ha0OPOM Mep 3alUThl BOCHHOIUIEHHBIX [ 1, p. 113].
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OpmHUM M3 OCHOBHBIX IIPaB YENIOBEKA, HA KOTOPBIC HMEIOT MPaBO
BOCHHOIUICHHBIC, SBJSCTCA NPaBO HA HEMPHUKOCHOBCHHOCTh YaCTHOM
KU3HU, ONpPEACIsIeMOe B MEKIYHAPOTHOM IIpaBe KaK IpaBO HE MOJ-
BEPraThCsl «IPOU3BOJILHOMY BMEIIATEILCTBY B [UBIO-TMOO| YaCTHYIO
KU3Hb, CEMBIO, KUJIHINE WK TIEPENICKY, a TAKKE MOCIATaTeILCTBAM Ha
[upt0-mu00] yects U penytauuio» [Ibid., p. 114]. Tem He MeHEee MHOTOE
M3 TOTO, YTO MPOUCXOIUT C 3AKITIOUYCHHBIMH, SIBJISCTCS HApyIICHHEM
MpaBa Ha HEMPUKOCHOBEHHOCTh YaCTHOW JXKW3HM. Harmpumep, BOSHHO-
TUIEHHBIE TIOCTOSHHO HAXOIATCA MOA HaONIOJIeHWeM yIep KUBaroLIen
BIIACTH, KOTOpask MOXET KOHTPOJIUPOBATh U IOJABEPraTh IEH3YPE UX
JUYHYIO TIEpenucKy U cooOmeHus. B To ke Bpems, mo odumeMmy npu-
3HAHUIO, TIPAaBO HA HEMPUKOCHOBEHHOCTh YACTHOH >KM3HU B COOTBET-
CTBHH C MEXKIYHapOIHBIM MPaBOM O3HAYaeT BO3MOXKHOCTb HE JIOIMYC-
KaThb MPOU3BOIbHO20 WM HE3aKOHHO20 BMEIATEIbCTBA B YbIO-JIMOO
YaCTHYIO JKU3Hb. TakuMm 0Opa3om, HaOmoJeHNe U KOHTPOJIb 8 COOMBem-
cmeuu ¢ npasuiamy COAEpKaHUs MOJ CTpaxkeld B BOOPYKEHHOM KOH-
(VKT HE SIBJISIOTCS MPOU3BOIBHBIMHU, & OCYIIECTBIISIOTCS Ha 3aKOH-
HBIX OCHOBaHHUSAX, TIIOCKOJIbKY BOCHHOIUICHHBI COOTBETCTBYET
OIPE/ICICHHBIM KPUTEPHUSAM, a MMEHHO — BOCHHOILICHHBIN SIBIISICTCS
3aXBaYCHHBIM BPaXXECKHMM KOMOATaHTOM.

3aciayXrBaeT M3y4YEeHHUS! BOIPOC 3aKOHHOTO IOIYyYEHHS Iepco-
HaJbHBIX JAHHBIX O BOCHHOIUICHHBIX, KOTOPBIE MOTYT OBITh COOpaHbI
yaep>kuBamomed ux cropoHoi. IlonyueHne DaHHBIX O JMLAX, 3aJep-
KaHHBIX B KOHTEKCTE BOOPYKEHHOI'0 KOH(IMKTA, UMEET IIEPBOCTEIEH-
Hoe 3HayeHue. Ha camom 0a30BOM ypoOBHE [UIsl OpraHa, OCYILECTBIISIO-
LIero 3ajJiepKaHue, KpaiHe Ba)XHO 3HATh CTpaHy HPOHCXOKICHUS
BOCHHOIUICHHOTO W JIPYT'YI0 UACHTU(UIUPYIONIYI0 UH(GOPMAIMIO IS
cBonx cobctBeHHBIX 3ammceii. CornacHo [1BK, cTopoHbl H0MmKHBI CO-
obmaTte MH(pOpMAIHMIO O BOGHHOMJIEHHOM CTpaHe MPOMCXOXKIECHHUS BO-
SHHOIIJICHHOT'0 U / WJIM €ro ceMbe, a Takxke JI000H Ipyroil 3anHTepeco-
BaHHOM CTOpOHE, TaKOW, HampuMep, Kak MeXIyHapOAHBIH KOMHUTET
Kpacnoro Kpecra.

HNudopmarus o MMYHBIX BeElIax, HAXOAMUBIIUXCS Y HUX TPHU 3a-
XBaTe, UX (PU3NYECKOM M TICHUXMYECKOM 3I0POBBE M JAXKE O TOM, YeM
OHU 3aHSATHI U30 JHS B ICHb, — BCE OTO COCTABJISICT 3HAUYNTENbHBINH 00b-
eM WH(pOpPMaLuh, KOTOPYI0O MOXHO cOOpaTh B OTHOLICHHH BOEHHO-
IJICHHBIX. Takue NaHHbIC, HMEIOIIHNE CYry00 JIMYHBIA XapaKTep, MOT'YT
ObITH HEMPaBWIBHO HCIONB30BaHbl YIEPKUBAIOIIMM TOCYIapCTBOM
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WJIH JTIOOBIM JIUIIOM, B YbHM PYKH OHU TOIAJH, TPOTUB BOCHHOIUICHHBIX,
WX CEMBU U JIpy3el U TaXe CTPaHbI UX MPOUCXOXKICHUS.

[IpaBo BOOpYXCHHBIX KOH(IUKTOB HE COJCPKHUT BCEOOHEMITIO-
IIUX MPaBWI O TOM, KaK TaKWe TIEPCOHAIBLHBIC JaHHBIC COOMPAIOTCS U
XpaHATCS, WM O TOM, MOXET JM YTO-JIN00, KpoMe camoil 0a3oBoi
uaeHTUUIUpytoneld nHhopMaIy, MepeaaBaThCs IPYTUM 3auHTEpe-
COBaHHBIM CTOPOHAM — HAIPUMEP, BO BPEeMs MEPEBOJIa 3aKITFOUCHHBIX
M3 OJTHOT'O TOCYAAapCTBa B Jpyroe. UTo kacaercs MpaBUil B OTHOIICHUU
HEMPUKOCHOBEHHOCTH YaCTHOW JKM3HM BOCHHOIUICHHBIX, BKJIIOYAs 3a-
HIMTY MX TIEPCOHANBHBIX JaHHBIX, BCe, 4TO cymecTByer B [IBK, — ato
o0mue mpaBuiia, KOTOPbIC 3ANIMIAIOT BOCHHOIUICHHBIX OT «OCKOpOIIe-
HUW U OOIIECTBEHHOIO JIIOOOMBITCTBAY, YTO, MPEANOI0KUTEIHLHO, MO-
JKET BKIIOYATh 3alUTy BOCHHOIUICHHBIX OT PACKPBITUS JIMYHOW WH-
(hopmarun, HoCAIIeH KOH(PUICHIINATBHBIN XapaKTep.

VYuuteiBasi, yto B npaBuiax [IBK mano uto ckazaHno o 3ammure
JTAHHBIX BOCHHOIUJICHHBIX B TAKUX CUTYAIUsIX, 3aKOHOMATEIECTBO B 00-
JIACTH TIPaB YEIOBEKAa MOTJIO OBl BMEIIATHCS, YTOOBI YCTPAHHUTH 3TH
npo6enbl, nogdepkuBaer J. Kpoydopn [1, p. 126]. Tak, pexumsl 3a-
LIIUTHl AaHHBIX, B 4acTHOCTH GDPR, rapantupyioT, 4To JTUYHBIC NaH-
HBIC TIOJNAAAI0T T0J] CTPOrHe MpaBmiia 00paOOTKH, BKIIOYAsl TO, YTO
3anpewaemcs 00pabomKka NePCOHANbHLIX OAHHBIX, PACKPLIBAIOUUX
pacosoe unu IMHUYECKOE NPOUCXOJCOeHUe, NOAUMUYecKUe 63200l
penueuosHvle i urocogckue yoescoenus unu YieHCmeo 6 npoghco-
030X, a makodce 3anpewaemcs o6pabomKa 2eHemuyecKux OaHHbIX,
OuoMempueckux OAHHLIX C Yeablo 0OHO3HAYHOU UdeHmupurayuu Gu-
3UYECKO20 UYd, OAHHBIX 0 300P08bE UIU OAHHBIX, KACAOWUXCS CEKCY-
QILHOU  JCUHU UMU CEKCYANbHOU OpUEHMAayuu @Quuyeckoeo auya
[Ibid.].

GDPR Takxke comepKUT Mepsl 3allUTHI, KOTOPbIE JAIOT JHIAM
MpaBo, B YaCTHOCTH, HA YAAJICHUE UX JAHHBIX, MOCKOJIIBKY CYIIECTBYET
CTpOTUii KOHTPOITh 3a Mepeaaveii MepcoHabHON HHPOPMAIUU TPETHIUM
JTuaM. DT TpaBUia, MO-BUANMOMY, YCTPAHSIOT Psijl IPoOeoB, cyiile-
creytonmx B [IBK B oTHOmIEeHnn cOopa W 3amiuThl JaHHBIX, U, Ooiee
Toro, kak ormedaer M. O'KoHHemn, MOTYT OJMHAKOBO MPUMEHSITHCS
KaKk B MHPHOE, TaKk ¥ B BOGHHOE Bpems [3, p. 28].
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Capa Hygen, mpodeccop MeXAyHAPOAHOTO IMyOJIUYHOTO MpaBa
EBpomeiickoro yHMBEpCUTETCKOTO MHCTUTYTA, aHAIM3UPYET JBa KO-
4eBbIX JIoKymeHTa EBponeiickoro coroza (EC) B oOmactu Mequanuu B
BOIIpocax ycraHoBlieHUs: mupa (peace mediation). Konuenuuu, npuss-
teie EC, mpu3Banbl o0ecnieuuTs ero 0ojee 3HaUUTENbHYIO POJIb B ATOU
cdepe. B HUX o0enx aBTOp OTMeYaeT MPHU3HAKH €BPOLCHTPU3MA: Pl
MOCBUIOK, TOIPa3yMEBAIONINX IPEBOCXOJACTBO EBPOMEHCKOro (WiH
«3araZHoOro») Crocoda 3HaHMS U JefaHus. OTU JTOKYMEHTBI TaKKe CO-
nepkaT mepedeHb HeHHocteil EC, KoTopble NOMKHBI yYUTHIBATHCS U
obecrieunBaThCs B mpolecce Meauanuu. [Ipu 5ToM OHU HE YYUTHIBAIOT,
yro 3a npenenamu EC 3TH LEHHOCTH W MOCBUIKM MOTYT UMETh HHBIC
koHHoTauu. C. HyBen ormeuaer, uyto EC, kak npaBuio, paccMaTpuBa-
er ce0sl B KauecTBE POJIEBOM MOJENN PETHOHANBHONW MHTETPaLluH, KC-
MopTepa HOPM WM TJIOOAJILHOW CHIIBI, CTPEMSIICHCS! COXPaHUTh CBOE
JUANPYIOLIEe MOJ0XKEHNE B MUPE MEHSIOIIEecs reononnTiKy. Peann-
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3ysl 3TOT MOJXOA U pucyst EBpony B kauecTBe 0c0060ro MecTa B «CEpOM
U HEKOHKPETHOM MHUpE», JIBE paccMaTpHUBacMble KOHLEHIMK yCHUIINBa-
I0T UIMPOKO pacmpocTpaHeHHbIM B EBpore, yKOpeHEHHBI W MHOTAA
HEOCO3HAHHBIH eBPOLCHTPHU3M (P. 27).

Peur nper o Konmenuun ykperuienust BozmoxkHocteir EC B 00-
Jacth mocpeaHudectBa u jauanora (Concept on Strengthening EU
Mediation and Dialogue Capacities) 2009 r. u Konuenuun MupHOro
nocpeaandectBa EC (Concept on EU Peace Mediation) 2020 r. O6a
JOKYMEHTa HOCSIT MOJIUTUYECKUI XapakTep U SBJISIOTCS HHCTPYMEHTa-
MU MSTKOTO IIpaBa. JTO MepBble JOKYMEHTHI, B KoTopbix EC ¢opmynu-
pyer cBon aMOHMLIK B 00J1aCTH MUPHOH Meananui. OHM HOPMAaTUBHEBI B
HECKOJIbKUX KOHTEKCTaX. Bo-1epBbIX, B AMMCTEMOIOIHYECKOM CMBICIIE:
B HUX cojJepkaTcs oOlIye OIpeneseHHs, B TOM YWCIe ONpelereHus
MeIuanuu U MHpa. Bo-BTOpBIX, OHM COAEpKaT «PYKOBOZSIIME IPUH-
LUUIBD U «PYKOBOJCTBa», B COOTBETCTBUHU C KOTOPBIMH JOJKHBI pea-
JM30BbIBaThCsl MeanaTopckue npoektsl EC. U, B-TpeTbux, oHU moapa-
3yMEBalOT, 4YTO, TIIOCKOJIbKY Ha HOpMax »J3THX JOKYMEHTOB
OCHOBBIBaercsi aeaTenbHOCTh EC, OHM JOMMKHBI MPOABUTaTbCS W BHE
EC (p. 28).

[o cpaBHenuto ¢ apyrumu gjokymeHntamu EC, skcnopTupyromm-
MH HOPMBI, K IPUMEPY, O JA0CTyIe Ha enuHbli pbiHOK EC unm o xpute-
pusx Ha BeryruieHue B EC, HOpMBI, cofiepikaiiecs: B BbIIIEyKa3aHHbBIX
KOHLIENIIHSIX, OYEHb MSTKH, Ul MX MOJJIEPKKH HE MPEIYyCMOTPEHO HH
XJIBICTa, HU NpsSIHUKA. Bonee Toro, HeT HUKaKMX rapaHTHi, YTO OHU Oy-
OyT YYMTBIBAThCS BBICIIMMH ynHamMu EC, mpoBomsSmIMMU Mequaiuio.
OpHako Agaxe B ciaydae, eClii 9TH JOKYMEHTHI OyAyT UTHOPHPOBATHCS,
caMoO UX CYIIECTBOBAHHME FOBOPHT O MHOTOM: Ha HUX MOTPAveHBI Cpel-
CTBa, MX TMOJOKEHHUS CUUTAIOTCS LEHHBIMH, OHHM BBINOJHSIOT OINpese-
JIeHHYI0 (PYHKIHMIO M TaKUM 00pa3oM BIHUSIOT Ha MOJIOKEHHUE B MUDE.
Xotrs EC mpuHuMan ydacTue B HEKOTOPBIX JEUCTBHSX, CBSI3aHHBIX C
MHUPHBIM TMOCPEAHUYECTBOM M JIO0 MOABIICHHA IAaHHBIX KOHIICMLUH,
WMEHHO 3TH JIOKYMEHTBI CAENali €ro yCHiusl Ooliee Ocsi3aeMbIMU Kak
MPAaKTUYECKH, TaK U AMUCTEMUOJIOrnYeckd. Jlaxke yanTeiBas TOT akxr,
YTO 3TH JOKYMEHTHI HE SIBJISIOTCS] FOPUANYECKH 00s3aTENbHBIMU, OHH,
0e3 COMHEHUsI, BIUATEIbHBI — HA HUX CCBUIAIOTCSl TPEHEPHI M0 Menua-
UM, TEXHUYECKHE COBETHHUKH, paclpeneuTenn OrmxeroB. Tak dop-
MUPYIOTCS cooTBeTcTBYIomMe noaxonsl EC. M HakoHen, co3naBaeMblii
STHMHU JOKYMEHTaMH JUCKYPC paccKas3blBaeT MCTOPHIO O TOM, KaKHM
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xouer BuAeTh ceds EC. DTOT HappaTHB BIOCIEICTBHH BOCIIPOH3BO-
JUTCS Pa3HBIMU aKTOpaMHU M BIMACT Ha (OPMHUPOBAHHE MOJIUTUKUA U
npaktikd EC u B uHBIX cdepax (p. 30).

Xapakrepusyst Konnenmuto 2009 r., aBTOp OTMe4aer, 4To OHa
0a3upoBaach Ha yXe CyLIeCTBOBABILEM yCIIEIIHOM ombiTe yuactus EC
B MHPHOM TOcpenHndecTBe Mexay Makenonueit u Cepoueit, CepOueit
u Yepnoropueit. EC, cOOTBETCTBEHHO, CTPEMUIICS PACIIPOCTPAHUTH 3Ty
MpaKkTUKy Ha Oyaymiee. 13-CTpaHUYHBIA JOKYMEHT COCTOUT M3 YeThIpex
paznenoB. Bo BBeneHMM ONUCBHIBAETCS OCHOBA JAHHOW KOHLIEMIUU:
«EC xak rno0anbHBIA aKTOp, NMPHUBEPKEHHBIH MPOABMKEHUIO MHpA,
JEMOKpaTUH, NPaB YeIOBEKa W YCTOMYMBOTO Pa3BUTHUS, B CUTYalHAX
HecTaOWIBHOCTH M KOH(JIMKTAa paccMaTpUBAaeTCsl KaK HAAKHBIA M
STUYHBII aKTOp, KOTOPBIH HaXOAWUTCS B BHITOJHOM MOJOKEHUH JJISl TO-
ro, 4ToOBbl OCYIIECTBIIATH MPOLECCHl MEAMALWH, (acHIUTALUU WIH
MOJJICPKKH Menuanuu u auanora» (P. 36). Meauauuss B JOKyMEHTE
omnpezereHa Ype3BbIYaiiHO MIMPOKO M BKIIOYaeT B cedsl pacunuranuio
u auanor. HeIMu croBaMu, puHaHCHpOBaHHE MEHALINH, TPOBOJUMON
KEM-TO €Ille, TaKKe, COIIACHO JaHHOW KOHLEMINH, SBISETCA OCY-
LIECTBIECHUEM MeInalnu.

Kak o4yeBngHO M3 Ha3BaHMI MOJPA3/ENOB, OCHOBHBIM IIpEAMeE-
TOM BHUMaHUs J0KyMeHTa sBisiercss EC, nmpuyeM B eBpOIIEHTPUCTCKOM
MaHepe: npeanonaraercs, 4yro EC umeer npaBo urpath 3Ha4UTENBHYIO
PO B MUPHOM IOCPEAHMUYECTBE JIUIIL MTOTOMY, YTO XOYET M MOXKET
3TO JIeNaTh, €ro polib B 3TOM IMpollecce NpeyBeInyeHa, YTo 0COOEHHO
3aMETHO 10 CPaBHEHUIO C €/1Ba YIIOMUHAEMOM POJIbIO OCTAJIbHBIX aKTO-
poB. Co3naercs Briedatienue, uro EC sBnsiercs oazucom mupa. Kpome
TOr0, MPE3IOMHUPYETCs HAIWYHE YHHBEPCAJIbHOIO COTJIAaCHsl OTHOCH-
TEIbHO TEXHUYECKOIO MOJX0/Aa K MEAMALMH, a TaKKe€ OTHOCHUTEIBHO
npunstoro B EC monumanus mupa (p. 37).

Onna u3 ornpaBubix Touek Konnenuu 2009 1. B TOM, 4TO IS
EC ecrecTtBeHHO UrpaTh posib B MEXAYHAPOIHOM IPOLECCE MUPHOTO
nocpeannyectBa. OTCyTCTBHE HHTEpeca K TOMY, KOMY, COOCTBEHHO,
3TO HYXHO, Kpome camoro EC, HeBO3MOXXHO OOBSICHUTH HUYEM, KPOME
BbICOKOMepHOCTU. bosee Toro, EC mepemaercss Bcsi cyOBEKTHOCTH B
3TOM Bompoce — ocTainbHOi mMup (P. 38). Bece octanpHble, TPpHHUMALO-
LIMe y4JacTHe B MEIUalliM, — rOCyapcTBa, LIEpKOBHBIE OpraHU3alluy,
MexxayHapoauasie HITO, connanbHble IBHKEHHS, TUACPHI COOOIIECTB —
OCTaNCh BHE cdepbl BHUMaHUs JToKyMeHTa. [locnenoBaTenbHOCTD Tme-
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peuncienus nokaseiBaer, uro EC paccmaTpuBaer ce0s HE KakK peruo-
HAJBHOTO aKTOpa, a Kak akTopa, paBHoro OOH.

Eme onnn mokasaTenb eBpOLIEHTPU3MA — B TOM, UYTO, COTJIACHO
Konnermmuu 2009 T., moTpeOHOCTE B Meaualiiu ecTh Tolbko BHE EC.
OTOT «BHEIIHHIT» QPOKYC COBEPIIEHHO HE OOBSICHEH M KOHTPACTHUPYET ¢
MOJXOMIOM IPYTUX MEXKIyHApOAHBIX OpraHU3aluii, Ha KOTOPHIE CChlia-
erca Konnenuus 2009 r., — OBCE, AC u OOH, koTopble CKOHLIEHTPH-
POBaHBI HA IOCPEAHUYECTBE B KOH(IMKTAX MEXKIy CBOUMH WIEHAMH, a
TaKke BHYTpH TrocynapcTB-uieHoB. Ilogxon EC pekoHcTpympyer
umux EBponel nepuoza IIpocsemienns — kak oazuca Mupa B AUKOM U
TypOynentHoM mupe (p. 39).

U mocnenHee cBUAETENBCTBO €BPONOLEHTPUYHOCTH KoHIenmu
2009 1. — ee TexHuveckudl moaxoxa. [IlepBOCTEEHHBIE MOIUTUYECKUAEC
BOIMPOCHI B HEll He 3aTparuBaroTcs. HecKoIbKo MMEIOIIMXCSl CCHUIOK Ha
«IIOJIUTUYECKOE» WMEIOT HEraTHBHBIM KOHTEKCT, B UYAaCTHOCTH pPEYb
UAET O MOJUTUYECKUX PHUCKAX, a TAKKe 00 OTCYTCTBUH MOTUTUYECKON
Bony. Ha mepBbIii B34 B TEXHUYECKOM MOJIX0/I€ HET HUYEro IJI0XO0-
ro. OgHaKo OH, TOMHMO MPOYEro, MOAPa3yMeBaeT, YTO UCXOJ Menua-
UM (MUpP) OYEBHJIEH, IPH ATOM HMes B BHJLY, YTO 3TO MHUP B €BPOIIEH-
CKOM TOHMMaHHHM 3TOH WJAEH, HEe BCEraa pasaeisieMOM OCTaJbHBIMH
cTpaHamu. MccrnenoBanus B 3TOW 00NAcTH TOKAa3bIBAalOT, HACKOIBKO
3HAYUTEIIFHO MOTYT B Pa3HBIX YacCTSAX CBETa OTIMYATBHCS MPEICTaBIIe-
HUSI O MHpE: MHUPE KaK 3aKOHE U MOpsIKe, MUPE KaK MpaBax YeloBeKa,
MHUpE KaK AEMOKpaTHH U BEPXOBEHCTBE NPaBa, MUPE KaK COLMAJILHOM
cnpaBemmBocTd. He oroBapuBasice B 3ToM KoHTekcTe, EC kak Obl
YTBEPIKAALT, Pa3yMeeTcsl, UCXO/I1 U3 COOCTBEHHOI'O OIBITA, YTO TOYHO
3HAET, YTO JIOJDKHO O3HAYaTh ATO MOHATHE /IS Bee ruianeTs! (P. 40).

B nexa6pe 2020 r. EC npussin HoByto KoHnenuuto, mpu3BaHHYIO
3aMeHHTH mpenbayiyo. Ona 6onee ooObemHa: 14 cTpaHUI OCHOBHOTO
TEKCTa COMPOBOXIAIOTCS 34-CTpaHUYHBIM PyKOBOACTBOM 1O MUPHOMY
nocpeaHndecTBy EBpomeiickoil ciayxObl BHemHux nerictBuii (Peace
Mediation Guidelines of the European External Action Service). Kax
oTrMeuaerca BO BBeaeHuu, uenb Konuemnmuum 2020 r. — manpHeliiee
ycunenue ponu EC xak nuaupyromiero akropa B 00J1acTH MUPHOTO T10-
cpeaHnvecTBa. PyKOBOACTBO MPHU3BAHO «IIEPEBECTH B MPAKTUKY MPUH-
LUITI MEPHOTO TocpeanudectBa ECy (p. 41).

Muorue u3 uept Konnenmuu 2009 T., oTpakaronux ee eBpoIeH-
TPUYHOCTb, IPUCYTCTBYIOT U 3/1eCh. B MpenucnoBun K TOKYMEHTY yKa-

119



Kpaeuyk H.B.

3aHO, YTO TPOJIBIDKEHUE MEXyHAPOJHOrO MHUpa U OE30MacCHOCTH SIB-
nsercs gacteio JIHK EC, koTopsIil A7 3TOr0 «HAXOIUTCS B YHUKANb-
HOM mnonoxeHun». OH paccMaTpuBaeTcsl Kak HaACKHBIN akTop, 4ecT-
HBI OpOKep, «yMHas cuja», KOTopas MOXET 00€CIeUNTh BHIMOIHEHUS
CBOUX 00S3aTEILCTB BO BCEOOBEMITIONICH, YCTOMYNBON M MHKITFO3UB-
Hoii manepe. Kak u B Konnenmuu 2009 1., 3716Ch HE MOSICHSETCS, KTO
BHe EC cuutaer ero TakoBeIM. B TulaHe mMpU3HAHUS CYOBEKTHOCTU
WHBIX akTopoB, kcraTu, Konnenmus 2020 r.omiuyaercs — B Hell npu-
3Hatotcs cooduiectBo HITO u rpaskpanckoe obmectBo. Mx poib, mpas-
Jla, OTPAHHYMBACTCS «OTKPHITUEM IMPOCTPAHCTBA JUISI MEIUAIUNY,
«HapallMBaHUEM TIOTSHIINAJIAY» U «CO3JaHUEM CTUMYIIOM JIJISl aKTOPOBY
(p. 42).

NmeroTcs oTnu4Ms B KOHIEMIUAX M B IJIaHE MPU3HAHUS TIOTH-
THyeckol coctaBisromeii mequanuu. B Konnenmuu 2020 t. mpsimo
roBoputcst 0 ToM, uro EC mpusHaer, 4To ABIXKYIIEH CUIION Meauanuu
sIBJIeTCSl TTonuThKa. KoHnenmus, TakuMm o0pa3oM, ClieAyeT JOKYMEH-
taMm OOH, KoTopas mpuHANIa MOXOKMHM CIOTaH B OTBET HAa KPHUTUKY
TEXHOKPATHYECKOTO MMOJX0/Ia CO CTOPOHBI a(hpUKAHCKUX MEIHATOPOB,
HaCTavBaBIIMX HA KIIOYEBOM POJIU MOIUTUKHU B IIPOLECCE MUPHOIO IO~
cpenHuyecTBa. [Ipu3HaHUeE MOIUTUYECKOTO TECHO CBSI3aHO C 00JIaCThIO,
B koropoit Konmenmus 2020 r. omnmmuaercs or Konnenmuu 2009 r.
Hau0oJiee 3HAYUTEIHHO, — C BOIMPOCOM HHKIIO3MBHOCTH. Tenepp EC
CUMTACT «UHKJIO3UBHBIC MOJUTHYECKUE PELICHUS! KIIOUEBBIM KOMIIO-
HEHTOM MPENOTBPAIICHUS KOH(MIUKTOB U yCTOMYUBOro Mupa». HeoO-
XOAUMO OTMETUTH (3TO He ykaszbiBaercs B Konmeriuu 2020 r.), uro
(hoKyc Ha MHKITFO3UBHOCTh CTaJI HOpMoU B Meauanuu emie B 2010-x, a B
noectke a1 OOH on cymectBoBan emie B 2000-x rogax. MHk031B-
HOCTh TpPOJABHUTANACh M a(PPUKAHCKUMU MEIUATOPAMH, MPHYEM B JO-
CTaTOYHO PaUKaIbHON (hopMEe — BMECTO TOTrO, YTOOBI BKIIFOYAThH pa3-
JWYHBIE TPYIIBI B MEPETOBOPHBIN MPOLIECC, OHM HACTaWMBaIM Ha
JaJIore MMEHHO C OOIIMHAMHM, MapTHHATU3UPYIOIIMMU BOCHHBIC JBU-
xeHuss. HecMOTpsi Ha 3HAYUTENBHYIO pPOJIb apPUKAHCKUX aKTOPOB B
MIPU3HAHUM TTOJIUTUYECKON COCTABISIONICH MEAUAIUN U TIPOJBUKEHUU
MHKITI03UBHOCTH, B Konnenuu 2020 1. OHU HE MPUBOJATCS B KAUECTBE
HCTOYHMKA 3HAaHWU. Brpouem, B 3TON poiM Takke HE BBICTYMAET HU
oquH Apyroi peruoH. ExuHcTBeHHBIM mcTouHukoM Konnenmuu 2020
T. SIBIISIOTCS, CyAs 10 Bcemy, nokyMeHTsl OOH (p. 43).
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Cnenyer OTMETUTb, YTO HaApSAy C YepTaMH, OTPaKalOIIUMU €e
eBpoueHTpuuHocTh, Konmenmust 2020 r. comepkut B cebe MpHU3HAKH
caMmoolieHku. HanpumMep, NpuHATHE PUHIINIA «HE NMPUUUHATH Bpena»
SIBJISIETCA MPAMBIM MpU3HaHUEM Toro, uTo EC B mpuHIUIIE MOXKET €ro
npuIuHUTh. CCHUIKY Ha «CPAaBHUTEIBHBIC TPEUMYIIECTBA» U «HUCTOPHU-
YECKOE y4acTUe» TaKKe YKa3bIBalOT Ha MOHKMMaHue Toro, uto EC He BO
BCEX CIy4asix MOXKET pacCMaTpPUBATHCA B KAUECTBE UJICAIBHOI'O MEIna-
topa. Ho campiM 3HameHatenbHbiM oTiimuuem Konneniuu 2020 r. sB-
JIETCS TO, YTO 3TOT JOKYMEHT IBMXETCS B Ooliee HOPMAaTHBHOM
HaIpaBJICHUH, TOCKOJIbKY B HEM T'OBOPUTCS O «HOPMATUBHOM TPAEKTO-
puu nocpenuuueckux npaktuk ECy. Ctpemscs Beiaenutsh Konuenuuo
2020 r. Ha hoHe pacTyllell KOHKYpEeHILINH, €€ aBTOpbl 0003HAYMIN TIPH-
BEPKEHHOCTh LIEHHOCTSIM B KaueCTBE «OIMpPEIeNsIonel YepThl MoCpe-
HuuectBa EC». Cnucok »atux nensocreil B Konnennmu 2020 r. 3Ha4un-
TEIBHO JUIMHHEE, 4eM B mpensiaymed. OHM BKIOYAOT B ce0s
YBa)KEHUE YEIOBEYECKOI0 JOCTOMHCTBA, CBOOOJY, JAEMOKPATHIO, BEp-
XOBEHCTBO IIpaBa M YBa)KEHUE MpaB YEOBEKa, BKJIIOYAs MMpaBa JIOACH,
NpUHAUICKAIINX K MEHBIIMHCTBAM, HEIWCKPUMMHAIIUIO, TOJEPAHT-
HOCTb, TPABOCY/INE, COMMIAPHOCTE U TeHAEPHOE PaBEHCTRO (P. 44).

B o0enx koHIIENIMSAX, KaK OTMEYAET aBTOpP, HE 3aJaeTCs BOIIPOC
0 TOM, HaCKOJBKO BECh OCTaJIbHOM MU pa3ieseT IEHHOCTH, MPOIBU-
raeMble KOHIENIUAMH, U HACKOIBKO YMECTHO CChUIAThCS Ha HUX U
HacTaMBaTh Ha MX y4eTe B paMKaxX IpOIecca MUPHOIO yperyiupoBa-
Husl. [Ipeanonaraercs ecTeCTBEHHBIM, YTO JaHHBIC IEHHOCTH SIBJISIIOTCS
EBPOIECUCKIUMU IO MPOUCXOXKIICHUIO U YHUBEPCAIBHBIMU IO MPUMEHeE-
Huto. bonee Toro, U3 KOHIENIUI CAENYET, YTO IPYTUE MEIUATOPHI Me-
Hee MPUBEPXKEHBI IIeHHOCTsIM (P. 45).

OrneHnBasi KOHIEMIINH, HEBO3MOXXHO HMTHOPUPOBATH TOT (DaKT,
yto EC siBnsiercss HacnmegHukoM EBpormbl, yuacTBOBaBILIEH B 3aKiIIOYe-
HUM JIOTOBOPOB, MPUBEANIMX K JKCIUTyaTalldd W YHIXKCHUIO HAIWH,
MMEHHO €€ HOPMBI ¥ TIPaBOBbIC CTAaHAAPTHI JICTJIH B OCHOBY mopadoiie-
HUS HaponoB. Pasymeercs, Mexay TeM, 4TO OBLIO PaHbIIE, U TEM, UTO
eCTh ceifuac, cyliecTByeT rpomMaaHas pasHuia. CeroaHs BHEIIHSA IO-
nutuka EBpombl He HampaBieHa Ha OKKYHalWI0 TEPPUTOPUN U Mopa-
Oomenre HaponoB. B chepe MupHOro mocpennuyecrsa yxe He EBpo-
na, a OOH npu3Haercs B KayecTBE YCTaHABIMBAIOIIEIO CTAHAAPTHI.
U Bce xe, BO MHOTHUX YacTAX MHpPa, B TOM YHCIE U TeX, KOTOpPhIC HE
OBUTH KOJIOHU3UPOBAHBI, COXPAHACTCS MaMATh O «BBICOKOMEpPHOM» EB-
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pome, NeHCTBOBABLICH COOTBETCTBYIOIIMM 00pa3oM. OTOT «Oarax»
¢dbopmupyer BoctipuaTue EBpoIbl B TOM YKCIIE U B CUTyallUsX, B KOTO-
peix EC cTpemutcst BeIcTYnaTh B KadecTBe meauaTopa (p. 51).

EC He oco3HaeT B monHOM Mepe, Kakoe BIUSHUE 3TOT UCTOpUYE-
CKHI «0araxx» OKa3blBacT Ha JIOOYIO €ro MOCPEIHHYECKYIO NesSTelb-
HocTh BHEe EBponbl. OO 3TOM CBHIETENBCTBYET U PEUb, MPOU3HECCHHAS
[Ipesunentom EBpometickoro copera Xepmanom BaH Pommnén u [Ipes3u-
neatom Komuccnn Xoze Manysn Bapposy npu nmomyuennn HoGemnes-
ckoit mpemun mupa B 2012 1. («EBpona cnenaer mup myudre») (p. 33).
st Toro 4roOsl Jiydie noHATs nonoxkenne EC B Mupe, BaxkHO 3a1aTh
PSA KPUTUYECKUX BOMPOCOB: KaK «MHP», BO BCEM €0 MHOI000pasuH,
Bugut EC kak menuaropa; kak BemsiaguT EC B Gonee mMpoKoM KOH-
TEKCTe B cpepe MUPHOTO MOCPEAHUYECTBA; KaK COOTHOCATCS €ro Mpak-
THUKHU B 3TOH 00JIaCTH C MPAKTUKAMH JPYTUX aKTOPOB M HACKOJIBKO OHU
ObuTH cpopMHUPOBAHBI MO BIUSHUEM MocieqHux; uro eme EC moxer
BBIHECTH U3 CYLIECTBYIOIIMX B MUPE MPAKTHUK.

Takoe KpUTHYECKOE BOCHPHUSTHE M OOECHeYeHHE IeTUKATHOTO
OTHOILIEHUS Ba)XKHBI U1 OCO3HAHMS HE TOJBKO acCOLMalMi, KOTOpBIE
MOPOXKIOACT y OKpYyKalomux wuctopudeckudl Oaraxk EC, HO u cBs3mM
MEX]ly €EBPOIEHCKUM KOJIOHHAIN3MOM M HACTOSALINM.
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B 2022 r. 6puta onyonukoBaHa MoHorpadus Brmagumupa Mu-
xaiinoBuua CBHIPBIX — JOKTOpa IOPHOMYECKUX HAyK, mpodeccopa, 3a-
CITy’KEHHOTO JiesiTensl Hayku Poccnu, 3aBenyroniero oTAenoM TeOpuu u

! Viwainos Anexceii Braoumuposuy — HayqHBIH COTPYIHHK OTAENA IPAaBOBEIC-
nuss MTHWUOH PAH, xanz. ropun. Hayk.
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WCTOpUU TIpaBa U CyAecOHOH BiacTu Poccuiickoro rocynapcTBEHHOTO
YHHBEPCUTETA MPAaBOCYAUs, — MOCBAIICHHAS TeMe 0OBEKTUBHOIO pa-
Ba. JlanHas kHHra mpeacraBisgeT coOOW MEPBBIA TOM HAYYHOTO MCCIIe-
JoBaHMs 1O (yHIAMEHTaJIbHBIM TEOPETHUYECKHM BOIPOCAM IIPaBOBE-
JCHHUSL.

B moHorpadguu mnpencraBieH COBpEMEHHBIH MOAXOI K omperne-
JICHUIO TIOHATHUS U BBIICHEHMIO CYIIHOCTH IpaBa ¢ TOUYKHU 3pEHMs MaTe-
pHATNCTHYECKOH (MapKCHUCTCKOM) TeOpHH. ABTOp CTPEMHTCS K IpeEo-
JIOJIEHUIO TUMHWYHBIX HENOCTATKOB NMO3UTUBHUCTCKOIO YUYEHHUS O IpaBe,
Hanbosee APKO MPOSBISIOUIMXCS B HOPMaTHBHU3ME, XOTS MPUCYIIUX U
WHBIM HalpaBlICeHUSAM JaHHOTO y4eHHUs. Peub maer o0 omHOW M3 «OT-
MpPaBHBIX TOYEK» MO3MTUBU3MA — HAYYHOM OINpENEICHUH IpaBa Kak
OJTHOCTOPOHHEHN MPOEKIMHU BIACTH, KOTOpas UCXOAUT OT HAJEIEHHOIO
BJIACTHIO UCTOUHHUKA U HaNpaBlieHa HA MHIMBHUAA-aapecara (3T0 HEOTh-
emiiemMas 4epTa MO3UTHBU3MA B COBPEMEHHOM €ro HOHUMAaHUu'").

VY4eHbli-IpaBoBe MOABEPT KPUTUKE Psl HANOOIee yCTOSBLINX-
Csl TIOJNIOKEHHi, KOTOpBIE NPEACTABISAIOT COOOW BBIBOABI M3 3TOTO
OTpENEICHNS, PACIpPOCTPAHEHHBIE B OTEUYECTBEHHOM HOpPMaTHBH3ME.
Tak, B KHUTE OCHApHUBAIOTCS CIEAYIOIINE CYXICHUsA: 1) MmoHMMaHHe
MpaBa Kak MHCTUTYTA, IOPOKJIEHHOT'O TOCYAAPCTBOM U 3aBUCSILETO OT
rOCyAapcTBa; 2) OTOXKIECTBIICHHE MPpaBa ¢ 3aKOHOM; 3) HelTpU3HAHUE 32
COLIMAJIbHO-TIPABOBBIMU  3aKOHOMEPHOCTAMHU 3HAa4YeHUs O0ObEKTUBHON
OCHOBBI 3aKOHOJATENbCTBA; 4) NPUNHCHIBAHUE 3aKOHY CIIOCOOHOCTH
OJHOCTOPOHHE PErylIHpOBaTh OOLIECTBEHHBIE OTHOILEHUS; 5) MpH3Ha-
HUE 3aKOHa (HOPMATHBHOTO MPABOBOI0O aKTa) AUHCTBEHHBIM UCTOUYHH-
KOM TpaBa; 6) HU3BEACHUE IOPUANYECKHA 3HAYUMOIN BOJIM WHAMBUIA JIO
aKTOB CJIEIOBAHUS MPEANHUCAHUAM 3aKOHA; 7) OTpULIAHHE [T MHIIUBU-
Jla BO3MOXKHOCTH OBITH perynasitopoM. IIpu 3ToM mposiBiieHHEeM Havai
npaBa MpeiaraeTcsi CYuTaTh He 3aKO0H, a oOvekmusHoe npaso (c. 4-5).

B aBTOopckoM onpeneneHny 00bEKTHBHOTO paBa OTPAXKEH «ILH-
POKMID» MOAXOJ K MOHMMaHMIo mpaBa. CoOrjlacHO 3TOM TpPakTOBKE, B
MOHSATHE MpaBa BXOIAIT HE TOJBKO MOJOKEHUS HOPMATHBHBIX IPaBO-
BBIX aKTOB, HO U €CTECTBEHHOE IPaBO B Pa3HBbIX €ro MPOSBICHUAX, a
TaKXe CIIOXKHBIIKECS B OOILIECTBE MPaBOOTHOLICHUS. B To ke Bpems
NpeAMeT TPOBEICHHOIO HCCIIECAOBaHMS SIBHO CPOKYyCHpOBaH Ha IPO-

Lowm: Oymnep JIJI. Mopans npaBa / niep. ¢ aara. T. JlanunoBoil. — Mocksa ;
Yensb6unck, 2019. — C. 228, 242.
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Peuy. na kn.: Cotpoix B.M. Ocnosbl mamepuanucmuueckoil meopuu npasda.
T. 1: O6vekmuenoe npaeo u ghopmul e2o eviparceHus

OneMax, KOTOpble HaXOIATCS B MOJIE 3PEHHs COLMOIOTHYECKOTO MO3H-
tuBu3Ma. [IpaBo paccMaTpuBaercsi aBTOpOM Kak SMIHPHUECKHN (aKT,
OTHOCSIIHUICS K 00IIECTBEHHON MPAKTHKE.

B.M. Cripbix 060CHOBBIBAET MOHAITHE O0OBEKTUBHOIO MpaBa, py-
KOBOZCTBYSICh 0a30BBIMH ITOCTYJIaTaMH MapKCHUCTCKOW TEOPHUH — METO-
JOJIOTHEH TUANIEKTHYECKOro M HICTOPHUYECKOro MaTepruain3Ma U yIeHH-
eM o 0aszuce u Hanctpoiike. Ilog OOBEKTHBHBIM MPABOM MOHUMAETCS
cHcTeMa IPUHLUIIOB MpaBa, KOTOPBIE MEPEXOAAT W3 BO3MOXKHOIO B
JEeWCTBUTEIBHOE B X0J€ OOILECTBEHHOIO pa3BUTHs. B umcno ykazaH-
HBIX IPUHIIMIIOB MpaBa BXOIAT BCeOOLIMe MPUHLIMIBI (PaBEHCTBO, CBO-
00/1a BOJH, B3aMMO3aBHCUMOCTb, SKBUBAJICHTHOCTDh U 00111€00s3aTeNb-
HOCTB), OOIIME MPHHLHUIB COBPEMEHHOrO IpaBa, 3aKperjeHHbIE BO
BceolOmieil nexnapanuy mpaB 4eloBeKa M JIPYTUX MEXAYHApOIHO-
MpPaBOBBIX aKTaX, a Takke MPHUHLUIBI OTAENBbHBIX OTpacield mpasa
(c. 5). [lopuHHasE, UCTUHHAS TPUPOJA 3aKOHA COCTOMT UMEHHO B TOM,
9TOOBI SIBUTH OOLIECTBY MPABOBYIO MEPY KOHKPETH3aIlMH OOBEKTHBHO-
ro TpaBa OTHOCHTEIFHO YCJIOBWH CyIIECTBOBaHMs OOIIECTBa, a HE B
TOM, YTOOBI BO3BECTH B 3aKOH BOJIIO TocyaapceTsa (c. 6, 194).

Takoe HOBOe HaydyHOE pEIICHHE CO3/aeT MEePCIEKTUBBI IS pas-
BUTHUSI MapKCHCTCKOH HHTEpIpPETalliy IpaBa, KOTOpask CONEPKUTCS B
MEepBOMCTOYHMKAX. Ha mepBbIil B3I, MApKCH3M paccMaTpHUBaeT mpa-
BO KaK BO3BEJECHHYIO B 3aKOH BOJIO I'OCIOACTBYIOIIErO Kjacca, Ompe-
JleNseMyl0 MaTepuaibHBIMU YCJIOBUAMH KHU3HH TaKOro Kiacca', mpu-
YeM HWHCTPYMEHTOM KJIaCCOBOTO TOCIOJICTBA CIYXKHT TOCYIapCTBO.
BwMmecre ¢ Tem B Tpyznax K. Mapkca umeercst T€3UC 0 TOM, YTO TOCyAap-
CTBO (a 3HAYUT, M MPABO TOXE), HAPALY C BBHIMOJHEHHWEM KJIacCOBBIX
(yHKIMii, 3aTparuBaeT 1 obLIeueIoBedecKre Bonpockl®. 1o cymecTsy,
MapKCUCTCKas TeOpHs IpaBa W3HAYAIBHO clefalia [iar B HalpaBJICHUN
MPEOJOIeHUSI OJHOCTOPOHHEH KIIacCOBOW TPAaKTOBKH rocyaapcTBa (u
npasa)’. B 2Toii 4acTH MapKCHCTCKOE MPAaBONOHUMAHUE OCTANOCH He-

Lom: Mapkc K., Ouremsc @. Mannudect Kommynucrnueckod maprum //
Mapkc K., Durensc ®@. Counnenus : B 30 T. / moxgror. k nedaru JL.U. ['omemanoM. —
2-¢ m31. — MockBa, 1955. - T. 4. — C. 443.

2 Cwm.: Mapke K., Durensc @. Counnennst : B 30 T. — 2-¢ u3a. — Mocksa, 1961. —
T. 3, xu. 3 : IIponecc KamuTanuCTUUECKOr0 IMPOM3BOACTBA, B3ATHIA B IETIOM / H31I. TIO]
pen. ®. Durensca; noarot. k nedatu N.I'. Kazpmunoit. — C. 422.

® Cw.: Baittus M. Cymuocts npaBa (CoBpeMeHHOE HOPMATHBHOE IIPABOIIO-
HUMAaHWE Ha TPaHU JBYX BEKOB). — Mockaa, 2005. — C. 445.
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3aBEpLICHHBIM M TpeOyeT HOBOH, JOMOIHUTENBHON TEOpeTHIecKon pa-
601bl. IMEHHO TaKoil mepecMOTp MapKCHCTCKHX MAEH MO MOBOLY 00-
LIECOLMANTBHOrO CMbIcia mpasa caenad B.M. CrIpbIX B €ro KHHTE.

[locTenennoe pa3BuTHE MpaBa B OOLIECTBE, MPOUCXOASIIEE B
XOJIe CTaHOBJICHHA OOBEKTHBHOTO MTPaBa BHYTPH COLMAIBHON peasbHO-
CTH, PAacKpbIBaeTCs MPU MOMOILIM THalleKTHYeckoi Joruku. IIpomecc
nepexona 0ObEKTHBHOTO IpaBa U3 BO3MOXKHOCTH B JIEHCTBUTEIHLHOCTh
pas3zeneH Ha YeThIpe asmoHoMHble cmaduu. Tak, Ha TIepBOM U3 cTaauit
BO3HHKAET NO3UMUGBHOE NPAGO — HOPMATUBHBIE MPABOBBIE AKThl. «AH-
TUTE3UCOM» ISl TIO3UTUBHOTO MpaBa SIBISIETCS UHOUBUOVATbHOE NPABO
(mpaBoco3HAHUE, W COBECTh MHAMBHUIA), 00ECIIEUHBaIOLIee HU3BEE-
Hue abCTpakTHOH (popMbl 00BEKTHBHOTO MpaBa Ha YPOBEHb MOTPEOHO-
CTeH M MHTEPECOB JUYHOCTU. TeM caMbiM MHIMBHUJ CTAHOBHUTCS PEry-
nSTOpoM  OTHOmIeHMH.  «CHUHTE3»  MO3UTHBHOTO  MpaBa U
WHAMBUAYaIBHOTO TpaBa UMEET MECTO Ha TPEThed CTaauu, Tlie OH BbI-
paKEH B KOHKpEemHOM Hpase, OCHOBHBIMH HCTOYHHKAMH KOTOPOTO
CIIy’KaT AOTOBOp (B cepe YacTHOMPABOBBIX OTHOIIEHHH) U MPaBOIpU-
MEHUTENBHBIH akT (B cdepe MyONIMYHO-IPaBOBBIX OTHOLIEHHH). Ha
CTalluM paxmuyeckux omHoweHuti (4eTBEPTON 1 3aBepliaromieil) oopa-
3yercsl «KHBOE MPaBO» — peabHbIC MPAaBOOTHOLIEHHUS, BOIIONIAIOIHE
NpaBOBOH 3aKoH (c. 6-7).

JlaHHbIE BBIBOABI CHIENIaHBI B pe3yjIbTaTe MCCIEAOBAHUSI, CONEp-
JKaHUE KOTOpPOro M3Jaraercs Ha cTpaHulax KHUTH. B ee pasgene I ne-
MOHCTPHUPYIOTCSl 3aKOHOMEPHOCTH (DOPMHUPOBAHMS JPEBHETO MpaBa —
OT COLMANBHBIX OCHOB JI0 KOHKPETHBIX NPABOBBIX OTHOLIEHHH — Ha
MpHUMepe TaKUX UCTOYHUKOB, Kak Berxuii 3aBer, Konekc Xammypanu u
3axons! XII Tabmun. IlpaBoTBOpUEcKas poib APEBHUX TOCYIapCTB ObI-
JIa TACCUBHOM, TaK KaK OrpaHWYMBajIach CAHKIMOHUPOBaHWEM O0bIYacB
M CYIIECTBYIOIICH FOPUIMYECKON MPaKTHUKH, CO3/1aBaeMoil Omaromaps
AKTUBHOCTH MHJMBHJIOB.

Bo BTOpOoM u mocnenyommx pasaenax KHUTH aHaJH3UPYIOTCS
3aKOHOMEPHOCTH (OPMUPOBAHUS COBpEMEHHOro mpasa. [Iponecc BbI-
CTpauBaHUsl MPABOBOM CHCTEMbl B HBIHEIIHMX YCIOBUSAX OTIHMYAETCS
TEM, YTO: &) TJIaBHBIM CyObEKTOM MPaBOTBOPUYECTBA SIBISICTCS TOCYAAp-
CTBO; 0) YCIOXXHEHHE OOIIECTBEHHOHM >KU3HEAEATENbHOCTH BJEYET 3a
co00ll paciupeHre MpeAMeTa peryaupoBaHUs M YIIyOJeHHYIO Q-
(depeHnranio HOPM IpaBa; B) YKPEIUIAETCS aBTOPUTET HPUHYUNOS
npasa (c. 120). [TpuHOUTIBI TpaBa UMEIOT (PYHIAMEHTAIbHOE 3HAYCHHE:
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Peuy. na kn.: Cotpoix B.M. Ocnosbl mamepuanucmuueckoil meopuu npasda.
T. 1: O6vekmuenoe npaeo u ghopmul e2o eviparceHus

3aKpersis 3aKOHOMEPHBIE B3aHMOCBS3H MEKAY CYOBEKTaMH MPaBOOT-
HOUICHUH, OHU CIY)XaT KpHUTEPUEM OIpeleNeHnuss OO0bEKTHBHOCTU
(amexBaTHOCTH) colepiKaHUs U ycnoBHeM 3((EeKTHBHOW peann3aluu
MpaBOBBIX HOPM (c. 164-166).

[IpencraBnsercs, 4To ycuJeHHWE aBTOPUTETa MPHHLMIIOB IpaBa
00YCITOBIIEHO UX CKPBITOH, IOAPa3yMeBaeMOM CBSI3bIO C €CTECTBEHHBIM
npaBoM, (PeHOMEH KOTOpPOro HE CTall IPEAMETOM aBTOPCKOI'O UCCIIEI0-
BaHus. [IpuHIMITEI paBa THIIOTETHYECKH MOTJIH Obl OBITH TO3UTHBHO-
MpaBoBOil (OPMOI €CTECTBEHHOrO MpaBa, U TOrJa MOHMMaHHE MX Kak
KpUTEpUsl TPABUIBHOCTH HOPM TMpaBa HUMENO Obl JIOMOJHHUTEIBHOE
obocHoBaHue. BrpodeM, octpas HEOOXOQMMOCTh B MOMOOHOrO poja
000CHOBaHUM OTCYTCTBYET, Tak Kak B.M. ChIppIX He CBSI3BIBAET aieK-
BaTHOCTH (MPaBMJILHOCTB) COJIEpKaHMS HOPM IIpaBa C MX OOS3BIBAIO-
el cuioit (T.e. 00s3aTenbHOCTBIO). B 3TOM mposiBisieTcs crienuduka
aBTOPCKOTO B3MIAa Ha IPOOIIEMY OelicmeumensHoCmu npasa.

Jleno B TOM, 4TO MOJ «I€HCTBUTENBHOCTHIO» B KHUTE TOHUMAET-
csl coluanbHas JeHCTBEHHOCTh MpaBa. DTO OlHA U3 BO3MOXKHBIX TPaK-
TOBOK JIEHCTBUTENLHOCTH NpaBa, NPUHATHIX B IOPUIMYECKOH Hayke'.
Hopma mpaBa siBisiercst AeliCTBeHHOH (a 3HAYMUT, U JCHCTBUTEIBHON),
ecnu (paKTHYeCKH peanmn3yercs cyObeKkTamH MpaBa (ee aJpecaTaMHu)
MyTeM COOJIIONEHHS, WCIOIB30BAHMS, UCTIONHEHHUS WM MPUMEHEHHS.
CrnenoBaTenbHO, AEWCTBUTENBHBIM NpaBoM, 1o MHeHHI0 B.M. ChIpsIX,
cuuTaercs 00BbEKTUBHOE MPaBO, BOIUIOLIEHHOE B KOHKPETHBIX IPaBO-
oTHomeHusX (c. 186). Tem caMbIM HOpMAaTHUBHBIE YCTAHOBJICHUS MO3H-
TUBHOI'O TIPaBa, IOrOBOPBI M MPABONPHUMEHHUTEIbHBIEC aKThl OyAyT Aei-
CTBHUTENFHBIMU NPH YCIIOBUU MX COOTBETCTBUSI 00bEKTUBHOMY IIPaBy, a
B Cllyyae IPOTUBOpEYHUsl OOBEKTUBHOMY MpaBy OHU OynyT HeIeHCTBH-
TenbHbIMU (c. 190-191).

HeneiicTBUTENsHOCTD TO3UTUBHOTO MPaBa U €ro OTPULIAHHE WH-
JMBHIyaTbHBIM IPAaBOM IOAYMHEHB! SKOHOMHUYECKONH HEOOXOANMOCTH.
WnpnBuayansHOe MpaBo, Kak NpaBOCO3HAHWE WM coBecTh (c. 197—
198), 3akperuisier Ui WHIUBUIA OCO3HAHHE ATOW HEOOXOAMMOCTH —
CBOOOAY — M MPEIOCTABISET €My BBIOOp HOPMBI KaK MeEphl CBOOOIBI
(c. 327). B T0 xe BpeMs MHAMBUIyaIbHOE MPABO HE MOXKET MOHMMATh-

Lom: Bynerun E.B. [lelicTButensHOe MpaBo W TpaBo AcicTByrommee // W3-
Opanmble pabOTHI IO TeOpUH U GIIOCO(UH IIpaBa; Mep. C aHIII., HEM., UCIL. / IO Hayd.
pexn. M.B. AnronoBa, E.H. JIucanrok, C.J1. Makcumosa. — Cankr-IletepOypr, 2016. —
C. 210, 211-212, 214-216.
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Csl KaK MPOW3BOJI, MO3BONSIONIMKA WHAWBUAY CBOOOIHO OTMEHSTH U
Hapywmarth mnpaBo. [IpegoTBpalieHHI0 HEraTUBHBIX IMOCIEACTBUH 3TOU
aHapXWU CIOCOOCTBYIOT YNOMSHYTble B MOHOrpaduu TpeOoBaHHS K
JIeTaIbHOCTH BoJien3bsaBNeHui (c. 360) W mpaBONPHUMEHUTENBHBIX aK-
TOB (c. 415-417). B urore KOCBEeHHO MpPHU3HAETCS CYIIECTBEHHOE 3HA-
YeHUe Ha/AJieXxalero UCTOuYHNKa ((popMbl, KOMIETCHIINM U IOpHINYC-
CKOH mpoueaypsl) 1ist GopMUpOBaHUs ACHCTBUTEILHOTO MpaBa.

OnHako 5TH BaKHBIE acleKThl (HOpMalbHOW ONpeneNeHHOCTH
MpaBa pacKpbIThl B MOHOTrpaduu oueHb gparmeHtapHo. Ocraercs He-
SICHOW TpaHb, OTHENAIONIAs «BHIOOP MpaBay OT MPaBOHAPYIIEHUS, TaK
KaK HE PacKpBIBAIOTCS YETKHWE MPHU3HAKU MPaBOMEPHOTO IOBEICHUS
WHAMBUAA-peryasTopa. OUeBHIHBIMU B UTOTE SIBISIOTCS JHIIL OTPH-
LaHue CyObeKTHBU3Ma B BHIOOpE U HEOOXOMMOE CYILECTBOBaHHE 00b-
SKTHBHBIX KpUTEpHEB HIEHTU(UKanuK mpaBa. COLMOIOTHIECKUH IMOo-
3UTUBU3M MCXOAUT M3 TOr0, YTO TaKue OOBEKTHBHBIE KpPUTCPHUU
TPOSIBIISIOTCA B «IPU3HAHMMY NpaBa’, a MHIMBUI HEM30EKHO CIIEIyeT
3TOMY NpPU3HAHHIO, OyAyud wieHoM couuyma. Kputepum npusHaHUS
HEpENKO OMepexaroT IpuaAndeckrue (opMaIbHOCTH U TO3TOMY HE COB-
MaJaloT C TAKOBBIMHU.

JlnanekTuieckoe eIMHCTBO W Oopp0a MeXay OO0bEKTHBHBIMHU
00ILECTBEHHBIMU 3aKOHOMEPHOCTSAMH M (OPMaJIH3MOM, OINpPEeIsio-
LMe pa3BUTHE MpaBa, OTPAXKAIOTCS B aBTOPCKOM CHCTEME MOHSATHHA O
CTagusIX JAHHOTO pa3BUTUA. [locTosHHOE NBM)KEHUE MPAaBOBOM Mate-
pHH, KOTOPOE HE MpeKpalaeTca Ha cTaaud (aKkTHYECKUX OTHOLICHHH,
mpearnonaraeT MmiaBHBIA Mepexoa K HOBOMY MO3UTHBHOMY NpaBy. Ile-
pPEXOIHOMY dTamy B cdepe 4acTHOrO mpaBa COOTBETCTBYET MOHATHE
npeono3umueHo2o npasa. B KHHUre NOA «IIPEANO3UTUBHBIM IIPABOM)
MOHUMAETCS] COBOKYIHOCTh HOPM JICHCTBUTENBFHOIO YacTHOTO IpaBa,
co3zgaBaeMasi Ipa)KIaHCKHM OOIIECTBOM U €ro OTAENbHBIMU YWICHAMU B
LeNsX BOCIIOJIHEHUsI MPoOeNoB B ACHCTBYIOIIEM 3aKOHOIATENbCTBE H
peanu3yemMas B KOHKPETHBIX NMPAaBOOTHOLIEHHUSIX J0 MOMEHTa 3aKper-
JIeHUs B IO3UTUBHOM YacTHOM TipaBe (c. 284). Tem cambIM oOoramiaer-
csl HAy4YHO-TEOpeTHUYECcKasi OCHOBA Ul METOJOB BOCIIOJNIHEHHS Mpole-
JIOB B TIO3UTHBHOM IIpPaBe.

Lom: Opmux O. OCHOBOIOIOXEHHE COLMOIOTHH 1paBa / miep. ¢ HeM. M.B. An-
ToHOBa ; mox pex. B.I'. I'padckoro, FO.U. I'peBrioBa. — Cankr- Ilerepbypr, 2011. —
C. 206.
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Peuy. na kn.: Cotpoix B.M. Ocnosbl mamepuanucmuueckoil meopuu npasda.
T. 1: O6vekmuenoe npaeo u ghopmul e2o eviparceHus

Heo6xoauMo OTMETHTB, YTO MPEANO3UTHBHOE MPaBO, C yIETOM
JIOTHKH HCCIIEIOBaHMSA, HE MOXET OXBATBIBATh TOJIBKO YaCTHOE MPaBo U
JOJDKHO OBITH OTHECEHO K MEPBUYHON CTaANU Pa3BUTHS 00HEKTHBHOTO
mpaBa, ONepeXarouleld CTaauio MO3UTHBHOrO mpaBa. MHaye cuctema
MPaBOBBIX MOHITUH, MpeAJIOKEHHas: B MOHOrpauu, oKa3bIBaeTcsl He-
NPUTOAHOW HU Ul HaydyHOro OOBSICHEHHsI OOIIECTBEHHOrO Ipolecca
reHe3uca Mmpasa, HA AJIsl HAYYHO 0OOCHOBAHHOTO M3JIOXKEHHSI CUCTEMBI
npaBa. Tak, B xoge oOpa3oBaHUs MpaBa HOPMATUBHBIMH IPABOBBIMH
aKTaM{ BBITECHSIOTCS MCTOYHHMKH TpaBa, KOTOpPble O(OPMIISIOT CIIO-
KUBILYIOCS IPAKTHKY, — OOBIYan M MpeLedeHThl. 3aKOHHAS BJIACTh M3-
MEHATh TAKyI0 MPAaKTUKY MYTEM NPUHSATHA 3aKOHOB, IEKPETOB, DJIHK-
TOB, yKa30B M HHBIX INPaBOBBIX AaKTOB, HMMEIOIIMX HOPMAaTHUBHBIE
CBOMCTBA, HYXJAeTcsi B COLUAIBHBIX M HPABCTBEHHBIX OCHOBaHUSX
(mpenmoceUIKax).

ABTOpCKOE BHUJICHHUE CUCTEMBl aBTOHOMHBIX CTAAMK MMEET MHOM
MPAKTUYECKUI CMBICI: B MOHATHAX O TAKUX CTAAMAX OTPa)karoTcs pas-
HBIE MTPOsIBIICHUS 0OBEKTUBHOTO MpaBa B MPaBoOBOM peanbHOCTH. [lo3u-
TUBHOE I1PaBO 00pa3yer pUINUEcKylo (OpMY, COCTOAIIYIO U3 UCTOY-
HUKOB MpaBa. B WMHIMBUAyalbHOE MPaBO BXOAAT NPAaBOCO3HAHUE U
BOJISI, SIBJISIIOLIMECS IBMOKYILEH CHIION Pa3BUTHS OOBEKTUBHOTO MpaBa.
KonkperHoe npaBo BKJIIOYAET IOPUANYECKHE KOHCTPYKIUH U BOOOIIE
MPaBOBOM MHCTPYMEHTapHil, KOTOPHIH OTHOCUTCS K cepe TOrMaTHKH
npaBa. HakoHer, ¢akTHueckre OTHOMIEHHS MPEACTaBISIIOT COOO0M cllo-
KUBILUICS B 001IeCTBE paBonopsaAoK. [lox «craausMuy, B CYIIHOCTH,
CKPBITHI ()OPMBI BBIpAXKEHUSI 00BEKTUBHOIO MIPaBa, KOTOPHIE YIIOMSHY-
THI B HA3BaHUU KHUTH.

Utak, aBTOp B MOHOTpaduu 000CHOBAI U M3JI0KHIII HOBYIO Hayy-
HYIO TIO3UIIUIO OTHOCUTENBHO (PYHAaMEHTANIbHBIX XapaKTePUCTUK Mpa-
Ba — HaJJIeXallero MCTOYHHKA, COLHMAIbHOM ACHCTBEHHOCTH WM TIpa-
BUJIBHOCTH COZEPKaHUsI, — KOTOPBIM COBPEMEHHBIE TEOPETHKO-IIPABO-
BblE HCCIIE0OBAHUs TPMAAIOT MPMHIMNMANbHOE 3HaueHue'. Tlomumo
npeodiafaronell MapKCUCTCKOH TEOpPHH TpaBa, B HOBYIO KOHLEHIIHIO
WHTETPUPOBAHBI MOJIOXKEHUS COLMOIOTNYECKOTO MO3UTHBH3MA U Jaxe
IOCHATypalinu3Ma, U 3TO CO3JaeT MNPEANOCHUIKM K (OPMHUPOBAHHUIO
HanboJee MOMTHONW HAyYHOW KapTHHBI O0BEKTUBHOTO IpaBa. WHTerpa-

! Cm.: Anexcn P. TIoHATHE 1 IEHCTBATENBHOCTH mpaBa (OTBET IOPHUAUIECKOMY
MMO3UTUBU3MY) / Tiep. ¢ HeM. A. JlanrreBa, @. Kanpmotiepa. — Mocksa, 2011. — C. 15.
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THUBHBIN NOIXOA K MpaBy, MPOJEMOHCTPHPOBAHHBIN aBTOPOM, B I[EJIOM
COOTBETCTBYET COBPEMEHHBIM TEHAEHIUAM IPABOBEACHUS, B CBSI3H C
yem MoHorpagusi B.M. CeIpsIx mpeacTaBisieT HHTEpeC IS Creraiu-
CTOB B c(hepe TeopuH rocygapcTsa 1 npasa.
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HUBAHOBA A.Il.' HOBAS TEOPUSI YACTHOI'O ITPABA:
MYJBTUIITIOPAJIMCTUYECKHUH ITOAXO/. (O630p)

Annomayusa. B 0030pe paccMaTpUBarOTCS MO3UIMKA HEKOTOPBIX
YUEHBIX-TIPABOBEAOB Ha «HOBYIO TEOPHIO YAaCTHOTO IpaBa», pa3pado-
tannyto C. [pynamannom, I'. Mukiaunem u M. Pennepom®. Han6oiib-
1iee BHUMaHUE YAENEHO MYJIbTHILTIOPAIMCTUUECKOMY MOAXONY aBTO-
POB, a TaKKe UCTOPUUYECKON MEPCIIEKTUBE U COLIUAIBHOMY BOIIPOCY.
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rpakAaHCKOE TMPaBO; MPaBOBOM IUTIOPAIM3M; MEXAUCHUIUIHHAPHBIN
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IVANOVA A.P. New private law theory: a multi-pluralist approach.
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Abstract. The review examines the positions of some legal
scholars on the «new theory of private law» developed by S. Grund-
mann, G. Miklitz and M. Renner. The greatest attention is paid to the
authors' multi-pluralistic approach, as well as to the historical
perspective and the social question.
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! Heanosa Anzenuna Ilempogna — Mnaquil Hay4HbII COTPYOHUK OTAEIA IIpa-
Bosenenmss THVMOH PAH.
2 Grundmann S., Micklitz H., Renner M. New private law theory : A pluralist
approach. — Cambridge, 2021. — 393 p.
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CTBO u IIPaBo. - 2023. - Nl - C. 131-140.
DOI: 10.31249/iajpravo/2023.01.10

Kembpumkckum ynuBepcuteroMm B 2021 1. M34aHO HAy4HOE HUC-
cnenoBanne Credana ['pynnamanna, npodeccopa TpaHCHAIMOHATIBHOTO
yacTHoro npasa MHctutyta EBponeiickoro yHuepcurera Bo dnopeH-
uuy, Xanca Mukmuna, ObIBIIero npogeccopa SKOHOMHYECKOTO MpaBa
atoro ke Mucturyta, 1 Mopuna Pennepa, nmpodeccopa rpaxIancKkoro
MpaBa, MEXAYHapOJHOTO M €BPONEHCKOro KOMMEpUYECKOro npasa Y HU-
Bepcutera ManHrelimMa, «HoBast Teopusi 4aCTHOrO InpaBa: IUTIOpaIH-
cThuecKui noxxon». [lo MHEHHIO eBpONEHCKNX YUEHBIX-IOPUCTOB, YbH
CTaThbU-OT3bIBBl AHAIM3UPYIOTCSA B JAHHOM 0030pe, 3TOT TPYA BHOCHT
OOMNBILION BKIAJ B «HETPAAULMOHHYIO M HABOISILYIO Ha Pa3MBILUICHUS
“HOBYIO TEOPHIO YacTHOro npaBa’. 3HaueHne 3ToH paboThl TPYAHO Ie-
PEOLICHUTh MO CPaBHEHWUIO C OOJBIIMHCTBOM KOHTHHEHTAJILHO-
eBpOMNEHCKIX PyKOBOJACTB IO YaCTHOMY NPaBY Kak C TOYKH 3pEHUS OC-
HOBHOT'O COJAEP)KAaHMs, TaK U C TOYKH 3pEHHs] OPUTMHAIBHOCTH» [4,
p. 826].

BaxxHbIM acnekToMm, NPUBIEKIIMM 3HAYUTEIbHOE BHUMaHHE
npo(heCCHOHAIBHOTO U HAYYHOT'O COOOLIECTBA, SIBISIETCS NIIOpAIUCHU-
yeckutl no0xod, KOTOPOro TNPHUAEPKUBAIOTCA aBTOphl KHUTH. Tak,
M. XeccenuHk, mpodeccop TpaHCHAMOHANBHOTO MpaBa U Teopuu WH-
ctutyTa EBponelickoro yausepcutera Bo @be3oi1e, HOJUEpKUBAET, UTO
B KHHTE MMEETCs MHOKECTBO IMpOsBICHHMH Iumopamudma [3, p. 892].
K HMM Kak MUHUMYM OTHOCSTCS CJIEAYIOIIUE aCTIEKThI.

1. Jucyunaunapnoui naropanuzm. Ilo MHEHHIO aBTOPOB, «TE€OPHSL
YacTHOTO IpaBa JOJIKHA OTKPBIBATh B3IV Ha JIPYrMe COCETHHUE JTUC-
LUIUIMHBI, TPEX/JIE BCEro Ha Jpyrye COLMAIbHbIE HAYKH, TAKUE KaK CO-
uuonorus, ¢punocodus u ucropus». Takum o0pa3oM, Kak OHH OOBsiC-
HSAIOT, «IJUCUMIIMHAPHBINA TUTIOPAIN3M HE TO3BOJISET YaCTHOIPABOBOM
IOPUCTIPYJIEHIINM MIPOCTO MPHUHSATH PYKOBOJIIYIO MapagurMy OJIHOU
JUCIUTUTAHBDY.

2. Memoodonozuueckuii nnopanusm. Kak noquepkuBaroT aBToOpHI,
WX TEOpUs TaKKe MHOr00Opa3Ha B MJIaHE HCIIOJIb3yEMBIX METOJ0B. JTO
OTHOCHUTCS HE TOJIBKO K BEChbMa pa3HOOOpa3HOMY HAOOpy METONOB,
MPHUHATHIX B paMKaxX KakJIOW U3 TUCLHMIIIMH, YYaCTBYIOIIUX B UX MEXK-
JUCLUIUIMHAPHOM IIOAXOZE, HO TaKXKe Kacaercsd, BecbMa 3aMETHO,
MEXIUCIUINIMHAPHBIX METOA0B. K HUM OTHOCSTCSI B MEPBYIO O4Epenb
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METOABI TpaBa U PKOHOMHUKH, KOTOPBIE, KaK OTMEUYAIOT aBTOPHI, CEro-
IHs TOMHHHpPYIOT He Tonbko B CIIA, Ho u B EBpore.

3. Ilpasosoii nawopanuzm. ITOT MOIXOA HOCHUT JBOSKHIA Xapak-
Tep. Bo-nepBhIX, corimacHo ogHOMY M3 TE3UCOB, HOBAsl TEOPUS YAaCTHOIO
MpaBa <GIBJISIETCS] CPABHUTENBHOM». DTO 03HAYAET, YTO OHA «YUUTHIBACT
pa3iIuYHbIC MPAaBOBBIE CHCTEMBI, a TAaKXKE Pa3lWYHbIC TEOPETHUECKUE
Tpagulum». J[pyrumMu cioBamu, TeOpUs NPUACPKUBACTCS UICH O TOM,
4TO CyLIeCTBYET Oojee OJHOM NMpPaBOBOM CHUCTEMBI, YTO SIBIISIETCS OC-
HOBHBIM JIONYIICHWEM CPaBHUTENBHOTO MpaBoBeAeHHS. Bo-BTOpPHIX, B
pabore TakKe MPOCIEKUBACTCS IPABOBOM IUIIOpAIK3M B OoJee mupo-
KOM M MPHUBBIYHOM CMBICIIE MPHHATUS UIEH O TOM, YTO CYHIECTBYIOT
pa3nuyHbIe TUIBI PaBa U 3aKOHHOCTH, B YaCTHOCTH 3aKOH 3a Mpere-
JIaMH TOCYIapCTBa.

4. [Imopanuzm yennocmeti. Kak npsiMo yka3bpIBaloT aBTOPHI, HO-
Basg TEOPHS YACTHOIO IpaBa «IUTIOPATUCTUYHA» TaKXKe M «B LIEHHO-
CTAX». DTU LEHHOCTH BKJIIOYAIOT «IIPABOBBIE LIEHHOCTH», KOTOPHIE SB-
JSIIOTCSL.  «LIEHHOCTSIMH, OYEeHb YETKO 3aKpelUIeHHBIMH B IIpaBHiax,
OCHOBOIIOJIATAIOIINX JJISl IPABOBOW apXUTEKTYPHI», 4 TAKKE «KOHCTH-
TYLMOHHBIMH LIEHHOCTSIMHUY», JAPYTUMH CJIOBaMH, OOBEKTHBHOH cUCTe-
MOW IIEHHOCTEH, BbIpakeHHOH, Hanpumep, B OcHOBHOM 3akoHe ['epma-
Huu. Kpome Toro, mimopaiucTuyeckuii MOAXOA Teopuu B Oosee
LIMPOKOM CMBICIIE TIPHUBEPIKEH «HOPMATUBHOW MOJENH ILTIOpaii3Ma
LIEHHOCTEW», KOTOpas XapaKTepu3yeT COBPEMEHHbBIE KOHCTUTYLIMOHHBIE
JIEMOKpaTHH.

5. Koncmumyyuonuwni nawopaiuzm. OTCyTCTBHE KaKOH-THOO
MPHUBEPKEHHOCTH HMEPapXMUYECKUM OTHOLICHUSM MEXKIy HaIMOHAIIb-
HBIM ¥ €BPOIEHCKUM YacTHBIM IPaBOM Mpenroaraer, yTo ucciaenoBa-
TENN HE MOAAEP)KUBAIOT CTOPOHHMKOB MOHHCTUYECKOIO €BPOIEHCKOr0
YacTHOTO NMPaBOBOT0 MOPSIIKA.

6. Asmopckuii naopanusm. Kaura orpakaer Takke TO, 4TO MOXK-
HO ObLTO ObI HAa3BaTh ABTOPCKUM ILTIOPAJIM3MOM, YUHUTBIBAS, YTO MO3H-
LMY, 3aHMMAaeMble UCCIIE0BATEIIMI B Pa3IMUYHBIX IJ1aBax, 4acToO pac-
XOZSATCSL.

7. Pedaxyuounwiii naopaiusm. CyHmIeCTBYIOT ABE S3BIKOBBIC pe-
JaKOUM KHUTH: OfHA, HA HEMEIKOM s3bIke, omyOnukoBana B 2015 r.,
Jpyrasi, Ha aHIJIMHACKOM si3bIKe, BhIILIa B cBeT B 2021 1. Bepcun umetoT
HEKOTOpBIE pa3UTeNbHbIC OTIMYMS: OPUTMHAIbHAsT HeMelKasl — IMpel-
CTaBJieHa Kak COOPHHMK MaTepualioB MO TEOPUW YacTHOTO MpaBa, B TO
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BpeMsl KaK HOBOE aHTJIMIICKOE U3JaHKE MPEITaraeT CBO COOCTBEHHYIO
TEOpUI0, NIPYTMMU CJIOBAaMH, HOBYIO TEOPHIO YacCTHOro ImpaBa [3,
p. 894].

Takum oOpazom, yrBepxaaer M. XeccelnuHk, mepBas U HauOo-
Jiee Mopa3uTeabHas 0COOCHHOCTh KHUTH 3aKITI0YAETCS B TOM, YTO B HEl
HCIIONB3YeTCd HE MPOCTO IUIIOPATUCTUYECKUH, a4, MO CYTH, MYJbTHU-
IUTIOPATUCTUYCCKUNA — WU JaXKe TUIEPILTIOPATUCTUYCCKUN — MOAXO0]T
[Ibid.].

B cBoto ouepenp, npodeccop CpaBHUTEIHHOTO TIpaBa Y HUBEPCH-
tera Poma Tpe JI’x. Pecta oTMeuaeT, yTo akleHT AeIaeTcsl HE CTOIBKO
Ha «HOPMATUBHOMY» WJIH «IIPaBOBOMY ILIIOpATIM3ME, CKOJBKO Ha U3Me-
PEHUU «METOJOIOTMYECKOr0» WU <«IMCUUILTUHAPHOIOY» IUTIOpaIn3Ma.
HenTpanbHBIA TE3UC COCTOMT B TOM, UYTO «TEOPHS YACTHOTO IpaBa
JIOJDKHA YYUTHIBATh BBIBOJBI Pa3IMYHBIX TUCIMILUINH, YTOOBI pa3pado-
TaTh aJICKBATHOE OMHCAaHKE OO0IIecTBa. JDTO HE O3HAYAET, YTO HOpMa-
TUBHBIA TUTIOPAJIM3M B Y3KOM CMBICIE UYXK] HOBOM TEOPUU YACTHOIO
npaBa. Hao0opoT, 3TO ero HeoTheMiIeMasi 4acTh, HO B TO K€ BpeMs HE
Ka)KeTCsl ero OCHOBHOM ornopoid» [4, p. 827].

Bonee Toro, matopanusm C. 'yunmanna, X. Muknuna u M. Pen-
Hepa, no MHeHuto [l. Pecra, He sBngercs paaukaabHbIM. Ero MOXXHO
paccMaTpuBaTh KaK «M30MpaTElIbHBINY AUCIUTUIMHAPHBIN TLTIOPATU3M
C IBYX pa3HbIX TOYEK 3peHUs. Bo-mepBhIX, OH HE CTABUT MOJl COMHEHUE
OKOHYATEIbHYI0 aBTOHOMMIO IPaBa U IOPUIUYECKON HAYKH U HACTOM-
YUBO 3aIMIIACT KOTHUTUBHBIN IUTIOpAIU3M ISl TYYIIero MOHUMaHUs
MpaBOBBIX sBiIeHUH [4, p. 828]. MOXXHO yTBepXIaTh, 4TO 00OIIast JIOTH-
Ka HOBOM TEOPHHM COCTOUT B TOM, YTOOBI MPUMHPUTH KOTHUTHUBHYIO
OTKPBHITOCTh M1 HOPMATHBHYIO 3aKPBITOCTh. TakuM 00pa3oM, CBOWCTBO
IOpUIUYECKON HAYKU COXPAHIETCS: MPaBO MOHUMAETCS KaK AUCLIHUILIH-
Ha, a HE MPOCTO KaK IpeaMeT.

Bo-BTOpEIX, TIpaBO pPEMIMTENBEHO MepeMeniaercs B cepy COIu-
anbHBIX Hayk'. IMEHHO C HTOM TOUKM 3peHHs OONbIIAs YacTh MEKIUC-
IUTUTMHAPHOTO OOMEHa 3ajyMaHa M pa3BepHyTa Ha MPOTSHKESHUH BCEH
kaurd. [loxoke, 3TO COOTBETCTBYET TEHACHIWM, HaONrOmaecMol Ha
HaJIHALIMOHAJIBHOM YPOBHE, a UMEHHO B pamkax EBponeiickoro uccie-

1

[Nonaraem, aBTOp MMeeT B BUAY TO, YTO paHee MpaBo ObIIIO coBceM 00ocobe-
HO, K&K MUHUMYM C TOYKH 3PCHUA METOOOJIOTMH, a TENEPb OHO BCE ommKe K conualib-
HBIM HayKaM BO MHOTHX acnekTtax. — [Ipum peg.
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JIOBaTENbCKOro coBeTa. Kak Xopoio n3BeCTHO, OJHON M3 MOPAa3UTENb-
HBIX OCOOCHHOCTEH MCCIIENOBAHUMN, MOOMIPSEMBIX TAKUMH YUPEKACHH-
SIMHU, ABIISIETCSI MYJBTH- U MEXIUCHMILTMHAPHOCTE [4, p. 829]. U 310
BEPHO HE TOJNBKO Ha HaJHAIMOHAJIBHOM, HO M Ha HaIMOHAJIbHOM
YpOBHE, YUUTBIBas, YTO TakcOHOMHUs EBpomelickoro uccienoBaTenb-
CKOTO COBETa BCE Yallle HCIOJb3YyeTCs HalMOHAJIbHBIMU HCCIEIOBa-
TEILCKUMH areHTCTBaMH B KadyeCTBE allbTEPHATHUBBI TPAIULMOHHOMY
JUCUMIUIMHAPHOMY HA3HA4YEHHUIO, KOTOPOE PACCMaTPHUBAIIO «IIPaBO»
KaK aBTOHOMHYIO 00JIacThb MccienoBaHuil. Takue BOMPOCHI, KaK «IO-
TPaHUYHOE HCCIENOBAaHUE» U «HAJEXkKallas METONOJIOTUs» MPOEKTa,
Hen30eKHO BO3HMKAIOT M TNPHOOpETaloT Ooliblliee 3HAauYeHHE, KOornaa
IOpUANYECKas HayKa — TPAJIUILIMOHHO OJJHA M3 CaMbIX KOHCEPBATHUBHBIX
JUCUUIUIMH, UMEIOIas JOBOJILHO OJHOPOJHBI Ha0Op METONOJIOrHi
WIH TUCUUIUIMHAPHBIN KaHOH, — HEMOCPEICTBEHHO CTaJKHBAETCs ¢ 00-
JIACTSIMM UCCIIEIOBAaHUM, KOTOPbIE€ CUCTEMAaTUYECKH HCTIONb3YIOT KOJIH-
YECTBEHHBIE METO/bl M CTPEMSATCS HCHOIb30BaTh HOMOTETHUYECKHH
MOJXO0/l B MPOTHUBOMOIOKHOCTh HIUOTPapHUECKOMY.

BMecTte ¢ TeM mpaBo MMeeT cOOCTBEHHBIE OTIMYUTEIbHBIE Yep-
THI, yTBEpXKIaer mpodeccop IOPUANYECKOH TEOpHH W WHHOBALMH B
Tenb-ABuBckom ynuepcurere X. Jaran [1, p. 807]. Teopus mnpasa
KOHIIEHTPUPYETCS Ha OTHOLICHUSAX MEXIYy HOPMAaTHBHOCTBIO MpaBa U
€ro MNpUHYIAUTENbHOCTbIO, @ TaKKE€ Ha TIOCJIEACTBHUSIX HHCTUTYLHO-
HAJBHBIX CTPYKTYp TpaBa. J[1s TEOpEeTHKOB MpaBa 3TH TPH OCOOEHHO-
CTH TpaBa M MX CIOXHBIE B3aMMOAEHCTBHUS IMOJPA3yMEBAIOT OTBETHI
KaK Ha OMMCAaTEIbHOM, TaK U HA HOPMaTUBHOM HalpaBIECHUAX.

Brnacte 1 060CHOBaHHOCTH NPUCYLIM MpPaBy, MOJYEPKUBAET aB-
top [Ibid., p. 808]. TIpaBo moapa3ymeBaeT BIACTh MO HECKOIBKUM TPHU-
yiHaM. Bo-niepBbIX, HOPMBI, IpeTUCaHHBIE 3aKOHOM, MOAIEPKUBAIOT-
csl CUIIOM rocynapctBa. Bo-BTOpBIX, HEOTAENMMOCTD BJIACTH OT IpaBa
o0yclioBlieHa MHCTHTYLIMOHAJIBHBIMA M JUCKYPCUBHBIMH OCOOEHHO-
CTSIMM TIpaBa, KOTOPbIE UMEIOT TEHJCHIIMIO MAacKMpOBaTh WM TIpe-
YMEHBLIATh 3JIEMEHT CHJIBI.

Teopust mpaBa B CBOMX JIyUYIIHUX NPOSBIECHUSIX CONPOTUBISAETCS
CBE/ICHUIO IIpaBa MPOCTO K Y3KMM HHTEpecaM WJIU TMOJUTHKE BIIACTH.
CriocoObl I0pHINYEcKOro 000CHOBAHHUS — IPEAMETHBIE U TEXHUYECKHE,
a0CTpaKTHBIE U KOHTEKCTYaJIbHBIC — YacTO OPaHUYMBAIOT BBIOOp, HO-
CTYIHBIN JIMLIaM, TPUHUMAIOIIKUM PELIEHUS], U HE OTBEYAOT UX JTUYHBIM
Y TPYNIOBBIM MHTEpecaM. B myudmiem ciydae ropuandeckasl apryMeH-
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TaIysl TOJDKHA CTPEMUTBCA K aleUISIIH, BEIXOSIIEH 32 PaMKU y3KOC-
MenuagbHOM, M ClIydyal apryMEHTalldH, BBICTaBICHHBIE B KauecTBE
MPUKPBITHS AJIS1 3TOTO MHTEpPEca, pacCMaTPUBAIOTCA KakK CIydad 3710-
ynorpebaenus [1, p. 808].

TpeboBanne 0OOCHOBaHHOCTH SBIISICTCS KOHCTHTYTUBHBIM IS
mpaBa. JTo, MO KpaifHell Mepe, moapazyMeBaeTcs B JI000M MOAXOME,
KOTOpBIM MpeAroiaraeT OLEeHKY 3aKOHAa WM ero KpuTHKy. [leiicTBu-
TENbHO, B OTJIMYME OT JAPYIMX AWCKYPCOB O IpaBe, TEOpusl IpaBa
JOJDKHA PaccMaTpHBaTh MPAaBO KaK MpPETeHAYIOIIee Ha JIETMTHMHYIO
BJIACTh. JTO O3HAYAET, YTO IOPHANYECKUE MPEANUCAHUS JOJKHBI arei-
JUPOBATh K HOPMATHBHO MPHEMIIEMBIM U OOIIECAOCTYIHBIM OCHOBaHH-
aMm. [lo kpaiineli mepe, B nuOepadbHOM TOCYAapCTBE STH ONpPaBIaHUs
OCHOBaHBI Ha mpemioxkennu Jl. Ponasa o ToM, 4To JI0OAM UMEIOT MPaBo
JeiCTBOBAaTh B COOTBETCTBUU CO CBOEH CIOCOOHOCTBIO «HUMETh, Iepe-
CMaTpHBaTh KOHLEMNIHIO 100pa M palnuoHaIbHO clienoBaTh ei» [1,
p. 809].

3TO 03HAYaeT, YTO MPaBOBasi TEOPHUs, OCOOEHHO B €€ MPEANHUCHI-
BAaIOLINX, OPUEHTUPOBAHHBIX HAa NMPUMEHEHHE ACIEeKTax, JOJDKHA HC-
MOJIb30BaTh HOPMATUBHBIN (puibTp. OHAKO B TO K€ BPEMSI OUEBUAHO,
4YTO IOpUANYECKHE CYOBEKThl MOTYT IMOTEpIeTh Heynady B BbIOOpe
HOPMAaTUBHOTO QWIBTPa WM B TOM, KaK OHM €ro NMPUMEHSIOT; U OHH
MOT'YT JIa)Ke IefiCTBOBATh HPPALMOHATIBHBIM 00Pa30OM.

AKIEHT IOpUANYECKON TEOPHH Ha KOHCTHUTYTUBHBIX YepTax Impa-
Ba — NPUHYAUTEILHOCTH, HOPMATUBHOCTH M MHCTHUTYLIHOHAJIBHOCTH —
HOZIpa3yMeBaer, uTo JII000e OJHOMEPHOE OMHUCAHUE IIpaBa — WIIH JIH000it
KOHKPETHOM MPaBOBOM OKTPHHBI WM MPAKTHKH — IO ONpPEAETIeHUI0
SBIISIETCSl YACTUYHBIM M HECOBEPIIEHHBIM. J[pyriMU cl0BaMH, ISl BbI-
MOJTHEHHUSI CBOMX 3allad — OOBSCHHUTEIBHBIX, 00OCHOBBIBAIOIINX HIIH
pedopMaTOpCKUX — TEOPHH MpaBa YacTO MPUXOAUTCS MPUOEraTh K BbI-
BOJAM U3 JAPYTUX AUCKYPCOB O IpaBe. JTO 03HAYAET, YTO CUHTETUYE-
CKMI AyX IMCUUIUIMHAPHOTO ILTIOpajk3Ma — 3TO HE MPOCTO BOMPOC
METO/I0JIOTHYECKON CKIOHHOCTH; CKOpee, MOHMMaHWe MPUPOABI MpaBa
KakK Habopa MPHHYAUTEIBHBIX HOPMATHBHBIX HHCTUTYTOB ONpPABABIBAET —
WK ke mpennuceiaer ero [1, p. 810].

Takum 00pa3oM, UCTOpPHUS NpaBa U COLUOJIOTHH, a TAKKE CpPaB-
HUTEIBHOE NMPaBOBEACHNE — TPATUIIMOHHBIE HHCTPYMEHTBI aKaJeMHuye-
CKUX IOPUCTOB — MOTYT MPEIOKUTh KOHTEKCTYalbHbIE OMUCaHUs, KO-
TOpBIE TOMOTAIOT OOBSCHUTH HCTOYHUKMA M DBONIOLHUIO MPABOBOU

136



Hoegas meopus uacmuozo npasa: MyasmuniiopaiucmuiecKuii nooxoo

cpenpl. MlHOrITa OHM TOMOTAlOT BBISBUTH KOHKYPHPYIOIIHE PAaBOBHIC
BO3MOYKHOCTHU U JIaTh MOJICKA3KW OTHOCUTEIILHO MOTEHITUABLHBIX TTOCIIEII-
CTBUH WX MPHUHATHA. B CBOIO odepesb, METOIBI COIMANTBHBIX HAYK — W3
SKOHOMHMKH, TICHXOJIOTHH, COIMOJIOTHH, aHTPOIIOJIOTUHU H MO TOJIOTUH —
KaK SMITHPUYECKUE, TaK U TCOPETHUYECKHE, HECOMHEHHO, MOJIE3HBI IS
BBISICHCHUS PEATbHBIX TOCIEACTBUN MPUMEHEHUS JEHCTBYIOIIETO 3a-
koHomarenscTBa [1, p. 810].

C. luxun, npodeccop mnpaBa KeMOPHIKCKOrO YHUBEPCUTETA,
MOMYCPKUBACT JPYrOil acCHeKT HOBOW TEOPUM YACTHOTO IIpaBa
C.TI'pynnmansa, I'. Muknuna u M. Pennepa — ee ucropudeckyro mnep-
criekTuBy [2, p. 862]. Hapsiay ¢ B OCHOBHOM aMEPHUKAHCKHUMHU HUCCIIE0-
BaHUSMU B 00JIACTH TPpaBa U SKOHOMHKH, KOTOPBIC OXBATHIBAIOT TIEPH-
on ¢ 1960-x ToI0B 10 HAIMX JHEH, OHM CCHLIAIOTCS Ha KIaCCUYECKHE
paboThl Hayama XX B. (PpaHIly3CKUX, HEMEIKHX U UTAIBSHCKHX HOPH-
ctoB. Kak ormeuaror aBTopshl, Hayano 1900-x romoB ObUIO BpeMeHEM,
KOTJla y4eHbIC-TIPaBOBEBI M0 Beeil EBpone oOpamanuchk K «CoIuaib-
HOMY BOIIPOCY», KOTOPBIH, TI0 UX MHEHHIO, IOHUMAJICS B CIICAYIOIIUX
TepMuHax: «Kak MMETh €0 C HOBBIM pabOYMM KIACCOM M KaK WHTE-
IpUPOBaTh €r0 B TPAaBOBOW TOPSJOK, OCHOBAHHBIH Ha (HOPMaJBHOM
paBeHCTBE?».

CoBpeMeHHOE JBMKECHUE B 00J1aCTH MpaBa M SKOHOMUKH B 3Ha-
YUTEIBHON CTENeHH M30eraeT 3TOro BOIpoca, HapsIy C APYTUMHU BO-
MpocaMu pacrpesesicHUs ¥ CIIpaBeIIMBOCTH. B kauecTBe OanaHca aB-
TOPHl OTMEYAIOT AKTYaJIbHOCTh COBPEMEHHON KPUTHYECKOW TEOPHH,
CCBUTAsICh Ha YTBEPXKJCHME U3BECTHOIO CIICIIUATUCTA B 001acTH (PHIIO-
couu npasa JI. KerHenu o ToM, 4TO «BCE MPOLIECCH TIPUHATHUS Pellie-
HUW B IOPUIUYCCKON TMPAKTUKE HEM30EKHO JIOMKHBI OBITh B TEPBYIO
ouepenp noautusupoBanbdy [Ibid., p. 863]. Dta mo3urums, Kak rOBOPUT-
Csl, OTKPHIBACT HOBBIC IMEPCIICKTHBBI B BOIIPOCAX pachl U mojyia. TeM He
MEHEE B CErOfHSIIHEH TEOpUU YaCTHOTO IMpaBa, MO0 CPABHEHUIO C TEO-
puell cToyieTHEl TaBHOCTH, MO-BUAMMOMY, OTCYTCTBYIOT KakKUe-THOO
paccyXJIeHus o Kiacce.

Bpsig i1 MOXHO yTBEpKIaTh, YTO CONUATBHBINA BOIIPOC TIOTEPSLT
aKTyaJIbHOCTh B Hacrosilee BpeMs. OTCIeKUBAHUE CTPYKTYPHOTO He-
pPaBEHCTBa OBLIO B IIEHTPE MPUIIOKESHHUS OTPOMHBIX UCCIICIOBATEIbCKUX
yCUIIU# 3a mocienHee aecsaTuieTHe. biaromaps padore Beaynux 3Ko-
HomuctoB T. ITukerty, I'. [lanema, T. Atkuncon, b. MunanoBuy u np.,
OYEBUJHO, 4YTO TMOCJICAHUE TATh JCCATHICTHA OBUIM BpeMEHEM
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HEYKJIOHHOTO YBEITMUCHHUS pa3pbiBa B OoratcTse u npoxonax [2, p. 863].
Co BToporo aecstuietuss XX B., IPUMEPHO B TO BpeMs, KOTAa IOPUCTHI
B EBpone cranmu 3aHMMaThCs COLMANBHBIMU BOIIPOCAMH, HEPABEHCTBO
Havaio cokpamatbes. C 1970 r., mpumepHo BO BpeMsl 3apOkaeHuUs Oa-
supytomerocs B CLIIA aBwkeHUs 3a mMpaBO U SKOHOMHUKY, OHH CHOBa
HaYaJId PacTH, U TOKa HET MOYTH HUKAKHX MPU3HAKOB TOTO, YTO 3TOT
MPOLIECC MOMAET BCIATD.

B To0 xe Bpemst [Ix. Pecta B OTHOIIEHHH COLMAIBHOTO BOIPOCA
OTMEYaeT, YTO OCHOBHOE BHUMaHHE aBTOPaMU HOBOM TEOPHH YaCTHOT'O
npaBa OBUIO YAEIEHO, HallpuMep, BOIPOCAM, CBSA3aHHBIM C 3aIUTOH
Oonee cmaboil CTOPOHBI U JOCTYMOM K MpaBocyanto. «YTo ObLIO Hemo-
OLIGHEHO, TaK ATO MpobiieMa CAep>KUBaHUS PbIHKa», — YTBEP)KIAeT OH
[4, p. 834]. He MeHee BasKHBIM SIBIISCTCS BOIIPOC O TOM, I'/I¢ YCTAHOBHTH
T'PaHHLBI MEXY PRIHOYHBIMH M HEPHIHOYHBIMH OTHOLICHHUSIMH.

3TO CcTajgo OAHOM M3 OCHOBHBIX TEM ISl COBPEMEHHOW MOpalb-
HOU M MOMUTHYECKOH (Puiocopuu u Mo CBOEH CYTH CTPOro CBS3aHO C
IHUCKyCCHEH O MOTHBaxX YENOBEYECKOTO IMOBENSHHS. TeopHs paruo-
HAJBHOTO BBIOOpA, MO-BHAMMOMY, OCHOBaHAa Ha TOM, YTO W3BECTHBIH
9KOHOMHCT, OJJUH U3 OCHOBOIIOJIO)KHHKOB 3KOHOMHUYECKOH aHTPOIMOJIO-
run K. [lonanpn ompenenusl Kak «ycTapeBIIMK PBIHOYHBIM MEHTaNH-
TeT», — a UMEHHO Ha MPEANOIOKEHHH O TOM, YTO «MAaKCUMH3HPYIO-
1iee» MOBEIECHUE 3aJI0KEHO B YEIOBEUECKOW MPUPOIE, a HE SABIACTCA
MPOLYKTOM OMNPEAETCHHON apXHUTEKTYPbl COLMAJIBHBIX M YKOHOMHYE-
CKUX OTHOLIEHWH, BO3HUKIIEH B CBSA3U C MPOMBIIJICHHON peBONIOIMEN
U TMOCTENEHHBIM MEPEX0JIoM K «pbIHOUHOMY o0miecTtBY» [Ibid.]. Ilpu-
MeyaTeIbHO, YTO JKCIEPUMEHTAIbHBIE HMCCIENOBAHUS IMPEJOCTABHIN
sMIHpHUecKre aokazaTenabcTBa BbiBOAOB K. [lomanbu. bomee Ttoro,
MHOTHE SKCIEPUMEHTHI JEMOHCTPUPYIOT, UTO IPYTrye JTUUHBIC MPEAIIo-
YTEHHsI ICHCTBUTENBFHO CYIIECTBYIOT M MTPAIOT Ba)KHYIO POJIb B MPO-
THO3UPOBAHHH YEIOBEUECKOro moBeneHus. Uto emie Oonee HHTEPECHO,
HECKOJIBKO HCCIIEeIOBaHUI MOKa3anu: crenupuueckie 0coOEHHOCTH
WHCTUTYUHMOHAIBHON CTPYKTYPBI CHIIBHO BIIHSIFOT HA THUI MEXIUYHOCT-
HBIX B3aMMOJCHCTBUH, a TaKKe Ha COAEp)KaHWE WHIWBHIYaTbHBIX
npeanouTeHuid. B uyacTHOCTH, CKIOHHOCTh HMHIMBHIA AEHCTBOBATH
STOMCTHUYHO WJIM BMECTO 3TOrO OBITh aJIbTPYHCTOM M MPUHUMATH BO
BHUMaHUe Onaronoiydre APYrux JIOJeid 3HAYUTENbHO BapbUpyeTcs B
3aBHCUMOCTH OT KOHKYPEHTHOTO MJI KOONEPaTUBHOIO XapakTepa WH-
CTUTYHIHUOHAIBHON CTPYKTYPBI.
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OreHka KenaTelbHOCTH MPaBOBBIX MHCTUTYTOB — U apTyMEHTHI
B TOJB3Y MX KOPPEKTHPOBKH — HA OCHOBE MPEIB3ATON MMapajnurMbI
JIMYHBIX UHTEPECOB MOTYT NMPHUBECTH K CAaMOHMCIIONHSIOIIEMYCSI ITPOpO-
YEeCTBY: JIOIU BEAyT ce0si ATOMCTHYHO, TIOTOMY YTO MHCTHTYTHI OBUIH
c(OpPMHUPOBAHBI C IETBIO MOOIIPEHUS OBEACHHS, MAKCUMHU3UPYIOLIET0
MOJe3HOCTh. HampoTHB, B HECKOJNBKHX HCCIEAOBAaHHMAX OBLI chelaH
BBIBOA O TOM, YTO IPU NPAaBHIBLHON HACTPOHKE MHCTUTYLHOHAJIBHBIX
YCIIOBUH IOBEACHUE, OPUEHTHPOBAHHOE Ha JPYrHMX, MOXKET Jake BbI-
TECHUTBh YUCTO 3roucTuyHoe. [losToMy BBIOOp HaIeKaleld aHATUTU-
YEeCKOM OCHOBBI OCOOEHHO BaXKEH B TEX CIyYasx, KOIJIa MHCTHTYTHI
YacTHOTO IpaBa AOKHBI OBITh CHPOCKTUPOBAHBI Ui TOCTHIKCHHS
KOHKPETHBIX LeNel, TaKuX Kak MOOLIPEHHE KOOIMEPaTUBHOIO MOBEe-
HUSl, COKpallleHne HEHYXHBIX 0TX0/I0B, COXpaHEHHE 0OIIEero JOCTOSHUS
WM COXpaHEHUE ONpee/IeHHbIX TOBAPOB MJIM OTHOLICHH BHE J0CsTa-
€MOCTH PHIHOYHOW PUTOPHKH.

Takum o0pazoM, HOBasl TEOpUs YACTHOI'O MpaBa MOATrOTOBHIIA
MOYBY JUISl 1€CTBUTEIBHO HHHOBAIMOHHOTO ITEPEOCMBICIICHUSI TEOPHH
YacTHOTO IpaBa, BO3MOXKHO, TAK)KE B TPAHCHAIIMOHAIBHOW MEPCIIeKTH-
Be. OHa BKJIO4aer B ceds ype3BbIuaiiHo OoraToe pazHooOpasue Huuei,
MOOXOIOB M HHTEIUIEKTYalbHbIX mepcrnekTuB. Kak mpusHaioT
C. I'pyanmann, I'. Muknun u M. Pennep, ¢ camoro Hauana Oojbiioe
pa3HooOpasue mojapasymeBaer: (1) oXxBaT MHOTMX CTpPaH W TpPaUIIMA
MBILUICHHUS, HA KOTOPBIE OHH OMHUPAIOTCS; (2) JKellaHHe WHTErPUpOBaTh
KaK MOYKHO O0JIbIlIe IOpUANYECKUX HIeH U3 BCEX CMEKHBIX AUCLMILUIHH.
OTa KHUTA, MOJUYEPKHUBAIOT OHH, «MOXKET MPEACTaBIATh COOOW MepBYIO
MOMBITKY “OpOCHTh KaMeHb B MPYA~ W B OTBET MOJXYYHTh MHOrO terra
incognita i HOBBIX OTKPBITHIT (IKT. TO: [4, P. 837]).
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Jlis couanbHBIX M TYMaHUTAPHBIX HAYK CIIPaBEIIUBOCTD SIBIIS-
ercs OfHUM U3 (DyHJAaMEHTAIILHBIX MOHATUH W «BEYHOI» TEMOW s
JICKyccull. B HBIHEITHUX YCIIOBUSX, KOTJa CUCTEMHBIH KPHU3HC 3aTPO-
HYyJl TIPAKTHYECKH BCE CQeEphl KUBHEACITEILHOCTH U JCCTPYKTUBHO
BO3JICHCTBYET HA MUPOBO33PEHHE JIIOICH, OOpalieHne K mpodIeMaTnKe
CIIPABEIUTMBOCTH OOBSCHSACTCS HEOOXOIUMOCTHIO BHOBB YITOPSIOYHTH
00IIECTBEHHOE CO3HAHUE, MCIIONIb3Ys TAHHOE MOHITHE B KAYECTBE HIC-
ana wim obpasua. He cimy4aitHO 1OpUCTBI U GUIIOCO(BI TTPaBa MPUIAIOT
CIPaBEUIMBOCTH BUJ HauOoliee aOCTPaKTHOW, UMIIEPATUBHOW HOPMBEI,
MMEIOIIeH 3HaYeHHEe HMCTOYHWKA (MICONIOTMYECKOro WU jaaxke ¢op-
MajbHOT0), KOTOPBIH HaJENIsIeT aBTOPUTETOM IO3UTHUBHOE NPaBO U
00OCHOBBIBAET €r0 JISTHTUMHOCTb. ABTOPBI, pa0OThI KOTOPBIX MPHUBO-
JIATCSL B 0030pe, PacCMaTPHUBAIOT TEOPETUYCCKHUE M MPAKTHYECKUE ac-
MEKThI PealTu3allii TAKOr0 HOPMATUBHOTO HJlealia CIIPaBEIITUBOCTH.

Tak, P.B. ®enopos, noieHT kadenpbl rocyaapcTBEHHOTO U aji-
MUHUCTpPATUBHOTO TIpaBa MHCTUTYTA 3KOHOMUKH 1 TTpaBa Poccuiickoro
TEXHOJIOTUYECKOTO YHUBEPCHUTETa, KAHIUIAT FOPUIUYECKUX HAyK, B
cBOEH craThe [5] Mccnenyer CyIIECTBYIOIIME KPUTEPHM COLUATbHOM
CIPaBEUIMBOCTH B MpPaBe, MPUMEHSIEMBIC B LIEJISAX Paclpe/ieieHus OJiar.
Y4eHbIi TpUBEN TPU B3aUMOCBS3aHHBIX KPUTEPHsl, @ UMEHHO: 1) 1memne-
BO KpUTEpPHUH, MO KOTOPOMY KaX bl IMOJyyaeT TO OJIar0 U B TAaKOM
o0beme, yToOBI OBLTU pPear30BaHbl O0IIECTBEHHBIC I[ENH; 2) KPUTECPHIA
paBEHCTBA — aJICKBATHOCTh 00bEMa MOTy4YaeMbIX OJiar cTaTycy moiyda-
TEJIA WIHM €ro BKJIaay B oOmiee Jeno; 3) KpUTepuid MmoTpeOHOCTH, T.e.
MPEIOCTaBICHUE OJiar 4ieHaM OO0IIecTBa COOOpa3HO MX OOIIECTBEHHO
3HAYUMBIM HYKIaM [5, c. 27-28]. B3rusasl wieHOB 00IIecTBa HA BbI-
0Op MPaBHIBLHOTO KPUTEPHUS WU CUCTEMBI KPUTEPUEB CIIPABEIJIUBOCTH
pa3IUYaOTCs, HO XOPOIIO OPraHM30BAaHHOE OOIIECTBO CIHOCOOHO JIO-
CTHYb KOMIIPOMHUCCA HJIM KOHCEHCYCa OTHOCHUTEIIBHO 0a30BBIX IOJIO-
skenuit. [1o Mepe ykperuieHus: CloCOOHOCTH WIEHOB OOIIecTBa K HpaB-
CTBEHHOMY CaMOOTPaHHUYEHHUIO BOJIM Takoe o0miecTBo Oyaer Bce Ooiee
1 Oostee MPUOIKATRCS K CIPaBEUTMBOCTH Kak K uaeany [5, ¢. 25, 30].
B TakoM mOCTOSIHHOM MPHUOIMXKEHUU K COBEPIICHCTBY KaK pa3 M CO-
CTOUT COLMAJIbHASI CYNIHOCTh Ujeana CHPaBEIIUBOCTH, IYCTh JAXKE U
HEJOCTHKUMOI'O B a0OCOIFOTHOM CMEICIIE.
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B TomM, 4To Kacaercs coriacus B 00IIECTBE, UM «OOIIECTBEHHO-
ro norosopa», P.B. ®enopoB pa3BHBaeT MaeH aMEpPHKAHCKOTO (UIIO-
coga Jxona Pomza [5, c. 25]. B kornenuu />xona Ponsa crpasemiu-
BOCTh MOHMMAETCs Kak «4ecTHOCTh» (fairness)'. C 5Toil TOUKM 3peHus
CTIpaBeIUIMBBIM OBUIO OBl JOOPOCOBECTHOE ClIEIOBaHKE HayalaM CIpa-
BEJIMBOCTH, T.€. OCHOBHBIM BOITPOCaM, MO MOBOAY KOTOPBIX B 00ILECTBE
nMmeercd cornacue. Ilpu atom, nonaraer P.B. ®enopos, Takue KOHBEH-
LUUOHANbHBIC TPUHINIBI HEOOXOAUMO 3a(pUKCHUPOBATH B 3aKOHOATEb-
CTBE. DTHKO-HPaBCTBEHHBIE CTaHIAPTHI MPUOOPETAIOT IOPHINYECKHUN
CMBICIT TOJIBKO TOTJa, Koraa 0e3yciioBHasi HEOOXOMMOCTh UCTIOHEHHS
olpefesiecHa HOPMAaTHBHO-TIPABOBBIM MpeanucaniueM. CrpaBeiyinBOCTb
ecTb ()eHOMEH IOPUANYECKUN M STHKO-HPABCTBEHHBIH OIHOBPEMEHHO
[5, c. 26-27, 29].

[IpuHnMnNuansHBIE TOAXOBl K MOHMMAHHUIO U peaiu3aliii TaKuX
HPaBCTBEHHBIX MOJIOKEHUI MpuUMeHUTeNnbHO K Poccum u3nararorcs B
pabore B.B. IlannopkoBckoro, riaBHOr0 Hay4HOro cOTpyaHuka MH-
CTUTyTa COLHAJbHO-DKOHOMHYECKHX MpoOieM HapoIoHaceIeHUs
OHUCI] PAH, nokropa skoHOMHYeCKHX Hayk, mpodeccopa [2; 3].
C ero TOYKHM 3peHMs], B CO3HaHUU POCCHHCKOIr0 HaceleHHs TBEpJO 3a-
KpEeNWINCh COLMATMCTUUYECKHE B3IIIAAbI Ha CIIPAaBEIIMBOCTh, CPOpMu-
pOBaHHBIE elle B COBETCKUH mnepuoa. ColuanbHas CHPaBeIMBOCTD
BOCIIPHHUMAETCSI B POCCHICKOM OOILIECTBE KaK PaBHOE pacrpelielieHue
Oxar rocynmapcTBoM [2, c. 6-7].

Mexnay tem B aeiictBytomeii Koncrurynuu 1993 r. mpososria-
LIAIOTCS MeH JIHOepanbHON KOHUENINN CIIPaBeduBOCTH. Takas KOH-
LENIHs CMEIaeT aKIEeHThl B CTOPOHY IPENOCTABJIECHUS WHAMBHIAM
PaBHBIX IIAHCOB Ha MPWJIOKEHNE WX COOCTBEHHBIX YCHIIMH K mpuoope-
Tenuto onar [7, ¢. 253, 296-298].

Juist peanuzanuu Mozenu paBHbIX maHcoB B Poccuu B.B. Ila-
LIMOPKOBCKUI TMpeularaeT 4yeTblpe HampaBleHHs aAesTenbHOCcTH. Bo-
MEpPBHIX, HEOOXOAUMO OOECHEeYUTh TaKOW YPOBEHb OIUIaThl TpyAa H
MEHCHOHHOTO O0ecreueHns, KOTOPBIH MO3BOMMI OBl 4WileHy o0IiecTBa
CaMOCTOATENIFHO YIIOBIETBOPSATh CBOM HYXKABI U HE MpHOeraTth K CH-
CTeMe COLMAIBHON 3aIlUTHI, IPUYeM 3TO (QYyHIaAMEHTAIbHOE YCIOBUE
SIBJIAETCSI UCXOAHBIM IYHKTOM, @ HE KOHEYHOM LENbI0 COLMAIBHO-

! Cm.: Pors JIx. Teopust cripaBeUIMBOCTH : TIEp. C aHTIL. / Hayd. pefl. ¥ IPEeIUCI.
B.B. Llenumesa. — Mocksa, 2010. — C. 20-22, 25-30.
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HSKOHOMUYECKOM MOIUTUKU. BO-BTOPBIX, AOIKHBI OBITH OMpEnEIEeHBI
MpoBepsieMble W KOHTPOJIMPYEMBIC MapaMeTpbl U XapaKTECPUCTHKH
TpyNI HaceleHUs, MNOMISKAINX COLHAIbHOM 3ammTe. B-Tperbux,
HEMpPEMEHHBIM YCIOBHEM JAOCTH)KEHHS MOCTaBICHHOW LENH CIYXUT
coznanue 3(pPeKTUBHBIX OPraHU3aLNOHHBIX U YIIPABICHYECKUX CTPYK-
Typ. B-ueTBepThIX, 0OecneueHue crnpaBeyIuBOCTH TpeOdyer GpopMupo-
BaHHA XO3AHCTBEHHOTO MEXaHM3Ma, BKJIIOYAIOUIET0 HOPMAaTHUBHO-
MPaBOBOE PETYIMPOBAHNE COOTBETCTBYIOLIMX OTHOIICHHUIA [2, c. 9].

ABTOp OTMEYaeT, YTO MHOIOYpOBHEBasl BEpTHKaIb BJIACTH, KO-
TOopasl y)Ke cTajla HeOThbEMJIEMOW 4epTOil COBPEMEHHOI'0 POCCHHCKOro
rOCYIapCTBEHHO-TIOJIMTHYECKOTO PEeXXHUMa, HE CIIOCOOHA BBITIOJIHSATD Pa-
00Ty B yIIOMSHYTHIX HAaIllPaBICHHUAX. JTa CHCTEMA CYILIECTBEHHO OTJIMYa-
€TCsl OT HAyYHOUW MOJIEH PALIOHATIEHOTO OI0POKPAaTHYECKOro anmnapara.
Hwxecrosilye HCIONHUTENN HUMEIOT CBOM KOPBICTHBIE (KOPPYIILIMOH-
HBbIE) MHTEPEChl U OXUIAaHHUS OT OCYLIECTBIISIEMBIX MyOJMYHBIX (YHK-
LU, JIMIIEHBI ACITOBBIX KaYeCTB M MO3TOMY TOJIBKO MMHUTHUPYIOT BBINOJI-
HEeHue yKazaHui cBepxy [3, c. 22]. M3-3a TaKOro mojoKeHus Jied pacTeT
COLMaJIbHAs HAIIPSYKEHHOCTh M CHM)KAETCsl IOBEpPHE K BIIACTH, 3aTPyAHASA
MOMCK IIMPOKOT0 M YCTOWYMBOro cornacus B oomiectse [2, c. 10].

C 1enpo0 BpEMEHHOI'0 CHATHS COLMAIbHON HaNPsKEHHOCTH BIla-
CTH TMEpUOINYECKH MepecMaTpUBAIOT MPHUHIUIBI CIPaBEeIMBOCTH,
BHOCs onpaBku B Koncrutynuro PO, koropast popmasibHO BEIOTHSET
UL CTpaHbl POJb «OOMIECTBEHHOI'O JIOTOBOpPa». JTOT CHEeNU(pHYECKH
poccutickuii ipueM Obl1 BHOBH npuMeHeH B 2020 r. B Tekcre HOBBIX
MOMPaBOK OOHAPYKUBAETCSI CTPEMJICHHE K COIMAJMCTHYECKHM pac-
MPEACTUTEIIHBIM OTHOLIEHHUSIM, XOTs H3HAdanbHble JHOepaIbHbIC
YCTAHOBKH HE YIpa3[HEHbl. B uTore mmeer Mecto pacxoxJIeHHE MexX-
Iy OyKBaJbHBIMH KOHCTHUTYLIMOHHBIMH TOJOXKEHHSIMH U TPaBOCO3HA-
HUeM Hapopaa Poccuu, BeIpakaroluM UEU CIIpaBeAINBOCTH KaK «IIpa-
Ba MHTYHTUBHOro» [3, c. 25].

Eme Gonee cnokHO JOCTHYBL corflacHsi B MOAXOAaxX K CIpaBel-
JUBOCTH B MEXAYHAPOAHBIX aenax. Paccmorpenuto ¢uocodceko-
MPaBOBBIX MPOOJIeM MoJAepKaHUs MUpa U Oe30MacHOCTH TMOCBSIIEHA
craths b.H. Kamaukosa, nmpodeccopa llkonsr dpunocodun dakynbrera
rymaHutapabix Hayk HUY «Bpicmiasg mkona 3KOHOMHUKH», JOKTOpa
¢unocodckux Hayk [1]. B 310l cTaThe yueHslil moaBepr apryMeHTHPO-
BAaHHOM KPUTHKE COBPEMEHHYIO TEOPHIO CIpPaBEAIUBOM BOWHBI. OH
MpOoaHaIM3UPOBAT HanOoJiee M3BECTHBIC KOHIIECMIUH CIIPABEAINBOCTH,
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KOTOpBIC OBbUTH COPMYIMPOBAHBI B Pa3IMYHBIE UCTOPUUYECKUE DIIOXH,
U TIPUILET K BBIBOAY O TOM, YTO TEOPHS CIPaBEATUBON BOWHBI HE COOT-
BETCTBYET HHM OJHOM M3 TAaKMX KOHLENIMH. JTa Teopus «...mapa-
3UTHPYET Ha TPaIUIIUK, HE BAABAsCh B €€ CMBICIBI U CYTh» [1, c. 154].

Kak cumtaer b.H. KamnukoB, upmes Bo3Me3aus, KOTopas, Ha
MEpBBIA B3I, MOXKET OBITh HCIOJBb30BaHA B ILENSIX OOOCHOBAHUS
«CHpaBEIIMBOCTHY» BOMHBI, HHTEPIPETUPYETCS B 00CYKIAEMOM TEOpUHU
W3HIIHE 0OHOOO0KO. «Bo3Mesanem» oOBSBISIETCS HaKa3aHWE HEAEMO-
KpaTHYeCKUX MPABHUTEIBCTB 32 «TPEXU» MPOTHUB MpaB U CBOOOJ Uelo-
Beka. Ho xepTBaMu «BO3ME31UsA» CTAHOBHUTCS NOYEMY-TO HaceleHHE
TOrO0 TOCYAAapCTBa, MPOTHUB KOTOPOrO BENETCS SKOOBI CIIpaBeAMBasi
BOIfHA, T.€. HOCUTEIIN «CBSIICHHBIX» MpaB U cBobox. K Tomy xe co-
BPEMEHHOE MEXAYHapOJHOE MPAaBO HE OMPAaBIbIBAET HUKAKON HMHOM
BOITHBI, KpoMe 000poHUTENbHON. Jlaxe ucxoms u3 coodbpaxeHuit dop-
MaJbHOW CIIPAaBEATMBOCTH, COTIIACHO KOTOPBIM CHPABELIMBOM MpHU3HA-
ercs BOMHA, COOTBETCTBYIOIIAS MPOLEAYPHBIM MEXaHU3MaM MpUMEHe-
HUSI BOCHHOH CHJIBI, HEBO3MOXHO OOOCHOBBIBATH BOOPYKEHHOE
HamaJeHue MOoJ MPEeIUIOroM 3allMThl HaBI3bIBAEMbIX LieHHOCTeH. Jlro-
0oe HCIoIb30BaHNE MEP BOGHHOTO XapaKTepa MPOTUB TPETHEro rocy-
JapcTBa IOMYCTHUMO TOJIBKO Paayl IPUHYKICHUS MOCIETHETO K MUPY U
OCYILECTBIISIETCS MCKIIOUMTENbHO ¢ caHkuuu CoBera beszomacHoctu
OOH [1, c. 155-161].

ABTOp OTMETHJI, YTO TEOPHs CHPABEIIMBOH BOMHBI 3aHUMAcET
MPOMEXYTOUHOE TONOKEHUE MEXAY Malu(puU3MOM U MUIUTAPU3MOM H
JaeT BO3SMOXKHOCTh TPUMEHATH ABOWHBIE CTaHAapThl. Ha ee ocHOBaHUM
MOYXHO M OTBEpraTh BOWHBI, U ONPaBIABIBATh UX, U TPeOOBATh UX pPa3Bsi-
3pIBaHMs W BeaeHus [1, ¢. 162-163]. B nmonuTHueckux Iensx dTa Teo-
pHsl HIIET MopanbHOEe O0OCHOBaHHE B (akTax, MPEAB3SATO OLCHUBac-
MBIX €0 B KauecTBE NPUMEPOB, KOTOPHIE OHA cama K€ CTPEMHUTCS
ompasaath [1, c. 164]. Teopust mpaBa pelmIMTEIbHO OTBEPraer TaKOro
poJia mpHeMbl JISTHTUMAIMK CIIOPHBIX (akToB [8, c. 458—459, 514].

CoOOTBETCTBEHHO, MPU3HATH CIIPABEIMBOCTh BOWHBI IOITYCTHMO
TOJILKO B CHJTY BBICIIErO MPUHIUIA, aBTOPUTET U HOPMATUBHOE 3HAUE-
HUE KOTOPOTro HE HYXIAIOTCA B NMOATBEpKACHUH. Peus uaer o ¢eHo-
MmeHe, umenyemMoM . Kenbsenom «Grundnormy» — «OCHOBHasi HOpMay
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[1, c. 164]. [TogoOHas oTChIIKA, OHAKO, cama 1o cebe He peraer mpo-
6I1eMy PaBOBOTO UIIM MOPAILHOTO 00OCHOBAHUS BOMHBI'.

B cBs3u ¢ atum b.H. KamnukoB nputien K BBIBOAY O TOM, YTO B
COBPEMEHHBIX YCIIOBUSIX HHKAKyH0 BOWHY HENb3sS CUUTATh CIIPABEIIIH-
Boil. BoitHa 00opoHUTENbHAS JIETUTUMHA KaK HE0OXOAMMOE 3710, KOTO-
PO€ OCYIIIECTBISIETCS «CO CIe3aMH Ha TJla3ax». JTa BOWHA ONpaBIaHHA,
HO TOCIEACTBHsI €¢ Hempeackazyembl. CIpaBeUIMBOCTh M OIpaBJIaH-
HOCTh HE TOXJICCTBEHHBI, TaK KaK CIPaBEIJIUBOCTh OTIMYACTCS 00BEK-
TUBHOCTBIO M MMEET 0OJiee BBICOKHI CTAaTyC, [0 CPAaBHEHHUIO C OMpaB-
JTAHHOCTBIO, KOTOpasi HOCUT CYOBEKTUBHBIM XapaKTep W OlUpaercs Ha
CUTyaTUBHBIC (OI[EHOYHBIE) KpuTepuu. [Ipu3HaHue BCSIKOW BOWHBI «I10
YMOJTYAHUIO» HECIPABEJIUBEIM JIEIOM ObLIO OBl BaXKHBIM CJICPKHBA-
IOIMM (PaKTOPOM, KOTOpBIH OoJiee HAJIEKHO COXPAHUT MUDP BO BCEM
MHUpE, YeM COMHHTENbHAs TEOpHUs CIpaBeyiuBoHd BoWHHI [1, c. 152,
164-166].

JleicTBUTENBHO, BBICHIMKA W KATETOPUYECKUN WMIIEPATUB CIIpa-
BEJIMBOCTH HE MpUEMIIET THOKUX W PaCIUIBIBYATHIX (HOPMYITHPOBOK.
OOBEKTOM BOJIEBBIX CTPEMJICHUH U IICJICHANPABICHHBIX YCHIIUN JTOMXK-
Ha OBITh 0E30rOBOpOYHAsI COI[MAIbHAS YCTAHOBKA, 332 CUET CIICHOBAHUS
KOTOPOH (pOpMHPYETCs TPABOCO3HAHUE U BHICTPAMBACTCS JIMHUS TTOBE-
JIeHUs. DTU Cy)KIeHUs OyIyT MpaBWILHBIMU KaK JUIsl TIPABOBOM IICHUXO-
JIOTHH, TaK U JUIst 00Jiee BHICOKOTO YPOBHS MPABOCO3HAHHMSI — IPAaBOBOM
WJICOJIOTUU.

YKaknmuu Kwunrxan, crapmmii npernopaBatens [llkoner mpasa
Yuusepcutera [nmasro, BenmukoOpuraHus, paccMaTpuBacT TEMaTUKY
(hopMHpOBaHUS TIPAaBOCO3HAHUS, ONMHUPAIOIIErocs Ha HJIealbl CIIpaBel-

1Hp06JICMa cocTouT B TOM, 4TO B KoHremmu I'. Kenp3eHa ocHOBHas HOpMa
M3HA4YaJIbHO PacCMaTpPUBAIACh KaK TMIIOTETHUECKas, a B Ooyiee MO3HEH BEpCHH — Kak
¢uxTrBHas (cM.: AHTOHOB M.B. Uncroe yuenne o npaBe IPOTHB €CTECTBEHHOTO IIpa-
Ba? // 'anc Kenb3eH : aucroe ydeHue o Ipase, CIPaBeJIMBOCTh M €CTECTBEHHOE TIPaBo :
mep ¢ HeM., aHr., ¢p. / cocT. u BcTynuT. cT. M.B. AnronoBa. — Cankr IlerepOypr,
2015. — C. 42-43, 94-95). BeiTrie OCHOBHOM HOPMBI JIHIIb JIOTHYECKU MTOCTYAUPYETCS,
a «BMECTWJIMIIEM» TaKUX yMO3AKIIOUCHHUH SIBISCTCS MPAaBOCO3HAHHE UeJIOBEKa (CM.:
Junukun A.B. VcTopust 1 METOONOTHST aHATUTUYECKON FOPUCIPYACHIMY : y4e. 1mo-
cobne. — Mocksa, 2020. — C. 33-35). Takas HOpMaTHBHAsI OCHOBA CIIPABEAIMBON BO¥I-
HBI TIPE/ICTABIISIETCS OYEHb HETPOYHOH, KOJIb CKOPO BO33PEHHS WICHOB MHPOBOTO CO-
o0IecTBa 1o ATOMY ITOBOIY HE COBIIAAI0T. MHUMOE €AMHCTBO YKA3aHHBIX BO33PEHHUI
TIPUIHCEIBAETCSL YCIOBHOMY «OTKPBITOMY» OOIIECTBY HJICONOTHEH, MpOIaraHanupyro-
el Ty WK UHYIO BOUWHY. — [Ipum. asmopa 0630pa.
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JMBOCTH, B KOHTEKCTE MOJTYYEeHHUs I0pUIHNUECKOro oopa3zoBanus. B cBo-
el cratbe [9] OHa yka3ana Ha BaXKHOCTh COXPAHEHHUS U Pa3BUTHUS YOEK-
JEHUH O MPUBEPKEHHOCTH MPUHLMITY COLMATIBHON CIPaBEAIMBOCTU B
CO3HAHMM IOPUCTOB, HayMHAas CO CTyIeH4YecKoil ckambu. Cucrema
IOPUIMYECKOr0 00pa30BaHMs JOIKHA OBITH OpraHU30BaHa TaKUM 00pa-
30M, 4TOOBI OOECIEYUTH MPOYHOE YCBOCHUE CTYyIEHTAMHU-IOPUCTAMHU
yKa3aHHbIX Hayasl. OIHAKO 3a4acTyi0 B MPOLECCE MOMYyYCHHS IOPHIHU-
YeCKOro 00pa3oBaHMs YCTPEMIICHHS CTYIIEHTa K COLMANbHON CrpaBel-
JMBOCTH mofasisirorest [9, p. 10-11].

C Touku 3peHusi aBTOpa, yciuoBHeM 3(PQPEeKTUBHOTO (HOpPMHUPOBa-
HUS HAJJIeXKalleld yCTaHOBKU Y CTY/IGHTOB (IOPUCTOB) CITYXKHT MX BOBJIE-
YEHHOCTb B COLMAJIbHBIE TPYIIIBI C KOJUIEraMH (FOpHAMYECKUE KITMHUKH,
npodeccroHabHBIE COO0IIECTBAa U T.I1.), T/A€ BO3MOXXHO IIEPEHHUMAThH
OMBIT OT CIEUHUAJHMCTOB cTapuiero nokojeHus [9, p. 12-13], a Taxxe
npuiaraTb COOCTBEHHBIE YCHIINS B JIEJI€ 3aIIMThI COLMANbHON CIpaBel-
TMBOCTH. B nasnbHeleM HaKOIJICHHBIM OMBIT MOXKET MpeoOdpa3oBaThes
y IOpHCTa B «IIpuBbIUKy pearupoBath» (habit of responding) na Hecmpa-
BEIUIMBOCTh U MIPOTHBOJICHCTBOBATS ¢if [9, p. 14-15].

Ha ypoBHe npaBoBOii MIEOIOTUN 3TH COLUAIFHO-HPABCTBEHHBIE
YCTaHOBKM U TPOLIECCHl MX OOpa3OBaHUsSI BIMCHIBAIOTCS B TEOPETUKO-
npaBoBble Monenu. [IpuMephl STHX Mozenell 1 MEeTOIOJIOTHUECKHE ac-
MEKTHl MOJO00HOTO MOJENupoBaHus H3ydarorcs B cratee P.®d. Crena-
HEHKO, JIOKTOpa IOPHIMYECKUX HayK, mpodeccopa Kadeapsl TEOPHH H
ucTopuu rocynapctBa u mnpaBa Kaszanckoro (IIpmBomkckoro) dene-
panbHOro yHUBEpcHUTETa [4]. ABTOpP MCXOAWUT U3 MOCTYJIATa O TOM, YTO
3aKOHHOCTh M CIIPaBEJIMBOCTh MPEACTABIIOT CO0OH mpeamucaHus,
pa3IuyHbIe MO COAEpKaHUIO. 3aKOHHOCTh TpeOyeT HEYyKOCHUTEIbHOU
peanu3anyy NpaBOBBIX HOPM U MperoiaraeT AeicTBHE MPUHLIMIA 3a-
KOHHOCTH [4, c. 80].

Heo0xoaumMo oTMETHTB, YTO MPUHLMI 3aKOHHOCTH OXBaTHIBACT
co0oil ToNpKO (opMajbHBIE ACHEKThl BEPXOBEHCTBA NpaBa, TaKUE Kak
001muii XapakTep HOpM MpaBa, 0OHAPOJOBAHUE ITHX HOPM, OTCYTCTBHE,
KaK TpaBWIO, y HUX OOpaTHOW CHIIBIL, SICHOCTH HOPM, HENPOTHBOPCYH-
BOCTb HOPM, MTOCTOSIHCTBO HOPM BO BPEMEHH, BBHIITOIHUMOCTh HOPMATHB-
HBIX TPEANMCAHUN W aJICKBaTHOE MpaBonpuMeHeHue [6, c. 53, 61-116].
P.®. Crenanenko nomemnaer NOAO0OHOTO POAA MPOSIBIICHUS 3aKOHHOCTH
B «3aKOHOIMOPSAJOK» — UACAIBHYIO MOAEND JJIsl TOr0, YTO COCTaBIISET
rule of law. CrpaBeyIMBOCTh, HPABCTBEHHOCTh M MHBIE COACPIKATEIb-
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HBIC acMeKThl BEPXOBEHCTBA MpaBa SBIISAIOTCS UIA 3aKOHONOPSIKA
BHeIHNMH [4, c. 80-81]. DT HOpMaTUBHBIE CTAHAAPTHI HE BBHIBOISTCS
W3 MPUHIIMIIA BEPXOBEHCTBA MPaBa.

P.®. Crenanenko B cBO€i KOHIEMIINM OTHOCUT CIIPaBEAINBOCTh
K cucTeMe mpaBomopsiaka. Jis Mozmenu mNpaBomopsaKa KaTeropus
CHPaBEeNINBOCTH (PUKCHPYET TAaKOE COCTOSHHUE 3aKOHOIMOPSIIKA, KOTOPOE
BOIUIOIIAET HanboJiee CyIIeCTBEHHBIE CBA3M U OTHOILECHUS! 00BEKTUBHOM
COLMAJIbHON PeasbHOCTH ¢ MEXaHH3MaMH, CIIOCO0aMU M TEXHOJIOTHUAMH
ee HOpMHUpOBaHHs. B comepkaHMu mNpaBoONOpsAKa 3Ha4YeHUE Oyaer
WUMETh HE TOJBKO COOTBETCTBHE MOBENEHHUS CYOBEKTOB NMPABOBBIM HOP-
MaM, HO ¥ OLIEHKa 3THX HOPM KakK CIPaBEIJIUBBIX JTMOO HeCIpaBeasIu-
BbIX. Kpome Toro, mpaBonopsgok ¥ 3aKOHOMOPSAOK CKIIaAbIBAIOTCS B
COLIMANIbHBIN MOPS/IOK, OOBSICHAIOUIMK, KaK MMEHHO 3aKOH, MpaBOBas
WIHM WHas COLMajibHAs CUCTEMa CBSI3aHBI MEXIy co00il U B3auMoeii-
CTBYIOT BO OJlaro 4eioBeka, o0uiecTBa u rocynapcrsa [4, c. 81].

[Ipouecchl U3MeHEHHs B CHCTEME COLMAIBHOTO MOpsIIKa, IIe 3a-
KOHOIIOPSAOK U TIPABOMOPSAAOK BCTYNAIOT B MMPOTUBOPEUHE APYT C ApY-
rom, OyayT MpOTEKaTh pa3iuyHO B 00IIecTBax (LIMBHIIM3ALUAX) C OTIH-
YaloUIMMKCA THIIAMH MTPaBOCO3HAHHUS. 3amaJHble CTpaHbl PUBEPIKEHBI
CBETCKOH MapajnurMe I0pHINYecKOro MBIIIICHHUS, CyTh KOTOPOH COCTO-
UT B TOAJIEPKaHUHU 3aKOHOMOpAaKa. CTaHAapThl CHPaBeJIMBOCTH OKa-
3BIBAlOTCS OTOPBAHHBIMH OT MOpAJId M PENTUTUH, TIO3TOMY HPaBCTBEH-
Hasl OICHKA IOPUAMYECKUX HOPM CUMTaeTcsl HeyMecTHOH. CBeTckuid
WAEOJOTHYECKHI MOAXO0/1 K CIPaBEIMBOCTH IPUIIHCAH JTUOepaTbHbBIMH
KOHLIENIMSIMA aOCTPaKTHOMY YENOBEKY 10 YMOIYaHHIO — B KAa4eCTBE
THIIOTETUYECKOT0 HCXOTHOTO MOJIOKEHHSI («E€CTECTBEHHOT'0» COCTOSIHHSA)
JI0 MOMEHTA 3aKJII0UEHHUs «OOIIECTBEHHOTO JJOTOBOPay MIIH TOCTHKEHUS
«cornacus». Ho MeHTalIuTeT poccuiickoro HacelneHHs, OCHOBaHHBIN Ha
WHOM, MOpPajbHO-PETUTHO3HOM MOHUMAaHHUU CIPaBETMBOCTH, OTTOpPTa-
€T TaKue MBICIICHHBIC ITpueMsl [4, ¢. 82-84].

Bnaronapss MopanbHO-pENTUTHO3HON TMapaaurmMe, B POCCHICKOM
MpaBOCO3HAHMU O0pa3yercss OocTpas peakluss Ha HEeCHpaBeIIMBOCTH
JEUCTBYIOIIMX 3aKOHOMOJIOKECHUH, B CBSI3M C YeM MO3UTHBHOE IPaBO
MOXET paccMaTpUBaTbCcA KaK HEYTO UY)KEPOAHOE M BHELIHEE. DTHM
OOBSCHSIOTCA HEyAaul B MOMNBITKaX BlacTeld BHEAPHUTH B POCCUHCKYIO
COLIMANIBHYIO PEaNbHOCTh MPUHIMIIBI CIPABEATHMBOCTH, 3aMMCTBOBAH-
HBIC U3 3aMaJHBIX JTHOEPATbHBIX UACOIOTUH. DKOHOMUYECKUE U MOH-
THdeckue npeodpazoBanus 1990-x TonoB MOBIEKIH 332 COOOW TOMBKO
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MOSIBJICHUE B OOILECTBE KY/IbTa Ha)KHBBI, a MO3UTHBHOE TPABO BOCIIPH-
HUMAETCsl KaK CPEACTBO HAaXKUBBI. 3aIo3jaas peakiys MpaBOTBOPIICB
B BHUJIC arpECCHBHBIX OrPaHUYMTEIBHBIX MEP 3aKOHOIATEILHOTO PEry-
JUPOBaHUSI TONBKO ycyryOmser curyauuio. B poccuiickom oOrmiecte
YKpEIUIeTCsl TIPAaBOBOM HUTWIIM3M M PacTeT HEIOBEpHE K MpaBy Kak K
perynstopy. s pemenus npodiaeM peKOMEHIyeTcsl YCTaHOBHUTh Tpa-
HUIIBI TO3UTHBHO-TIPABOBOTO BMEIIATEIBCTBA B OOLIECTBEHHYIO Cepy
U TPEOJI0NIeTh OTCTPAHEHUE TPYLIIIMXCS OT BJIACTH U OT COOCTBEHHO-
cru [4, c. 85-86]. DddexTrBHas pa3paboTka HayKOH MPaBOBBIX pelle-
HUI{ B 9TOM HaIpaBlIeHUH TPeOyeT MPUMEHEHHS MEeXIUCIUILITHHAPHOTO
noaxona [4, ¢. 79-80, 88].

Wrtak, coBpeMEHHBbIC HCCICIOBAHHS ITONTBEPKIAIOT MPaBUIIb-
HOCTh CYXJICHUSI O TOM, YTO BOIUIOLICHHE COLMAJIbHOW CIPaBEIIHBO-
CTH B TIpaBe SBISCTCS HEMPEMEHHBIM YCIOBUEM COXPAHEHHs MPaBOM
3HAYEHHUSI MPHOPUTETHOrO MCTOYHUKA PEryJIMPOBaHUs OTHOILCHUI B
ob1iecTBe.
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JIOTUH W FOPUAMYECKON MPAKTUKU TOSBISIFOTCS HOBBIC MPUHIUIBI, U
TpeOyeTcs aHAIM3 HE TOJIBKO UX COJIEPYKAHUS, HO ¥ IPHMEH CHUSI.

B coBpeMeHHOH Hay4YHOH FOPHUIMYECKOH JIMTEPAType BOIPOCHI
IIPUHIIMIIOB IIpaBa Yallle BCEro PacCMaTPHUBAIOTCI C TOUYKH 3PSHUS TCO-
puH npasa. MIMeroTcs onpeaencHHbIe HaydHbIe Pa0OTHI, TOCBAIIECHHEIE
W3YYEHUIO COBOKYITHOCTU MPUHIIMIIOB, 3aKPEIJICHHBIX B KOHKPETHBIX
oTpacisix mpaBa. McTtopuss oTeuecTBEHHOM HayKd IOKa3bIBAaET, UTO
M3y4YEHUE TPUHIMIOB KOHCTUTYLHOHHOTO MpaBa YXKe JIUTEIbHOE
BpeMsl TPEACTaBISAET COOOM CaMOCTOSATEIBHOE HANpaBICHHE HAYKH
KOHCTUTYIIMOHHOI'O mpaBa. BMecTe ¢ TeM H3-3a CYIIESCTBYIOIIEIO MHO-
JKECTBA MPUHIUIIOB KOHCTUTYIIMOHHOT'O MPaBa OHU KaK COBOKYIHOCTh
PEAKO ABISUTUCH 00BEKTOM HCCIETOBAHUS.

MoHorpadus ctapiiero Hay4YHOro COTPYAHUKA OTeNa MpaBOBe-
neanss MHUOH PAH, kanaupgata MOpUAMYECKMX HAyK, JOLIEHTa
N.A. AnemkoBoi m03BOJISET TO-HOBOMY B3IJIIHYTh Ha KOMILIEKC KOH-
CTUTYLIHOHHO-TIPABOBBIX MPUHIIUIIOB, MOTPY3UTHCS B UX COACpPKAHUE,
(hopMBI BRIpOKEHUS U BUABI. 3HAYMTEIBHOC BHUMAHKE aBTOP YIIENISCT
XapaKTePUCTUKE TPUHITUIIOB KOHCTUTYIIMOHHOTO IpaBa, UX HAYYHO-
JOKTPUHAIEHOMY W MPAKTUYECKOMY MTOHMMAHHIO, a TAKKE MTPAKTUKE UX
WHTETPAaTHBHOTO TPUMEHEHUS B CyleOHOM aestenbHocTH. M. A. Aeni-
KoBa mocBaTuiIa Oonee 10 JieT M3ydeHUIo BOMpOca O MPUHIIMIIAX KOH-
CTUTYLIMOHHOTO IpaBa, UX COOTHOIICHUSI C UHBIMU COLMAJIBHBIMU pe-
TYJISTOPAMH, TPUHIIMIIAMA M HOPMaMH MEXKIYHAPOJAHOIO IpaBa W B
3Tol MOHOrpaduu 0cob0e BHUMAHHUE YACHSET CHCTEME OCHOBHBIX
MIPUHIIMIIOB KOHCTUTYIIMOHHOTO TIPaBa M aHAJIM3y TeX, KOTOpble HauOo-
Jiee BOCTpEOOBAHBI B IIPABOIPUMEHUTEIILHON MTPAKTHKE.

BBuay 0co0oii 3HAYMMOCTH B TJI00ATH3UPYIOIIEMCS OOIIECTBE
KOHCTUTYIIMOHHOT'O MpaBa IebI0 UCCIAENOBAaHMS, KaK MUIIET aBTOP BO
BBEJICHUH, SIBJIACTCS pa3paboTKa METOJI0JIOTHYECKON OCHOBBI pean3a-
LMY TIPUHIIMIIOB KOHCTUTYIIMOHHOIO IpaBa B CYACOHOW MPAKTUKE U
OIIpeNeICHne OCOOCHHOCTEH MPaKTHYECKOr0 MPUMEHEHUS WX B Jes-
TEJILHOCTU OPraHOB KOHCTUTYIIMOHHOIO KOHTpouist. KoMruiekcHas, 00b-
€KTHUBHAs, BHYTPEHHE COIJacOBaHHAs U YCTOWYMBO pa3BUBAIOLIASICS
CHCTEMa NPUHIIMIIOB KOHCTUTYIMOHHOI'O IpaBa B HACTOAIIEE BPEMs
TpeOyer MoCTOSAHHOM HayuHol orenku (¢. 10-11).

PaGora Bximrouaer Tpu TiaBbl: «[IpHHIUNEI KOHCTUTYIIHOHHOIO
IpaBa KaK YHHUBEPCAIBHBIM DPEryISTOpP OOIIECTBEHHBIX OTHOIICHHII»
(rmaBa 1); «Cucrema NPUHIMIIOB KOHCTUTYIIMOHHOTO TpaBa Poccun

150



Pegp. kn.: Anewmkosa U.A. Ilpunyunvl Koncmumyyuonnoz2o npaea:
ONbIM KOMNIEKCHO20 UCC/I€008AHUSA U NPUMEHEHUA

(rmaBa 2); «Buapl NpUHIUIIOB KOHCTUTYLIMOHHOTO NIPaBa U TEHACHIINU
ux pa3sutHa» (rnaBa 3). IIpexnme Bcero aBTOp HCCIENYET TEHE3HC
MPUHIUIOB KOHCTUTYIMOHHOTO MPaBa M PAcKphIBACT IMOHATHE U MPH-
3HaKM W3y4YaeMBIX MPaBa, IOKa3bIBAET UX COOTHOLICHUE C Pa3IMYHBIMU
(hopMaMu BBIpaKeHHUs MPUHLMIIOB M COLMANBHOE Ha3HAUYCHHE U pery-
JSITUBHBIA TOTEHIIUAI 3TUX TPUHIIHIIOB.

[TpuHIMIBI KOHCTUTYIMOHHOTO TPaB paccMaTpUBAIOTCS aBTO-
POM Kak JOJDKEHCTBOBAHUS, ONPEAEISIOIINE MOJETb TOCTPOCHUS KOH-
KPETHBIX MPABOBBIX HHCTUTYTOB. Hapsimy ¢ HOpMamMu M TNPHHIUIIBI
KOHCTHUTYLIHOHHOTO TIpaBa SBIIIOTCS €0 COCTABHBIMH 3JEMEHTaAMHU.
OTH 3JeMEHTHl B3aUMOCBS3aHBl C WHBIMH TPABOBBIMHU SIBJICHHUSIMH, B
TOM YHCJI€ C KOHCTUTYIIHOHHBIME TTpeanucanusmu (c. 33).

Baxnoe 3HavyeHue i (OPMHPOBAHUS CHCTEMBI MPHUHIHUIIOB
HUMEeT pa3rpaHHyYeHUe TaKUX MOHITUH, KaK «KOHCTUTYLIMOHHbIE IPUH-
UunbD (MU NpUHIMITEL, 3aKkperuieHHble B Konctutynuu P®) u «npun-
UMbl KOHCTUTYLMOHHOTO mpaBa». W Te u npyrue umeror obmme u
ocoOeHHbIe 4epThl. Tak, KOHCTUTYLMOHHBIE NPHHIUIBI UMEIOT HaJ0T-
pacieBoil XapakTep M BKIIOYAIOT NPaBOBYIO HWH(POPMALHUIO, COAEpXka-
uyro obupe TpeboBaHus, chOPMUPOBAHHBIE B pe3yNbTaTe 3aKOHOMEp-
HOr0 0000IIeHNS PaOHATBHON MOJIENTH OpraHU3alul B3auMOACHCTBH
JUYHOCTH, OOIIECTBAa W TOCYAApCTBA. JTH NMPHHLUIIBI NpeIHA3HAUCHBI
JUIsl 001Iero BO3/AEHCTBHS Ha OOIIECTBEHHbIE OTHOLICHUS M UX YIOpS-
JOYMBaHUs, a TAaKKe OLEHKH B IIEJIOM MPAaBOBOIO PETyIHPOBaHUSI.
JlaHHBIE IPUHIMITEI BHICTYIIAIOT B KAYECTBE [IEPBUYHOTO DJIEMEHTA IS
(hopMHPOBAaHUS CHCTEMBI MPHUHLHUIIOB HE TOJBKO KOHCTHUTYLIHOHHOTO
MpaBa KakK BEAYIIEH OTpaciyd POCCHICKOro MpaBa, HO M BCEX oTpaciei
pOCCUiiCKOro mpasa.

[TpuHIMIBI KOHCTUTYHHMOHHOTO TpaBa IMOHUMAIOTCS aBTOPOM
KaK JOJDKEHCTBOBAHUS, OMPENeNsIoIne MOJIENb TTOCTPOCHHSI KOHKPET-
HBIX MPaBOBBIX MHCTUTYTOB U SIBJISIOLIMECS HApsALy C HOPMaMH KOH-
CTUTYLMOHHOTO TpaBa UX COCTaBHBIMH 3JeMeHTaMu. C TOUKH 3peHus
W.A. AnemkoBo#, MpUHIMITEI KOHCTUTYLIMOHHOTO MpaBa U KOHCTHUTY-
LIUOHHBIC MPUHIUIBI, XOTS W OAWHAKOBBIE MO CYIIHOCTH, pa3HbIe MO
(YHKUMOHATBHOMY TpEAHA3HAYEHUIO, U MX CIeqyeT paccMaTpUBaTh
Kak obmiee u yactHoe. [[puHIMIBI KOHCTHTYLIMOHHOTO MpaBa — MMIIe-
paTHBHBIE YCTAaHOBKH, BKJIIOYaeMbIe B COJEp)KaHWE KOHKPETHOT'O Mpa-
BOBOI'O MHCTUTYTA, @ KOHCTUTYLIMOHHBIE TPUHLIUIIBI — IPABOBBIE MPe-
MUCaHUs, HEMOCPENCTBEHHO 3aKpeIUIeHHbIE B TEKCT€ KOHCTUTYLIHH.
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OOmuM y HUX SBJISIETCS KOHCTHTYLHOHHOE SIIPO, HA OCHOBE KOTOPOT'O
oHU (HOPMHPYIOTCH, T.€. UX COJEpXKaTelbHas 4acTh. Takoe pasrpaHu-
YeHUe NaHHBIX KaTerOpHUi, 0 MHEHHUIO aBTOpa, MMEET Ba)KHOE 3Haue-
HHUE B MPOLECCe BHICTPAWBaHUSI CHCTEMbl MPHUHIMUIIOB KOHCTUTYLIHOH-
Horo mpasa (c. 32-33).

OOmmas KoHIENUUs MOHOTpa(puu COCTOUT B BBICTPAaUBAHUU CH-
cTeMbl 3TUX NpUHIKIOB. C 3TOH LENbI0 aBTOP PACKPHIBAET CYIIECTBY-
IOlIMEe B HAYYHOH MPaBOBOM ITUTEPAType OCHOBAHUS AJIS X KiIacCU(H-
Kaluy, TpemiaraeT coOCTBeHHYI0 cucreMy. s ee mocTpoeHHs
MPUHIUNBI KOHCTUTYLIMOHHOI'O TIpaBa MpeAjaraercs paccMaTpuBaTh
KaK KOHCTUTYLMOHHO-TIPABOBHIE YHHBEPCYMBI, KOHCTUTYLMOHHO-TIpa-
BOBBIC HAppaTUBBl U KOHCTUTYLIMOHHO-IIPaBOBbIE KOHIENTH (c. 129-
130). OT0 MO3BOISIET UX CUCTEMATU3UPOBATH MOCPEACTBOM KOHCTHTY-
LUOHHON TAKCOHOMUH.

KoHcTUTYIMOHHAs TaKCOHOMHS OIpenensiercs Kak CpeACTBO
KOHCTPYHPOBaHHUS COIVIACOBAHHOW CHUCTEMBI MPUHLIUIOB KOHCTUTYIH-
OHHOrO TipaBa. KoHIeNnus KOHCTUTYIIMOHHON TaKCOHOMHH, B paMKax
KOTOpOH HCclenyeMoe MpaBoOBOE sIBICHHE MO3MLIMOHUPYETCS B Kaue-
CTBE YHHMBEPCAJIBHOTO PEryisiTopa, MO MHEHHUIO aBTopa, oOmajgaer
MpeXJe BCEro HOPMAaTUBHOCTBIO U BBICTYIAEeT HEOOXOAUMBIM YCIOBH-
€M IMPaBOTBOPYECKOM, HHTEPIPETAIUOHHOM, TPaBOpeaTu3allMOHHOM, B
TOM YHCJI€ ¥ IPAaBOIPUMEHHUTEIbHON AesTensHoCcTH (¢. 136).

Cpenu TeHIEHUUH Pa3BUTHUSI CUCTEMBbl IPUHIMIIOB KOHCTUTYIH-
OHHOT'0 MTPaBa BBIACISAIOTCS. U PACKPHIBAIOTCS CIIEAYIOIINE: COXPAHEHHE
NPUHIUIOB KOHCTUTYLMOHHOTO IpaBa KaK LEHHOCTEH, WMEIOLINX
¢dbyHIaMeHTaJIbHOE 3HA4YeHUE Il TOCYAapcTBa, M KaK MPHHLMIIOB,
ONPEIENSIOIMX HE TOIBKO OCHOBY IOCYJapCTBEHHOI'O YCTPOWCTBA, HO
W OCHOBY B3aUMOJIEHCTBHSA YeIOBEKa, 00IIECTBAa M FOCYAAapCTBa; OTKa3
OT ONpeAeIEHHBIX MPUHIMIIOB KOHCTUTYLIMOHHOT'O MpaBa W OXHOBpE-
MEHHO BOCTPEOOBAaHHOCTH NMPHHLIWIIOB KOHCTUTYLHOHHOTO MpaBa MpH
pa3paboTKe NOKTPHH W CTpaTerui pasButua Poccuiickoro rocynap-
CTBa; pacIIMpEHNE BUJIOB IPUHIIUIIOB; HE3BI0IEMOCTD si7jpa MIPUHIIUIIOB
KOHCTUTYIIMOHHOTO 1paBa (c. 207-216).
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Kamnanus CTOPOHHHUKOB BbIXOJa COG,Z[I/IHCHHOI‘O KOpOHCBCTBa
n3 cocraBa EC mnpoxoawia 1moJ JO3YHIOM «BCPHEM KOHTPOJIb», KOTO-
pBII>’I B 4HCJIC MPOYCTro moApa3dyMceBal BO3BpAlICHUC MApPJIaMCHTCKOI'O
CYBCPCHUTECTA — OCHOBOITIOJIAraromicro rnmpuHiuIia, Ha KOTOpoM CTPpOUT-
Cs BCs CHCTEMA BJIACTHU B BCJ'II/IK06pI/ITaHI/II/I, - KOTOpI:IfI, Kak ImoJarajin

! Kooanesa Ceemnana Heopesna — Begymuil HaydHbII COTPYJHUK OTAENA IIpa-
poBeneHnss MHMOH PAH, kauz. 1opua. HayK.
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MHOTHE KUTEIH CTpaHbl, ObUT yTpadeH mocjie BCTyIuieHus B Epporeii-
CKHH co103, ockoibKy npaBo EC crajgo mMers OonbplIyio opuanye-
CKYIO CHJTy, YEM 3aKOHBI CTPAHBI.

JleficTBUTENBFHO, WIEHCTBO B EBpocoro3e ocnadbuio Kak aBTOpH-
TET MapJiaMeHTa, TaK U ero BO3MOXKHOCTH IO MPUHSATHIO COOCTBEHHOTO
3aKOHOZATENBCTBA MO BOMpOCaM, MEpelaHHBIM Ha 0OIIeeBpoIeiCKuii
ypoBeHb. B 2010 r. buGmmoreka IlamaTel oOmuH oOHapyKuia, 4To
okosio 50% Bcex OpUTaHCKUX 3aKOHOB, NPUHMUMAEMBIX KaXKABIH TOA,
ocHoBaHbl Ha mpaBuiax EC nubo mpocto 3akpemisitor npaBo EC B
HaILMOHAJILHOM 3aKoHonaTenbcTBe'. Ha MOMEHT MPUHATHS PENIeHHS O
BbIXoAe u3 EBpocoro3a B crpane aelictBoBasio 6onee 12 Tvic. HOpMa-
TUBHBIX MPABOBBIX aKTOB, COIEPXAIINX MPaBUia, MPOUCTEKAIONINE U3
npaBa EC. Koneuno, Oompmasi uX 4acTb OTHOCHUTCS KO BTOPHYHOMY
3aKOHOAATENBCTBY MJIM MOA3AKOHHBIM akKTaM, HO BaKHO TO, YTO OTH
MpaBujla W3HAYAIBHO OCHOBAaHBI HE Ha 3aKOHAX, MPOIIENMINX MyOnny-
HOEe 00CY)KJEHUE B MapilaMEHTe CTPaHBbI.

Takum 00pa3oMm, «BO3BpalleHUE MAapIaMEHTCKOTO CyBEpEHHTE-
Ta) TOCTAaBUJIO Mepe] MapjaMeHToOM BennkoOpuTaHuu TSDKETyIo 3an1a-
49y BBIPaOOTKH M NPUHATHS HAILMOHAJIBHOTO 3aKOHOxaTenbcTBa. Oue-
BHJIHO, YTO CaM MapJaMEHT HE B COCTOSHUU PACCMOTPETb U MPHUHSATH
BeCh TpeOyeMblii 00beM HOPMAaTUBHOTO PEryJUPOBaHMs, HO OH JOIDKEH
ObUT IOATBEPAUTH CBOIO IPEPOraTUBY MO NPUHATHIO AKTOB TIEPBUYHOTO
3aKOHOZATENBCTBA 10 HamOoliee 3HAUYUMBIM BompocaM. M, kak cien-
CTBHE, ONPEAEIUTH KPYT BOIIPOCOB, IO KOTOPBIM TpeOOBaNoCh MPUHSI-
THE TEepPBUYHOrO 3akoHopaarenbcTBa. OnHako, Mo yTBepxkaeHUto /.
Yanmepc, «rOTOBHOCTh M CLIOCOOHOCTD MapjaMeHTa IIPOBECTH COOTBET-
CTBYIOLIMI aHaJIN3 M HAa MPAKTHUKE NMOATBEPAUTH CBOE CYBEPEHHOE Ipa-
BO OKa3aJMCh IOJIOPBAHBl OTCYTCTBHUEM pEAbHOW BO3MOYKHOCTH Cle-
JIaTh 3TO, a TaKXKe M3-32 CHIKEHHUS MapjaMEHTCKOro aBTOpUTETa 3a
rojibl wieHcTBa B EBpomneiickoM coroszen’.

CuTyanyio OCJIOXKHAJO TO, YTO IPaBHUTENBCTBO CTPaHbl OKa3a-
JIOCh COBEPIIEHHO HE TOTOBO K MOJIOKHUTEIFHOMY UCXOAy pedepeHay-
Ma 2016 r. o wienctse Benukodpurannu B EBpocoroze. Hanporus, npu

! Cm.: Chalmers D. Brexit and the Renaissance of Parliamentary Authority //
The British journal of politics and international relations. — 2017. — Vol. 19, N4. -
P. 668. — DOI: 10.1177/1369148117723460

? Ibid. P. 671.
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paspaboTke Omutst 0 pedepeHymMme opUIHATTEHAS TTO3UITUS TTPABUTEIb-
CTBa 3aKJII0YANIaCh B MOAJIEPKKE MpoaokeHus wieHcTra B EC.

BeposiTHO, ”MEHHO 3TO M 00YCIOBHIIO TOT (haKT, 4TO HE OBUIH
3apaHee MpopaboTaHbl HU MEXaHU3MEI, HU yclioBus Beixoaa. CtaThs 50
JIuccaboHCKOro J0roBopa COAEPIKUT TOIBKO OOIIIEe MOJIOKEHUE O TOM,
YTO TOCYAApCTBO-WIEH YBEIOMIISIET O CBOEM HaMEpPEHUH, MOCIE YEro
JIOJDKHBI OBITh MPOBEICHBI TIEPErOBOPHI U 3aKJIFOUEHO COTJIAIICHUE, KO-
TOpPOE OMpeEeNseT MOPSIOK BBIXOJa rOCYIapcTBa M ero Oyayliue B3a-
umootHotenus ¢ EC. Tlpu 3Tom HE B 3akoHOnaTenbCTBE Benmukoopu-
TaHWW, HU HA YPOBHE IOJUTHYECKUX JOIOBOPEHHOCTEH HE OBLIO
TOYHBIX yYKa3aHUHA O TOM, KTO OJDKEH MHUIIMUPOBATH MPOLEAYPY BbI-
X0J1a, KTO OMpEJeNseT, Ha KaKUX YCIOBUAX CTpaHa TOTOBA MOKUHYTh
EC, xakyio mo3uiyio J0JKHO 3aHUMATh MPABUTEILCTBO HA MEPErOBO-
pax 4 JAOJDKHO JIU OHO COTJIACOBBIBATH UX PE3YJbTATHI C MapilaMEHTOM.
Jlaxxe BoIIpoc 0 TOM, JOKHO JU OBITH MOAIMKMCAHO OJHO BCEOOHEMITIO-
Iee corjamieHue WM JBa (Kak ¥ TPOM30IUIO HA TMPAKTUKE), CTajl
MPEIMETOM OCTPBIX CIIOPOB M Pa3HOTIACHi KaK BHYTPU CTPaHBI, TaK U
BO BpeMs NeperoBopoB Mexay BenukoOpuranueit u EBpocorozom. He-
YIIUBUTEIILHO, YTO, HECMOTPS Ha CBOE OO€IaHue, JaHHOe J10 pedepeH-
JlymMa, MPaBUTENBCTBO HE CTAJI0 Cpa3y e 3alyCcKaTh MPOLETypPY BBIXO-
na. Bmecro aroro, o0wsBisis o cBoel orcraBke 24 utons, [, Kamepon
3asIBWJI, YTO XOTS pe3yibTarT pedepeHyma JOKEH OBbITh COOJIIOJICH,
HOBBIN TPEMbEP-MUHUCTP JTOJDKEH OYJET PelInTh, KOTJia ero pean3o-
BaTh. 3aHABIIAS ke 3TOT ocT T. Mdi CTONKHYNIACh ¢ MOTUTHYECKUM U
KOHCTUTYIIMOHHBIM KPU3UCOM, B pe3yJbTaTe KOTOPOro ObLIa BBIHYK-
JIeHa YUTH B OTCTaBKYy.

[To3uuusi mpaBUTENbCTBA HA MOMEHT BCTymuieHus T. Mbdit B
JIOJDKHOCTh OBLTa HEJTOCTATOYHO KPEIKOi, KpOME TOT0, BHYTPH CaMOro
kaOuHeTa MUHHCTPOB HAOIO/AJCs packosl mo Bompocy o bpekcure.
Bce 3T0 moOyauiio HOBOro mpeMbep-MUHUCTPA 3asBUTh O JOCPOYHBIX
BbIOOpax B [lamary oOmmn. T. Mbdii paccunThiBaga MOMYyYUTHh OOJb-
IIMHCTBO MECT B MapiaMeHTe M 3aHOBO C(pOpMHpOBATh KAOMHET MUHHU-
ctpoB. OTHAKO pe3yJbTaThl BEHIOOPOB OKA3aJIMCh JJIsl HEE COBEPIICHHO
HEOXKUJIAHHBIMH: KOHCEPBATOpaM HE YJaJIOCh MOJIYYUTh OOJNBIIMHCTBA
(um moctanioch Tonbko 48,8% mMect B [lamaTe oOmMH), YTO BHIHYAUIO
uX BCTynuThb B coro3 ¢ UKIP — upiaHICKON IOHHOHUCTCKOM NapTHEH,
BBICTyMaromiel 3a coxpanenue CesepHoit Upnanaun B coctaBe Coenu-
HenHoro KoponesctBa. COOTBETCTBEHHO, 3Ta MapTHs MOJACpKUBAA
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MO3HULHUIO0 0 HEJONYCTUMOCTH YCTAHOBJICHUS! KaKUX-THOO BHYTPEHHUX
rpanun Mexxay CesepHoit MpnaHauell U ocTalbHOM YacThIO CTPaHBI B
nporecce Beixona u3 EBpocorosa, a mpu He0OXOIUMOCTH — M TaK Ha3bl-
BaeMBIii «kecTKui» bpekcut (0e3 3axmtouenus cornamenus ¢ EC).

Craenyer OTMETUTB, YTO 3TO YK€ camo 10 cebe SBIACTC PEeAKUM
SBJICHHEM B OPUTAHCKOW MOMUTHKE (3TO OBUIO YETBEPTOE MpPaBHTEINb-
CTBO MEHBUIMHCTBA B IIOCIEBOEHHOM HCTOPUM, TPUYEM TOJBKO
I'. BunbcoH BO3TaBMII NMPAaBUTENBCTBO MEHBLIMHCTBA IOCIE BHIOOPOB
1974 r., B TO Bpemsl Kak B IBYX ApYyrux ciydasx — npu Jx. Kannarane
B 1977 r. u [Ixx. Meiimxope B 1996 1. — npaBUTEIbCTBEHHOE OOJBILNH-
CTBO OBUIO TMOTEPSIHO B TeUeHHE cpoka nmonmHomounii). K stomy noba-
BuIICS packon BHYTpM KoncepsatupHoi u JleiiGopuctckoii mapruii’,
MpUYeM MPUYMHON packojia cTall MMEHHO BOIPOC O MpPOLEAypax H
ycnoBusx Beixona Koponescrsa u3 EC. Takum o6pazom, Ha koner 2017
. B majare oOIIMH CJIOKMIACH aOCOJMIOTHO YHUKanbHas Ais Bemnko-
OpUTaHUM CUTYalMs, MPUBEAIIas K HeObIBaTIOMY POCTY BIIHSIHHS OIIIO-
3ULUHN U KOIHYECTBY «IIOPa’KEHUIT» MpaBUTENbCTBA (28 3a Bpems mpe-
mbepeTBa T. Moi).

Kak ormeuaer J[x. MaxKoHnanor, nepBoe «mopaxeHHe» IMpo-
nzouuio 13 pexabps 2017 r., xoraa 12 genyTraToB OT KOHCEPBATHBHOU
NapTUH TOAJEPXKaIH TONPaBKy, BHECEHHYIO AENyTaTOM-KOHCEpBAToO-
pom /1. 'puBoM, B COOTBETCTBHH C KOTOPOM MapiaMeHTy ObLTO Ipeno-
CTaBJIEHO MPABO Ha «3HAYMMOE I'OJO0COBaHUE» IO COIJIALIEHUIO O BbI-
xone’. MHbIMH CIIOBaMH, MPaBUTEILCTBO HE MOIJIO MPOCTO TOANUCATH
COTJIACOBaHHYIO ¢ EBpOCOI030M peNakL{Io COTjamieHus, HO IOKHO
OBLTO MOJTYYUTH Ha 3TO O00pEHHE MapiIaMeHTa.

B pesynbrate, koraa T. Ma#i ynanock ¢ 60JbIIMM TPYAOM cOrJia-
coBaTh ¢ EBporieiickuM cOr30M B3aMMONpPHUEMIIEMBIH BapUaHT COTJIAIIIE-
HUS, el MOoTpe0OBaIOCh BEIHECTH €ro Ha OOCYKICHUE MaiaThl OOIIMH.
ITocne Toro kak B kKoHue HOsA0ps 2018 r. Ob1T omyOaMKOBaH OWUILIB, CO-
JepKallnii coriameHne o BeIxoJe U3 EBpocoro3a, mapiaaMeHT moTpe-

'B ¢espaine 2019 r. BoceMb 1eH00pPHUCTOB U TPU KOHCEPBATOPa MOKUHYIH CBOH
napTuy, eme 6onee 20 AeMyTaTOB-TOPH MEPEINIH Ha CKaMbU HE3aBHCHMBIX TTapiIaMeH-
TapueB, CEMb JICITyTaTOB (KaK KOHCEPBAaTOPOB, TAaK U JICHOOPHCTOB) MPHUCOSANHIIINCH K
nmubepain-IeMoKpaTaM, 9To YBEIHIIIO UX Gpaknuro 10 20 JeToBeK.

2 McConalogue J. The British Constitution resettled? Parliamentary sovereignty
after the EU referendum // The British journal of politics and international relations. —
2019. - Vol. 21, N 3. - P. 443. - DOI: 10.1177/1369148118815409
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OoBaJi, 4TOOBl eMy OBUIO MPEAOCTABICHO 3aKITIOYEHHE T'€HEpaIbHOTO
npokypopa Jx. Kokca. OnHako mMpaBUTENBCTBO OTKA3aJI0OCh 3TO CIE-
J1aTh, TMOCIE YEro MOCIEN0BAJIO IPHUHATHE MOCTAHOBJIEHUSA, KOTOPOE
OOBHHMJIO IPAaBUTENBCTBO M T'€HEPAILHOTO MMPOKYpOpa B HEYBAXKEHUH K
napjaMeHTy. B pesynbraTe MpaBUTENBCTBO OBUIO BBIHYKICHO MPENO-
CTaBUTh MaplIaMEHTy 3alpOIIEHHBIH JOKYMEHT, U TOTZa BBIICHUIIHCH
ycnoBusi corjamenuss no CesepHodt Upmangum: BenukoOputanus
octaercd B TaMO)XeHHOM coro3e ¢ EBpocoro3oM 10 KOHIIa MepEXOAHOr0
nepuoja, Ipy 3TOM TaMOXeHHbIe TpaBuiia B CeBepHoil Upnanauu Oy-
oyT B Oonblueil cremeHu KoppenupoBatbes ¢ mpasuiamu EC, uem B
OCTaJIbHOM YacTu CTpaHbl, a €ClM CTOPOHBI HE HAWIYT pelIeHHs Mpo-
OJeMbl HpIaHACKOW rPpaHUIIbl B paMKax Oyaymux cornamenuii, Ceep-
Hag Wpnannus ocranercsa B npasooM nosie TC u EBP EC, 4ro o3na-
4ano HeoOXOOMMOCTb BBENEHHS TaMOXEHHBIX TMpOLeAyp Ui
nepeMenieHrs ToBapoB Mexay CesepHoil Mpmanmued u ocTtambHOH
4acThIO CTpaHbl (BapuaHT «bakcTomy).

B pesynsrate DUP 1 eBpockenTHKH B psgax KOHCEPBATOPOB OT-
Kazalch noanepxats Owib. [IpenBuas mopakeHue, NpaBUTENbCTBO
OTJIOKUIIO TIEPBOE «3HAUMMOE IoJI0cOoBaHUe» A0 PoxkaecTBa, 4To ONSTH
BBI3BAIO OOBHHEHMS B HEYBaXKEHWH K MAapJIaMEHTy CO CTOPOHBI CITUKE-
pa [lanaTe! oOmIMH.

Korna ronocoanue no Owmito cocrosuiock 15 staBaps 2019 r.,
MPaBUTENBLCTBO MOTEpIENo, 1o onenke JIx.B. Bopaa, kpynHeiiniee mo-
paskeHHe «B TapiaMeHTCKyro smoxy» (202 ronoca mnporus 432)%
K. Knapk 3agBun Torzma, 9ro OHH «CTOJIKHYJIHMCH C KOHCTUTYLIHOHHBIM
KPU3HCOM»°.

T. Mbii BeiHECHA coraiieHue o Beixoae u3 EBpormeiickoro corosza
Ha ronocoBanue IlamaTel oOmuMH Bo BTOpOH pa3 12 mapra — Bcero 3a
17 nueit go toro, kak BenmukoOpuranus nomkHa Obuta mOokuHYTH EC.
[Ipu 3TOM OHa 3asBHIA, YTO Yy AEMYTAaTOB €CTh BHIOOD: MOJEPXKATh €€
cnenky wnn nokuHyTth EC 6e3 cnenku. [locne msitu yacoB ne6aToB 1e-
MyTaThl MOJABJIAIONIMM OONBLIIMHCTBOM TosiocoB (391 romocom mpotus

L Cm.: Ward J.W. Reasserting the centre : the Brexit doctrine and the imperative
mandate in British politics // Parliamentary affairs. — 2021. — Vol. 74, N 4. — P. 906. —
DOI: 10.1093/pa/gsaa015

2Thompson L. From Minority government to parliamentary stalemate : why
election 2019 was needed to break the Brexit logjam // Parliamentary affairs. — 2020. —
Volume 73, Iss. Suppl._1. — P. 49. — DOI: 10.1093/pa/gsaa038
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242) cHOBa OTKJIOHWIN OWIIIb. M XOTS pasphlB HEMHOI'O COKpPATHIICS,
CHTyalldsi BCE PaBHO OCTaBaJIaCh SKCTPAOPIUHAPHOM, OCOOEHHO eciin
Y4ecTb, YTO MPOTHB OWIIJIS MPOTOJIOCOBAIM 75 AEmyTaTOB-KOHCEpBa-
topoB u aenyrtatel ot DUP. Crnukep Ilamatst obmmu [Ix. Bepkoy
BHOBb yKa3aJl Ha HEyBa)KCHHE MPaBUTENLCTBA K MapjaMeHTy, a Takke
Ha KOHBEHIIUIO, COTJIACHO KOTOPOM OJWH M TOT K€ BOMPOC HE MOXKET
OBITH MOCTABJICH IepeA AeMyTaTaMU ABaKAbI Ha JII000H ceccuu.

K sromMy MOMeHTy He TONBbKO MaciuTaObl BHYTPHUIAPTHHHBIX
pasHoriacuii, HO 1 MacIITadbl MEXIAPTUHHOTO COTPYAHUYECTBA OBLTH
HAMHOTO BBIIIIE, YEM KOT1a-THO0 B ICTOPHH OPUTAHCKOTO IMapiiaMeHTa,
MOCKOJIBKY KaK MPEACTaBUTENN MpaBALIEd MapTHH, TaK ¥ ONIO3UIHOH-
HBIC JIeMyTaTbl OOBEIUHSIUCH B MOJIEPKKY BHECCHHBIX IEMyTaTaMH
MpEeVIOKEHUH M TPU TOJIOCOBAHMM MPOTHUB IPABUTENBCTBA, a TaKKeE
COBMECTHO pa3palaTblBaIi TONPaBKH (HampuUMep, KOHCEPBATOp
O. Jlerun u neibopuctka U. Kynep coBmectHO pabortanu Haja Tew,
9TOOBI UCKIIIOYHTH BO3MOXKHOCTh BpekcuTa 0e3 coenku M MonbITaThCs
HAITH IpUeMIIEMYIO aJbTEPHATHBY NPEIIOKEHHOMY COTJIAIleHHIO).

Kak ormedaer JI. TomncoH, «mapTuiiHas cucTeMa IepecTana
CyIllecTBOBATH» B Xoje jaebatoB no bpekcuty'. Ha camom nene, 3aech
pedub cKopee Iula O HapyUIEeHWH NapTUHHOM IUCIUIUIMHBI U KOHBEH-
LMY, B COOTBETCTBUH C KOTOPOM PSAOBBIE WIEHHI JOIKHBI IOJI0OCOBATh
Tak, KaKk UM TOBOPST MapTUHHbBIE «KHYTb». OHAKO B JaHHOM Cllydae
MPOM30LIEN PACKOJ, IPHYEM B 00EHX OCHOBHBIX MapTHAX (M KOHCEpBa-
TOPOB, U JIEHOOPHCTOB), B PE3YNIbTATE KOTOPOro JEMyTaThl MepecTain
MOTUMHATHCA MapTUIHHON NUCHUIUIMHE U PYyKOBOJCTBOBAJIUCH CBOMM
JIMYHBIM OTHOLIEHMEM K BbIXoAy u3 EBpocoroza. Ilpuuem B ompene-
JICHHBI MOMEHT OTKAa3aJIUCh MOJ/IEPKUBATH MPABUTENBCTBO U CTOPOH-
HUKHU coxpaHeHus wieHcTBa B EC (OpemeliHephl), 1 CTOPOHHUKHU KECT-
KOro Opekcura.

B xoxme nebaroB 25 mapta genyrat O. JIeTBHH BHEC Mpezsioxe-
HUE OTJIOXHTh PACCMOTPEHHE OWIIIsL, ¢ TeM 4YTOOBI MPOBECTH CEPUIO
WHJIUKaTUBHBIX T'OJOCOBAaHMA. MMHHCTD IOCTUIIMM U JIOpJ-KaHIUIEP
. JIMOUHTTOH 3asBHJI, YTO 3TO «HAPYIIMT OajaHC MEXAy 3aKOHOIa-
TEIBHON M UCIOIHUTEIBHOM BJIACTBIO M CO3/IA€T HEXENaTeNbHbIN npe-
uenent»’. OHAKO CTOPOHHUKH TPEUIOKEHUS MOABEPIIM COMHEHHIO

1Thompson L. Op.sit. P. 53.
? Ibid. P. 54.
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KOHBEHIIMOHHOE IIPABO MPABUTENBCTBA ONPEAEIATh MOBECTKY 1IHA Ila-
naTel o0muH. B pesynbrate npemnoxenue O. JlerBuHa ObUIO0 TPUHSTO
(329 ronocos mpotues 302).

[To3xe JI. TomncoH oxapakTepu3oBald 3TO KaK «KpPYNMHOE KOH-
CTUTYLIMOHHOE HOBOBBeleHHe» . 27 mapra B IlamaTe OOUIMH TIPOLLIO
«MHIVNKAaTUBHOE TOJIOCOBaHWE» MO BapuaHTaM AeicTBuil. Hu ogun He
HaOpan OOJBIIMHCTBO: JEMyTaThl IPOT0JI0COBAIM MPOTUB BTOPOTO pe-
(deperyMa, IpOTUB TAMOXKEHHOT'O COI03a, IPOTUB BBIXOAA O€3 CHENKH.
Onm moanep:kaiy TOJIBKO TOMPaBKy, COrJacHO KoTopoil BemmkoOpu-
TaHUs HU IIPH KaKuX 0OCTOSATENBCTBaX HE AOIDKHA Oblia mokuaath EB-
pocoto3 6e3 caenku. OHHM Takke MOAACPKAIH MPENIOKEHUE TPaBU-
TenbecTBa MpocuTh EC mpomiauTh CpoK Ui COTJIaCOBAHMS YCIOBUH
BbIxoza. Tem He MeHee T. Maii npeAnpuHsna TPETbIO MONBITKY, BhIHE-
csl Ha ToiiocoBanue 29 MapTta ToabKo coriamenue (6e3 [lonutnueckoit
JeKIapaliy), OJHAKO BHOBb IoTepriena Heyaady (286 romocoB mpoTus
344). IlpoxoguBiuue MapauIeIbHO OPHEHTHPOBOYHBIE TOJIOCOBAHMS
MoKa3ajH, 4YTO HU OAWH U3 MPEIOKEHHBIX JeMyTaTaMU BapUaHTOB HE
cMor HabpaTh OOJIBIIMHCTBA TOJIOCOB.

U. Kynep (wren Jleitbopucrckoi mapTuu, MUHUCTpP TPyJa U TeH-
cuii B mpaButenbcTBe . BpayHa) BHecna genyTaTckuii OWILIb, KOTOPBIN
perynupoBai Ipoueaypy HampasieHus B EC 3ampoca o mpojuieHun
CpOKa COTJIacoBaHMA YCIOBHIl BbIxoaa BemnkoOputanum u obecredu-
BaJ coxpanenue [lanaToii 0OIIMH 3HAYMMOI POJIM B JAHHOM ITPOILIECCe.
Bunne Obul mopzepXaH NPEICTABUTENSIMH BCEX MapTHH, BKIIOYas
O. Jlersuna, JI. I'puBa n X. benna, [lanaroif 10p10B U MOTY4IHI KOpO-
JIEBCKYIO CAaHKIIMIO BCErO 4epe3 MATh jAHel’. DTO BBIHYIWIO MpaBH-
TENbCTBO BHECTH MPOEKT O MPOAJIEHUM CPOKa COINIACOBAaHMUS COTJIalle-
HUs 0 Bbixoze 10 30 HIOHS, MPUHATHINA 3HAYUTENEHBIM OONBUIMHCTBOM
TOJIOCOB.

JlomonHuTensHOE NaBIEHUE HA TPaBUTENLCTBO HcXoauio oT Ila-
naTsl 1opaoB. Kak ormeuaer /[x. CMUT, OTCyTCTBHE KOHCEPBATHBHOIO
OONBIIMHCTBA B BEpXHEH Manare B COUYECTAHHH C IPOEBPOINEHCKHUMHU
B3JIIAaMH OOJIBIIMHCTBA €€ WICHOB 3aTPYAHWIM 3aJady NpaBUTEb-

1Thompson L. Op.sit. P. 56.
? Ibid. P. 5.
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CTBA IO COIVIACOBAHMIO cekH . [ToKa3aTeIbHBIM MPUMEPOM SBIISETCS
Ooumte o Bhixone m3 EBpocorosa, KOTOpBIN OBLT TIIATENBHO H3Yy4eH
JIOpAaMH — MEXIY HEepBBIM U TPETBUM YTEHHUEM IPOLUIO OKOJO MATH
MecAlleB — U IO KOTOPOMY OHH 15 pa3 mporosocoBaiu «IPOTHBY.
B KOHEuHOM HTOre MPaBUTENBCTBO MPUHSIIO OHY U3 MONPABOK JIOPAOB
¥ TIONLIO Ha YCTYIIKM MO BOCKMH M3 ocTaBluxcs 142, HanGonee 3amer-
HOW YCTYNKO# OblTa IOompaBKa, COrNIaCHO KOTOpOW B ciydae, ecnu [la-
naTa oOIIKH HEe 0OHOOPHUT cAEIKYy ¢ EBpocoro30M MM PaBUTEIBLCTBO HE
YJIOKUTCS] B YCTAaHOBJIEHHBIE CPOKH AJISl €€ COTJIaCOBaHUs, OHO JAOJIKHO
OyzeT crnenoBaTh NMPEeANHCAHUSAM MaplaMeHTCKON pe3omonuu. B uro-
TOBOH peAaKuMy MompaBKa Oblla cMArYeHa, OHAKO caM Mo cebe JaH-
HBIA (aKT SBIISETCS MMOKAa3aTElIbHBIM, MOCKOJIBKY MEPBOHAYAIFHO OHA
Obia cpopMyauposaHa paenytatamu Ilanatel obumu®. ITo MHeHHIO
Jbx. Cumcon Kapa, 3ToT mpumep MpOAEMOHCTPHPOBAN CTPYKTYpHOE
HU3MeHeHue B pabore OpuTaHckoro nmapiameHTa. CTodb TECHOTO B3au-
mozeticteus [lanater nopaoB u I[NanaTter oOmmH He OBIIO HUKOTIA pa-
Hee B HCTOPUM OPUTAHCKOTO MapiaMeHTapu3ma’,

B pesynprate T. Moii Obuta BRIHY)KAE€Ha KOHCTaTUPOBATh, UTO
CHTYyalus 3alllia B TYNHK, U 24 mast 2019 r. mogath B OTCTaBKY.

JI. Tommicon, ananusupys coositust B napinamente 2017-2019 rr.,
XapakTepu3yeT WX KaK OYEHb «OpUTAHCKUU MapiIaMEHTCKUN IepeBO-
pOT», KOTOPBIM «IIPOBOAMIICS MO MOPSAKY BEIEHHUS 3acefaHHs U Tap-
JIAMEHTCKMMHU HHCTPYMEHTAMH, @ HE BOGHHBIMH CPEICTBAMI”,

KoH]muKT Mex Iy MpaBUTEIECTBOM M IaPIAMEHTOM JAOCTUT CBO-
ero amores, korga b. /Ixoncon, B utone 2019 r. samenuBimid T. Moit

1 Smith J. Fighting to “Take Back Control’ : The House of Lords and Brexit //
Brexit and democracy / ed. by T. Christiansen, D. Fromage. — Cham : Palgrave Mac-
millan, 2019. — URL: https://doi.org/10.1007/978-3-030-06043-5_4 (mata oOpatieHust:

10.10.2022).
2 EU Withdrawal Bill : amendments and debates // Institute for Government. —
2018. — URL: https://www.instituteforgovernment.org.uk/explainers/eu-withdrawal-

bill-amendments-and-debates (zara o6pamrenus: 10.10.2022).

¥ simson Caird J. Grieve 2 : An amendable motion? / UK Parliament. — 2018. —
June 19. — URL: https://commonslibrary.parliament.uk/grieve-2-an-amendable-motion/
(mara o6pamenus: 10.10.2022).

* Ibid.

5Thompson L. From Minority government to parliamentary stalemate : why
election 2019 was needed to break the Brexit logjam // Parliamentary affairs. — 2020. —
Vol. 73, Iss. Suppl._1. ——P. 62.
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Koncmumyyuonnwtii Kpusuc ¢ Berukoopumanuu:
UCMOpUYECKan pempocneKmuea

Ha MOCTY IPEeMbEP-MUHUCTPA, OOBSBUII O Mpoporanuy (IpUOCTaHOBIIE-
HUM paboThl MapiaaMeHTa) Ha nepuon ¢ 9 centsadps mo 14 oxrsa6ps’.
Cutyanms 000CTpHiIach 10 TaKOW CTENEHH, YTO BBUIMIACH B CyIeOHOE
pa3dupaTensCTBO, BTSIHYB B KOHCTHTYLMOHHBIH KOH(IJIUKT TPETHIO
BETBb BIacTh. BepxoBHBIN Cya Npu3HAaN ACHCTBHUS MPAaBUTEILCTBA BBI-
XOASLIMMY 32 MPEEIIBbl €ro MOJTHOMOYHH.

Torpa b. J>koHCOH moOmBITANCAd MPOBECTH OOCPOYHBIE BHIOOPHI.
Emy ynanoce monyunts GonbmHCTBO (298 ronocoB mpotus 56), on-
Hako B cooTBercTBUH ¢ AkToM 2011 r. 0 (PUKCHPOBAaHHOM CpPOKE TOJ-
HoMouwmii mapnamenta (Fixed-term Parliaments Act 2011) nns nocpou-
HOro mpekpamenus nonHomounid [lamater obmmH TpebGoBamoch 2/3
rosnocoB (434 romnoca). Ilapamnensho Ilamata oOmmH paccMorpena u
npuHsia «Omuib beHHa», mpemycMaTpuBaBIIMi NPOAJIEHHE CPOKA CO-
rilacoBaHus cornamenus o Beixone u3 EC. JXKOHCOH oxapaKTepr30Bal
ero Kak «OWJuIb 0 ciaue» M 3asBUII, YTO BHIOOPHI — 3TO €AMHCTBEHHBIN
croco0 BeIiiTH U3 Tynuka B [lanare o6muH. Bo BTOpOii pas mpaBuTeb-
CTBO BBIMTPajo TOJIOCOBAHKHE, BO MHOTOM OJlaroiaps ToMy, 4To Jieiibo-
pHUCTHI Bo3nepkaiuch (293 ronoca npotuB 46), HO ONATH HE CMOTIIIO
Noay4uTh Heobxomumoe OonpmmHCTBO. Torma b. JIoHCOH, 4TOOBI
oboiitn TpeboBanus Akra 2011 r., mpocTo mpoBen uyepe3 MapiaaMeHT
HOBBIM AKT O JIOCPDOYHBIX BCEOOHIMX BBIOOpax, AJs 4ero TpeboBaioch
TIPOCTOE, a He KBaIU(HUIMPOBAHHOE GONBIIMHCTBO?,

Takum oOpa3om, 3aBepiniach paboTa yHUKAIBHOTO IMapJiaMeHTa
2017-2019 rr., xotopsiii, o 3amedanuto JI. TOMIICOH, yCTaHOBUIT psift
MOJUTUYECKUX M TapIaMeHTCKUX PEKOPAOB: 3a 1Ba roja Oojee 4eT-
BepTH wieHoB KabnHera MUHUCTPOB MOAAIH B OTCTAaBKY, ITOYTH TIOJO-
BuHa nenytatoB [lamater obmmu (306 mpotuB 325) mporonocoBaiu 3a
OTCTaBKYy NpeMbep-MUHHCTpa B siHBape 2019 r., mpaBUTENbCTBO TpH-
KBl TOTEPIENo OPaKeHNe B NMapiaMeHTe ¢ HauOONbIINM TIEPEBECOM
TOJIOCOB «IPOTHBY» B NMaplaMEHTCKOHW HCTOpUH (Kak OBUIO MOKa3aHO
BbIIIE) M OBUIO OCYXIeHO BepXOBHBIM CyIOM 3a HE3aKOHHYIO MPOpPO-
ramuio®,

! «[Ipoporanusy — opuIanbHOe Ha3BaHUE MEPHOAA MEXKIY 3aKPBITHEM OXHOH
Ceccud NapaaMeHTa U Ha4aJloM JpYrou.
2Cm.: Thompson L. Op. sit. P. 63.
¥ Ibid.
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Hocpounsie Bbibops! 2019 r., ycnemno nposeneHusie b. [IxoH-
COHOM, TIO3BOJIMJIM €My IOJY4YHTh IOJ CBOM KOHTponb 56,1% mecT B
[Manmate obuwH, copmMupoBaTh MPAaBUTEILCTBO, TOTOBOE MOIIEPIKH-
BaTh €ro MOJMTUKY (T€X KOHCEPBATOPOB, KTO HE MOJACPKUBAN €ro
TOYKY 3pEHHs 10 Bompocy bpekcuTa, OH UCKIIIOUHI U3 TApTHH), U «3a-
BEpIIUTH bpekcu».

Takum 00pa3oM, BHEUIHE BCE BEPHYIOCH K OOBIYHOMY COCTOS-
HUIO0, KOHCTUTYLIMOHHBIN Kpu3uc OblT npeononed. OaHaKo, o MHEHHIO
K. banaunu ¢ coaBTOpaMu, OPUTAHCKHI MapiaMeHT B pe3ybTaTe 3To-
T'0 KpU3Hca CTal CHIIbHEe, YeM paHblle (Hanmpumep, oaronaps cucreMe
M30MpaeMbIX MOCTOSIHHBIX KOMHTETOB), OH MPHOOPEN OIBIT UCTIOIb30-
BaHUA NMPOLEAYPHBIX MPABUI I IPOJABUKEHUS NEMYTATCKUX MHHILIHAA-
TUB, U «KaKUM OBl HU OBLTO NPaBUTEILCTBEHHOE OOJIBIIMHCTBO, OTHO-
LIEHUS. MEXKIy HCIOIHUTENbHON M 3aKOHOJATENbHOW BIIACTBIO HE
MOTYT BEPHYThCS K pacliBeTy BecTMuHCTEpCKOM Mozien» .

B 3aBepuienue cienyer oTMETHTh, YTO MPOLIECCHI, TOCIEN0BAB-
mue nocne pedepenayma 2016 r. mo Bonpocy o Beixoxae u3z EBporeii-
CKOTO COI03a, CIIPOBOIMPOBAIN OAWH M3 HauOoiee CUIIBHBIX (eciiu He
caMblil CUJIBHBIN) B UCTOPUU OPUTAHCKOTO KOHCTUTYLIMOHAIN3MA KpU-
3MC, 3aTPOHYBIIMN BCE TPU BETBH BJIACTH M BBICBETHUBIIUI KpaiiHe
CIIO’KHBIE TPOOJIEMBI YCTaHOBIICHHS OallaHCca BIACTH MEXKIy HUMH.

! Baldini G., Bressanelli E., Massetti E. Back to the Westminster model? The
Brexit process and the UK political system // International political science review. —
2022. - Vol. 43, N 3. - DOI: 10.1177/0192512120967375

162



AJI®EPOB O.J1. PE®EPAT KHHUI'U: BEPJISIBCKMIA JLT.
TEOPUS KOHCTUTYHUMOHHOU MUWHTEPIPETAIIMU B
CHIA: monorpagus. — Mocksa : FOpautundgopm, 2022. — 240 c.
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Yurlitinform, 2022. — 240 p.

Keywords: constitutional law; US Constitution; constitutional
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Mna yumuposanun: Andepos O.JI. [Pedepar] // ConmanbHbie u TymMa-
HUTapHble Hayku: OTedecTBeHHas M 3apyOexxHast nurepatypa : MAXK. Cep. 4 :
TlocynmapcrBo u npaBo. — 2023. — Ne 1. — C. 163-168. — Ped. xn. : bepnss-
ckuit JI.I'. Teopust koncTHTYnMOHHON MHTEprperanun B CIIIA : MmoHorpadwust. —
Mockaa : FOpmutundopm, 2022, — 240 c.

3a 235 ner, ¢ momenTa co3nanus B 1787 r., Koncruryrus CIIIA
npuBJekia K cede Ooibllie BHUMAHUS, YyeM JI000H Jpyroi JOKYMEHT.
Nwmenno B CIIA uepthl, mpucylye IpoIeccy CTaHOBJIEHUS! KOHCTUTY-
LIUOHHOTO TpaBJIEHHs, NPOSBHINCH HanOosee penbedHo. DTa cTpaHa
Jiasia MAPY TIepBBIH 0Opa3el MMCcaHoi KOHCTUTYIIMH, BOOpaBIIei B ceOs
JyYIIMe 110 TeM BpeMeHaM JIOCTIKEHHs oOmiecTBeHHOH Mbiciu. Cra-
HOBJIEHNE KOHCTUTYLIMOHHBIX JAOKTPHMH, X IpaKTHUeCKas peamu3anus
B CIIIA, B otiinune ot EBponsl, npoxonunu 6sicTpo. Bmecte ¢ TeM uc-
TOpUS 3BONIOIMY aMEPUKAHCKUX KOHCTHUTYLMOHHBIX JOKTpHH B XIX —
Hauana XX B., pojib ¥ 3HaU€HHE KOHKPETHBIX KOHCTUTYLMOHHBIX WH-
TepIpeTalii OCTarTCsT HEIOCTATOYHO M3YyYEHHBIMU HAyKoW TeMaMu
(c. 4,6).
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Henb nanHO# MOHOTpaduu, Kak OTMEUAET aBTOP, — BBIABIICHUE H
KjaccuuKkalys Teopuid KOHCTUTYHHOHHOW uHTeprnperanun B CLLIA,
WX DBOJIIOLUSA JUISL ONPENEIIEHUsI 3aKOHOMEPHOCTEN pa3BUTHUA KOHCTH-
TYLIMOHHOT'O IIpaBa B 3TON CTpaHe.

TonkoBanue BoicM cyneOHbIM opraHoM CHIA koHcTHTYLH-
OHHBIX YCTaHOBJIEHHH OCYIIECTBISETCS B COOTBETCTBUHU C TEOPHIMH,
pa3paboTaHHBIMH B KOHCTUTyHHOHHOM mpaBe CIIA. W3yuyenue HoO-
BeiIlell HCTOpUH TOCYNAapCTBEHHOTO (KOHCTHTYLHMOHHOIO) IIpaBa
CIIA He TONBKO Ba)KHO caMo 1O cede, HO U CYIIECTBEHHO IS Ipa-
BUJIBHOTO IOHMMAaHHS OCHOBHBIX TEHAECHLUN COBPEMEHHOM SIOXH.
Omneir CIIA uHTEpeceH TeM, 4TO B ATOM CTpaHE BO3HMKIA caMa Uies
KOHCTHUTYLIMOHHOTO KOHTPOJISI, KOTOPBIM BIIpaBe OCYIIECTBIIATEH JTH000M
¢denepanbHbIil cyn U cyn mrata. KOHCTUTYIHOHHBIM HaI30p MpeBpa-
TWICA B MoImHoOe cpeactBo mpucrnocobnenuss Koncrutynuu CHIA k
MEHSIOIIHUMCS TOJIMTHYECKUM U COLIMATIBHO-DKOHOMHUYECKUM YCIOBHSIM
(c. 14, 18). OgHako BOIPOCHI O TOM, KaK CyAbsl JOJDKEH TOJKOBATh
Koncrutynuio CIIIA, o mpupone u MacmTabax KOHCTUTYLIHOHHOTO
HaJ30pa B 4aCTHU NPU3HAHWS HOPMATUBHBIX aKTOB HEKOHCTUTYILMOHHBI-
MU, TIOCTOSIHHO 1e0aTUPYIOTCSl B Cpelle YUEHBIX-IOPUCTOB. Tak, ¢ TOYKH
3pEHUs] M3BECTHOrO (DPAHIY3CKOrO IOPHAMYECKOTO KOMITapaTHBHCTa
Pene HaBuna, «BepxoBubiii cya CILIA npucrnocoOua cBoe TOIKOBaHHE
Koncrutynun CIIA x naeog0ruuyeckuM TE4EHUSM U SKOHOMHYECKHM
HYX/IaM COBPEMEHHOCTH; 3TO COJCHCTBOBaja CTaOWJIBHOCTH aMepH-
KaHCKHMX MOJIUTUYECKUX MHCTUTYTOB, Mo3BonuB CIIIA xuth npu Kon-
CTUTYILIMHU, U3MEHUTH KOTOPYIO BECbMa TPYIHO...» (c. 46—47).

Kaxxpas u3 xoHUenuuil KOHCTUTYLHMOHHON HHTepHperanuu 0a-
3UpYyeTCsl Ha ONpPENEIEHHOM THIIE NpaBONOHMMaHWsA. B uacTHOCTH,
MIPEACTABUTENN AHAIUMULECKO20 NO3UMUEUIMA UCXOIAT U3 TOTO, UTO
HaMmepeHus otioB-ocHoBaTenell Konctutynuun CHIA monHOCTBIO BEI-
paxeHbl B ee Tekcre. Takoi Moaxoj B MpPaBOBOH JMTepaType CTpaH
oOmiero mpasa noxy4yrs Ha3BaHue opuruHanusma (originalism). Ipu
TakOM IOAXOJIE€ CYIbH JODKHBI OIpaHUYMBATHCS MCCIEAOBAHUEM HC-
KITIOYUTENBHO TEKCTa KOHCTUTYLIMH, TIOCKOJIBKY OH OTpa)aeT Hamepe-
Hue ocHoBareneil Koncrutynuu CLLA, u He oOpaiaTbes K HHBIM Ma-
TepHasaM AJs BBIACHEHHS UX HaMEpEHUS.

Coyuonozuueckas wopucnpyodenyus PenIoKuia HHON B3I HA
KOHCTUTYLMIO (TaK Ha3blBaeMbIi paJUKalbHBII HOHOPUTHHAIHM3M
(nonoriginalism)). B pe3ynbTate MOABUINCEH TOHSTHS (OKUBast KOHCTH-
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Pegp. kn.: bepnaeckuii J1.I. Teopua koncmumyyuonHnou
unmepnpemayuu ¢ CIIIA

tyuus» (CILIA), «koHCTUTYIUS Kak ®uBoi opranu3m» (Kanazma) u ap.
(s 00o3HAYEHHs] AaHHOTO HAMpPAaBICHUS KOHCTUTYLMOHHOH WHTEp-
MpeTanuy B aMEpPUKAHCKOM MPAaBOBEJCHUU HCIONB3YIOTCA pa3inyHbIe
TEpMHUHBI: HOHOPUTHHAJIN3M, «CYJCHCKUH aKTHBH3MY, <CKHBOW KOHCTH-
TYLUOHAIM3M», KOHUENIHUS «ITHHAMHYECKOH BOJIOLHUNY», BOIIOLUOH-
Hasi MOJIeNTb KOHCTUTYLHOHaIM3Ma) (c. 51).

Ha pyGexxe XIX—XX BB. mosiBUJICA U B HACTOsLIEEe BPeMs MOJ-
IEPXKUBACTCS UHCIMPYMEHMANbHBIL N00X00 (UHCMPYMEHmaniusm), Ko-
TOPBI HE TOJBKO IMO3BOJSIET HMCIOJIB30BAaTh KOHCTUTYLMIO KaK DKC-
TPEHHOE PYKOBOJCTBO Ha KOPOTKUN MPOMEXKYTOK BPEMEHH, HO M JacT
BO3MOXXKHOCTB aJallTHUPOBATh €€ MOJIOKEHHUS K Pa3iIMyHbIM BPEMEHHbBIM
YCIIOBHSIM (TaM Ke).

TonkoBanue cyapsmu Koncrutynuu CHIA mosBonsier mpucmo-
COOHTH €€ MOJOXKEHUS K M3MEHSIOIIMMCS HCTOPHUYECKHM YCIOBHSIM,
npujaer el THOKocTh. BmecTe ¢ TeM MHOTME aMepUKaHCKUE HCCIe10-
BaTeN CUUTAIOT, YTO ajbTepHATHBHBIC WHTepnperanuu KoHcTuTynumn
CILLIA BooOu1e He cieqyeT NpUHUMATh BO BHUMaHHE Jake MPH PaBeH-
CTBE apryMeHTOB KaxxJoi u3 cropoH. Koncrutynus CIIA npunaane-
KHUT K YUCITY <OKECTKUX» U TPYJHOM3MEHSEMBIX OCHOBHBIX 3aKOHOB, O
YeM CBUAETENBCTBYET OOlIee YHCIO BHECEHHBIX B €€ TEKCT MOMPaBOK
(27 mompaBok). OCHOBHBIM CIIOCOOOM €€ MpeoOpa3oBaHUs CTAJIO CY-
neOHoe ToKoBaHWE. B cBOIO odepenb, KOHCTUTYLUH IITATOB OIpese-
JISIIOTCSL KaK «THOKHE» OCHOBHBIE 3aKOHBL. [lopsok ux mepecMoTpa He
MPENsTCTBYET BHECEHHIO HEOOXOIUMBIX H3MeHeHnd. Kak ormeuaer
aBTOp, CTEIEHb PACXOKICHUS (DAaKTUUECKOW M IOPUANYECKON KOHCTH-
Tyuuii Benuka. CyzneOHOe TOJIKOBaHWE W TEKYyIlee 3aKOHOIATeIbCTBO
KOHKPETH3HPYIOT COJep)KaHWEe KOHCTHTYLIMOHHBIX HOPM, HEPEAKO HC-
Ka)kasi MX IepBOHavYaIbHOE 3HaYeHue (c. 52-53).

[lo MHEHHUIO aBTOpa, B MPOLIECCE TOIKOBAHUSI KOHCTUTYLUHU Kak
OCHOBHOTO 3aKOHa TOCYJapCTBa TEOPUM KOHCTHTYLIMOHHOW WHTEpIIpe-
TalMH 3aHUMAIOT [IPOMEKYTOUHOE MOJIOKEHNE MEXAY THIIAaMH KOHCTH-
TYLIMOHHOT'O TTPaBONOHUMAHUS U CIIOCOOaMHU TOJIKOBAHUS KOHCTHTYLIU-
OHHBIX HOPM (TPaMMAaTHYECKHM, JIOTHYECKHM, HCTOPUKO-TIPABOBBIM U
mp.). C ofHOM CTOPOHBI, TOJOOHBIC TECOPUU CITOCOOHBI TaTh HAICKHBIN
WHCTPYMEHTApUH ISl O3HAHUSI 00bEKTa U3YyYeHHS — KOHCTHTYLHOH-
Horo npaBa CHIA; ¢ npyroil cTopoHbI, TEOPHUH KOHCTUTYLIMOHHOM HH-
TepIpeTaluy SBISIOTCS MCCIeN0BaTENLCKUMU TIporpaMMaMu B cdepe
u3ydeHus KoHcTuTynuoHHoro npasa CILIA. [Tox Hay4HO#t (MccnenoBa-
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TENBCKOW) MPOrpaMMoOi 3/1eCh MOHMMAETCS YCTONYMBAas HWHTEIJICKTY-
allbHass KOHCTPYKLMS, 3aKIII0Yaronas B cede He TOIBKO XapaKTepUCTHKU
IIpeaMeTa UCCIEN0BaHNs, HO U CBSI3aHHbIE C HUMHU OPTaHUYHO ITOAXOABL
K pa3paboTKe METOIOB U MPHUHIUIIOB €r0 MO3HAHMSI, IPEIMOCHUTKU 10-
CTPOCHUS TEOPUH MPEAMETA, EPCIIEKTHBEI ero pa3BuTHs (c. 55).

Ecnu B34Th 32 OCHOBY pa3rpaHMYEHUs] KOHUENINN KOHCTUTYIIH-
OHHOW MHTEpIIpeTal TaKue KPUTEpUH, Kak (popMbl CHCTEMaTU3aLIH
[IPaBOBOr0 3HAaHUsS, I[IOIYYEHHOIO B IIPOLECCE KOHCTUTYLMOHHO-
WHTEPIPETALMOHHON EATENBHOCTH, & TAKKE METO/bl TOIKOBAHUS, TO
KjaccuuKanysl TeOpuil KOHCTUTYHMOHHOM HMHTEpIpeTalyy, 1Mo MHe-
HUIO aBTOpa, BBINIAUT CIEIYIOIMM 00pa3oM: KOHLENLIHsS OpUTHHa-
mn3Ma (popmann3ma, TeKCTyaau3Ma); IpeneaeHTHO-OPHEHTHPOBAHHOE
U €CTECTBEHHO-TIPaBOBOE HAIIPaBJIEHUS KOHCTUTYLIMOHHOM HHTEpIpe-
Taluy; KOHIENIUs «KuBo KoHcTuTyunn» B CLIA; Teopus ropuanye-
CKOT0 MpOIEcca; CTPYKTYPAIUCTCKUE KOHLENIUU KOHCTUTYLHOHHOM
uHTepnperanuu (c. 61). Kaxknoe ux 3Tux HampaBJieHUI AeTalbHO HC-
clenyercs B JaHHOH MOHOTpaQuu.

Tax, KOHUENUS «OKUBast KOHCTUTYLIMS», UK Cy1eOHBIN mparma-
TH3M, UCXOANT U3 yTBepxkaAeHus o ToM, uto Koncrutyuusa CIIA numeer
JUHAMUUYECKUM XapaKTep, OHa pa3BHUBAETCA M aJalITUPYETCS K HOBBIM
00CTOSITENBCTBAM, IAXKE €CITM JOKYMEHT opuIHaIbHO He n3MeHeH. Oc-
HOBHYIO pOJIb B CO3JJaHUH GKUBOM KOHCTUTYLIMM» ChIrpasl BepXOBHBII
cyn CLIA, xoropslii B mpolecce TONKOBAHHUS 3aMONHII NpoOensl U
yCTpaHsJl IPOTUBOPEYUS KOHCTUTYLMOHHOW pernameHranuu. Hema-
JIYI0 POJIb B CO3/IaHUHU (GKUBOM KOHCTHUTYLIMN», IO MHEHHUIO POCCUHCKO-
ro mpasoBena B.U. Jlagputckoro, urpanu 3aKOHONATENBCTBO, MONUTH-
4yeckas [MpaKkThKa, Tpaauluud M o0bluau, (OpMUpOBaBIIMECS Ha
npotsbkennu 220 et (umt. no: ¢. 81).

B nayuHO# nuTepaType BbIAEIEHBI OCHOBHBIE KOHLEMIUH Ipa-
BOMOHMMAaHMSI, KOTOphIE UMEIOT ONpeAeNsroniee 3HaueHue sl cyaeo-
HOW Meroponoruu, npuMensieMoil B CoennHenHsbIx lltaTtax: mpaBoBoii
(dhopMann3M, COLMONOTHYECKAs IOPUCIIPYACHIMS, TIPAaBOBOM peau3M U
MPaBOBOM MparMaTu3M, HIKOJIbl KPUTHYECKUX MPABOBBIX UCCIEIOBAaHUIN
Y MHTErPaTUBHOIO MPAaBONOHUMAaHUA. FIMEHHO 3T OCHOBHBIE KOHIIEI-
LUU PAaBOMIOHMMAHMSI U JIEATEIbHOCTh Haubomee APKUX MpeACcCTaBUTe-
JIell aMEPUKAHCKOU IOPUCIIPYACHIIMHU, KOTOPBIE UX PA3BUIIN, COCTABUIN
COZepKaHUE AANBHEUIINX UCCIIENOBAaHUN, OTPAXXEHHBIX B JJAHHOU MO-
Horpa¢uu. ITo muennro JL.I'. BepisiBckoro, ogHO U3 JIy4MIMX OMHCAHUHI
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Pegp. kn.: bepnaeckuii J1.I. Teopua koncmumyyuonHnou
unmepnpemayuu ¢ CIIIA

COIIPUKOCHOBEHMS B3IVIAJIOB — U YMEPEHHBIX, ¥ paJuKaIbHbBIX — IIPaBO-
BbIX peanuctoB aan K.H. JIneBemnuna. OHo kacayiock: 1) KOHUIENIMH
npaBa B pa3BUTHH, B JABIKCHUH M CyAeOHOM IpaBONpPUMEHEHHH;
2) yTBEpXKIICHUS, YTO MPABO CIEAYeT PACCMaTPUBATh HE KaK CaMOIICIb,
a Kak CpelCTBO AOCTHKEHHUS COLMANBHBIX Ieiel; 3) KoHUenuuu oomnee
OBICTPOro pa3BUTHUS OOIIECTBA 110 CPABHEHUIO C MPaBOM; 4) BpeMEHHO-
r'0 pa3pbiBa MEKIY CYIIUM H JODKHBIM C LENbI0 U3yYEHHUS; 5) HemoBe-
pus K TPpaIuLMOHHBIM IIPaBOBBIM HOpPMaM U MOHATHUSAM, KOTOpBIE KO-
ObI OTpaXKaroT TO, YTO PEANbHO AENaloT CYIbl U JIoAW; 6) HelOBEpHs K
TEOpPUH, COTJIACHO KOTOPOM TpaJAWLIMOHHBIE MPEANUCHIBAIOIINE HOPMa-
TUBHBIE (POPMYJIMPOBKH SIBJISIFOTCS PeajbHO ASHCTBYIOIIMM (PaKTOPOM
NpH BBIHECEHUH CYJEOHBIX PELIeHHH; 7) YBEpEHHOCTH B Lenecoodpas-
HOCTH OTHOCHTD CyJeOHBIC Jieia M MPaBOBbIE CUTYALMH K OoJiee y3KUM
KaTeropusM u jip. (umr. mo: c¢. 134-135).

I'peropu Ilapkc mpuien k BBIBOAY, YTO YETHIPE aMEPUKAHCKUX
I0pHCTa Pa3BUIIM HJICIO O TOM, YTO IPABO — 3TO HEUTO OOJIbIIEe, YeM TO,
YTO O HEM IMUIIYT B KHUTaX, 00OOCHOBAJIM PACIIMPUTENLHOE IIOHUMaHHNEe
LEHHOCTH TpaBa U MPHUILIM K BBIBOLY O TOM, YTO HEPAaBOBBIE (PAKTOPHI
yrIyONsIoT MOHMMaHUe TpaBa. JTo ObUIM 4ieHbl BepxoBHOro cyzaa
CIIA Onusep Yaunenn Xoamc-Mmi., Jlync bpannaits u benmxamun
Kopnoso, a Taxxe aexan I"apapackoii mkonsl npasa Pocko [Tayna. Mx
CUMTAIOT OCHOBOMOJIO)KHMKaMH IPaBOBOIO peajii3Ma — HaIlpaBJICHHS
IOPHUCIIPYIEHIIMY, KOTOpOE CTalo NpeodiaaaTe B cepeanHe XX B.
(c. 136).

[lanee aBTOp cocpeloTOUMBAaET CBOE BHMMAaHHE Ha HCCIEI0Ba-
HUU MIPOTUBOPEUUH IIKOJ MPaBOBOTO peanu3Ma U IMPaBOBOTO KOHCEp-
BaTHU3Ma, YTO MO3BOJISIET PaCIIMPUTh MOHUMAHHUE PETPECCUBHBIX U MPO-
TPECCUBHBIX TEHJEHIMI B Pa3BUTUM KOHCTUTYLIMOHHOM JOKTPHUHBI B
CIIA, mpoTHBOOOpPCTBa KOHKYPHPYIOIIMX TEOPUH KOHCTHUTYLHOHHOU
uHTepnperanyuu. [IpaBoBoii kaccuuusM (IpaBoBoil GyHIaAMEHTAIN3M)
OBbUT IOPUIMYECKUM OTPaKEHHEM MHTEPECOB MPOMBIIUICHHUKOB U (H-
HAHCHCTOB JOMOHOITOJUCTUYECKOTO KamuTalu3Ma M Oa3upoBalicsi Ha
CIEeIYIOIUX MPUHLMIAX: TOIKOBAHNE KOHCTUTYILIUU MCKIIIOYUTEIBHO C
MO3UTUBUCTCKUX IO3UIMI; BCEMepHas IOpHAMYECKasl 3allliTa IpaBa
COOCTBEHHOCTH; OTpaHUYEHHE TOCYAApPCTBEHHOTO BMEIIATENILCTBA B
PBIHOYHBIE OTHOILIEHHS B KaKoH-THOO ¢opMme; mpeHeOpexeHue K Tpy-
JIOBBIM U COLMAIBHBIM TpaBaM, TApaHTUPOBAHUIO TPaB ¥ CBOOO COLH-
albHO HE3AIUIIIEHHBIX TPYII HACENEHUS U 3THOPACOBBIX MEHBIINHCTB.
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B amepukaHckoil Hay4qHOH JUTepaType MCCIENOBAH LENbIN psin
aCIIEKTOB COZAEP)KAaHUS W HBOJIONMU TPABOBOIO KIIACCHLM3MA Kak
HaTpaBJIeHHs Iopuandeckoil Hayku U npaktuku B CIIA. B 2001-2004
IT. U34aHO BOCBMUTOMHOE coOpaHue counmHeHHi YwunbMma [. Tadpa,
27-ro npesunenta CHIA (1909-1913) u mpencenatens BepxoBHoro
cyma CIIA (1921-1930), nmedTenbHOCTh KOTOPOrO B 3THX CTaTycax
CUMTAETCs BBICILIEH TOYKON MPOSBIICHHUS PABOBOTO KIaCCUIIM3MA.

Kax ormeuaer JI.I'. bepnsBckuil, nccnenoBanus npaBoOBOIrO Kiac-
CHILIM3MA B TPYZIaX POCCHICKHX aBTOPOB HEMHOTOYUCIICHHEI (. 143).

3aBepiaercss paccMOTpeHHE BOIpoca 00 HBOJIONHMH TEOPHi
KOHCTHUTYLIHOHHOM MHTEpIpETalluyd B JAaHHOH MOHOTrpaduu MpeacTaB-
JIeHWEM KOHCTHTYLIMOHHO-TIpaBoBOi KoHuenuuu Jlynca bpanpaiiza,
OJHOTO W3 BHIHBIX JHJEPOB MPOTPECCUCTCKOrO ABHMIKEHHUS, paccMaT-
PHBAIOLIET0 3aKOH KaK MHCTPYMEHT COLMANIbHBIX M3MeHeHui. [lo cio-
BaM bpannaiiza, BO3MOXKHBI MO0 AEMOKpaTHs, JTUOO KOHLIEHTpALUs
OoraTcTBa B pyKax HEMHOTuX, o0a BapuaHTa HEBO3MOXHBI (c. 191).
CyTb rocyaapcTBeHHO-TIpaBoBOi KoHIenuuu bpannaiiza Obia onpene-
neHa uM B 1922 r. cunenyromum obpaszom: «Hama Koncrutynust — He
CMHpHTENbHas pybamika. ITo )KHUBOM opranu3M. B TakoMm kadecTBe oHa
CHOCOOHA K Pa3BUTHIO M MPUCIIOCOOIEHUIO K HOBBIM YCIIOBHSIM, pa3Bu-
THE 03HAYaeT U3MEHEHH: MOJUTUYECKUE, SKOHOMUYECKUE H COLUAIb-
Hele. Takoe pa3BuUTHE B OONBIIEH CTENEHU MPOSBIAET ceOs B MHTEN-
JEKTyallbHBIX M JTHYECKUX KOHIIENMIMIX, HEKEIW B MaTepHabHON
coepe. [Tockonpky Hama KoncTutynus cnocoOHa afantupoBaThesi, OHa
ocraercsi OCHOBHBIM 3aKOHOM B pa3BUBAroIeMcsi o0uiecTBe» (IUT. M0:
c. 197-198).
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KPABYYK H.B. PEOEPAT KHUI'U: KOPCTEHC I'. CYJbI "
BEPXOBEHCTBO IIPABA: B3IVIAAA U3 HUAEPJIAHAOB /
HEP. C AHIVI. I. ITABEJIBHUKOBA. — MOCKBA ; YEJISI-
BUHCK : COIUYM, 2021. — 283 c.

Knwoueswvie cnosa: BEepXxOBEHCTBO MpaBa; CyAeOHas BIACTh; 3aKO-
HOJATeNbHAs BJIACTH; WCIIOJHHUTENbHAS BIACTh; MEXIyHapOIHOE Ipa-
BO; TIPaBOBOE TOCYAAPCTBO.

KRAVCHUK N.V. Summary of the book: Corstens G. Courts and the
rule of law : a view from the Netherlands / trans. from English by
D. Shabelnikov. — Moscow ; Chelyabinsk : Socium, 2021. — 283 p.

Keywords: rule of law; judicial power; legislative power;
executive power; international law; rule of law.

s yumuposanus. Kpasuyk H.B. [Pedepar] // Conmanbasie n ryma-
HUTapHble Hayku: OTedecTBeHHas U 3apyOexxHast nurepatypa : MAXK. Cep. 4 :
TlocynmapcrBo u mpaso. — 2023. — Ne 1. — C. 169-173. — Pe. xu.: Kopcrene I'.
Cynpl W BepXOBEHCTBO MpaBa : B3MM n3 HumepnaHmos / mep. ¢ aHIL
J. llTabenpauKOBa. — Mocksa ; Yensiounck : Comuym, 2021. — 283 c.

B cBoeii kuure I'. Kopcrenc, ObiBIInit nmpeaceaarens BepxoBHo-
ro cyna Hunepnannos, B Hacrosiee BpeMs — Ha3Hayarollee JINLO
(appointing authority) B MexayHapoIHOM apOUTpaXKHOM CyAE IO pac-
cmotpenuto npereHsuii Mpana u CILA, craBut nepen coboii 3amgauy
Pa3bICHUTH KOHLEIIUIO «BEPXOBEHCTBA MIPaBa» BO Bcell ee TyOHHE U
MHOT000pa3uu. ABTOp HE OTTAJKHUBAeTCs OT TEOPUH, a HCIONB3YeET,
MIpeXe BCEro, mpeleaeHThl u3 npakTuku EBponeiickoro Cyna o mpa-
BaM uenoBeka, BepxoBHoro cyma CIHIA u BepxoBuoro cynma Hunep-
nanznoB. OCHOBHOE BHHMAaHHE yJensiercs CyqeOHOM BiacTH rocynap-
CTBa B €€ B3aUMOOTHOILIEHUAX C MCIIOJIHUTEIBHON M 3aKOHOAATENbHON
BETBSAMU BIIACTH.
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Kak ormeuaer B cBoeMm mpenucinoBuu k kuure Jxon Meppel,
npeacenarens BepxoBHoro cyma Wpnanguu B orcraBke, cyaps Cyna
EBpormeiickoro cor3a B 0TCTaBKe, IPAaBOBbIE OCHOBBI, TAPAHTUPYIOLIHE
npaBa v CBOOOABI, Oyydd TBOPEHHEM YENIOBEKa, HE SIBIISIOTCS HE3BIO-
JeMbIMA. MOXXHO MeUTaTh O TOM, YTOOBI IEMOKpPaTHYECKOE BEPXOBEH-
CTBO TIpaBa, OAHAXKIBl YCTAHOBJIEHHOE B KAUECTBE OCHOBBI JKHU3HEIEs-
TENTFHOCTH OOIIECTBa, COXPAHSIOCh BEYHO M 0€3 BCAKHUX OTOBOPOK,
Onaromapst 1oOpoi Bose MpaBUTENEH M MX MOAJAHHBIX, HO MOJaraTh,
9TO TaK OHO M OyneT, Obu1o OBl onacHo. LleHHOCTH M CBOOOABI, BOILIO-
HiaeMble B KOHLEMIIMM BEPXOBEHCTBA MPaBa, CMOI'YT BBIKHTH TOJBKO
MPHU YCIOBUM COOTBETCTBYIOIIEH 3a00THI 0 HUX. A 3a00TUTBCS O HUX
OyAyT TOJNILKO B TOM clly4yae, eciii OyIyT WX LeHUThb. A IeHUTh ux Oy-
OyT, JIWIIb €cii OyAyT MOHWMAaTh, YTO TaKOe BEPXOBEHCTBO MpaBa U
KaKOH 11eIM OHO CITykHT (c. 15).

Knura cocrout u3 cemu rnas. B rmase I «JleMokpaTtnueckoe
rOCYAapcTBO, OCHOBAaHHOE HAa BEPXOBEHCTBE MpaBa: YTO TO 3HAYUT?
paccMaTpUBaIOTCs BOIIPOCH! YCTaHOBIICHUSI BEPXOBEHCTBA MpaBa MU €ro
YA3BHUMOCTH, MPOOJIEMBI pa3liefieHUsl BIacTel, OalaHca BETBEH BIacTH.
I'. KopcreHe 3aMeuaeTt, 4To co3aHne AEMOKpPaTHUECKOTO roCy1apCTBa,
OCHOBaHHOT'O Ha BEPXOBEHCTBE MpaBa, — CIIOXKHBIN U AJIUTEIBHBINA MPO-
necc, TpeOyIomMiA JecSITKOB JeT. B HEeKOTOpBIX cilydasx OHO HE ycTa-
HOBMJIOCH 0e3 OOpbOBI. 37ech B KadecTBE MpUMeEpa aBTOp HPUBOIUT
npunstoe Bepxosubim cynom CIIA pemenue no aery Brown vs Board
of Education, xoropsiM ObLTa 3ampenieHa pacoBasi Cerperamus B rocy-
JIApCTBEHHBIX y4eOHBIX 3aBemeHUsX. [y oOecredeHHs BBIMTOTHEHUS
3TOTO PEIICHUS] MPE3UICHTY Oi3eHXay’py NPHUILIOCH OTIPAaBHUTH B
mraT ApKaH3ac eCaHTHO-IUTYPMOBYIO AuBH3HI0. CongaTbl OXpaHsIn
JEBITEPHIX YEPHOKOKHUX YUYCHHUKOB, MOJABIINX 3asBJICHHS Ha 3a4nCIie-
HHE B IIKOJY, OT TOJITBI BO3MYLICHHBIX OembIX xutenen (c. 31).

[lonumanve 3HaueHHsI BEPXOBEHCTBA NpaBa U TOTOBHOCTH €ro0
OTCTaWBaTh JOJDKHBI TIEPEAaBaTHC U3 TIOKOJCHUS B MOKOIEHUE. Mex-
Iy TeM B HacTosee BpeMs B EBporie Takoe MOHUMaHHE CTaTKUBACTCS
C TPOTUBOJACHCTBHEM CO CTOPOHBI HCIONHUTENBHOM BiacTtu. Tak,
MOJBbCKOE MPaBUTENBCTBO OTKA3aJI0Ch MPU3HABATh OTACIbHBIC MOCTa-
HoieHust KonctutynuonHoro cyna Ilonemm, B Benrpun Obumm mpen-
MPUHSTBHI pa3HOOOpa3HbIE MEPBI ISl TOTO, YTOObI N30aBUTHCS OT He3a-
BUCHMBIX CY/Ieil U Ha3HAUMTH TEX, KTO JIOSIICH K pexumy (c. 33).
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Pegp. kn.: Kopcmenc I. Cyouvl u éepxosencmeo npasa:
632120 uz Huoepnanooe

B rnage Il «B dem 3akmrouaercss pons cyaeOHOI BIAcTH B mpa-
BOBOM T'OCYAapCTBE?» aBTOP MOAYEPKUBACT, YTO CYIIHOCTH (PyHAaMEH-
TaJbHBIX MIPaB YEIOBEKa COCTOUT B TOM, YTO y KaXKIOIO €CTh MpaBo U
BO3MOYKHOCTb BOCIOJIb30BaThCSl MPENOCTABIIEMON 3aKOHOM 3alIUTON
oT HapyuweHus 3Tux npas (c. 57). OOxkanoBaHue AeHCTBUIl BracTel
nepen He3aBUCHMBIM U OSCHPUCTPACTHBIM CYAbEH — Ba)KHEUIIHMU diie-
MEHT BEpPXOBEHCTBa MpaBa. Y CYIOB €CTb TPU OCHOBHBIC (YHKIUH:
paspeleHye CriopoB MU Ha3Ha4ueHWE HaKa3aHWH; MpEeaoCcTaBlIeHUE Ipa-
BOBOH 3aIIMTHI; CyJe0HOE€ HOPMOTBOPYECTBO. 3aIUTa [IPaB YeIOBEKa —
JIEUTMOTHUB, OOBEIUHSIOIHNHA BCE OTH QYHKIHH.

3HAYUTENBHYIO POJIb B OTHPABICHUM NpaBa Ha HalMOHAJIBHOM
YpOBHE MrparoT MexayHaponHsle cyasl. B EBpomne ato Cyn EBponeii-
ckoro coro3a u EBponeiickuit Cyn no npaBam uenoseka (ECITY). Ilo-
CIIEIHUH yIemnsier 3aMeTHOE BHUMaHWE WHAWBUAYaJIbHBIM OCOOEHHO-
cTaM cTpaH-yyacTHu. OT HHUX He TpeOyercss enmHOOOpa3us B
YCTPOMCTBE MPaBOBBIX CHCTEM — 3TH CHCTEMBbI JOJKHBI JIMIIb o0ecre-
YUBaTh ONpPEAETICHHBI MUHUMAJIbHBIA YPOBEHB 3alIUTHI MpaB YeIOBe-
ka. Yro Baxxno, ECIIY npenocraBiser rocyiapcTBaM 3HAUUTEIBHYIO
cBoOOny YycMmoTpeHust (auckpenuio). Bormpocel, paccmaTpuBaeMbie
MEKAYHAPOIHBIMH CYJaMH, TOJDKHBI OTKPBITO OOCYKAAThCS U pazbsc-
HSTBCS HA HAIIMOHAJILHOM ypoBHE (C. 79).

B rnase Il «B3aumooTHOmIEHHST MeXY CyIeOHOM M 3aKOHOAA-
TenbHOM BiacTeio» . KopcTeHe momuepkuBaer, 4To o0IIy0 opraHusa-
LU0 TOCYAAPCTBa M 00IIECTBa ONpeeisieT 3aKOHOIATEeNb, CY bl 1OJKHBI
MPOSABIATH CIEPKAHHOCTh MPU PACCMOTPEHUH BOIPOCOB, 3aTparuBaro-
mux ee. JJOKTpUHBI «CYAEHCKON cAep>KaHHOCTH», IO CYyTH, TOBOPAT 00
OJTHOM U TOM JK€: CyJIbl HE JOJKHBI BBIXOJUTH 32 pAMKH CBOMX IOJIHO-
MOYMH M 00s3aHBI BO3ACPKMBATBHCA, 3a HCKIIOYEHHEM TEX CIIydyaeB,
KOI'Jla 3TO HEBO3MOXHO, OT BMEIIATENbCTBA B MPUHSITHE pelIeHuH, KO-
TOpPBIE OTHOCSTCA K KOMIETEHLHUH IPaBUTENbCTBA U 3aKOHOAATEINS
(c. 91). Tonkys 3aKOH, CyIbl TOJKHBI HCXOIUTb, IPEKIC BCETO, U3 U3-
HayaJIbHBIX HaMEpEHUI 3aKOHOMATeNs, a He IIPEBpaIIaTh CBOM JMYHbIE
MpEANoYTeH s B IpaBoBbie o3uuu (c. 96). OTnpaBneHne npaBoCcyaAus
JOJDKHO CITYXHUTh MHTEpecaM OOIIeCTBa.

B rnaBe IV «B3auMooTHOIIEHUST MEXAy CyAeOHON BIACThIO,
KOHCTUTYIIMEH U MEXIyHApOJHBIM IPaBOM» aBTOP COCPEAOTOYMBAET
BHMMaHHE Ha pa3HbIX BHUJaX KOHCTUTYLHMOHHOTO HOPMOKOHTPOJIS.
B Hunepnannax cyasl He MOTyT IPOBEPSITH 3aKOH Ha MPEAMET €ro co-
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OTBETCTBHS KOHCTUTYLIMH, HO JOJKHBI IPOBEPATH €ro Ha MpEenMeT Co-
OTBETCTBHS MEXAYHAapPOAHBIM JOIOBOpaM. B COBpeMEHHOM KOHTEKCTE,
KOTJIa TaKue JOTOBOPHI 3aIIMIIAIOT MHOTHE (pyHIaMEHTalIbHBIC paBa,
9TO MPUBOJUT K CHUTyal[iH, B KOTOPOH CyAbl HE UMEIOT BO3MOXHOCTH
MPENOCTAaBUTh 3aIIUTY OT 3aKOHOJATENbCTBA, HApPYIIAIOIIEro Ipasa,
3aKpEIUIEHHbIE B KOHCTUTYLUHU. JTO MOAPBIBAET aBTOPUTET KOHCTUTY-
LMY U HE CIIOCOOCTBYET CEphe3HOMY OOCYKIEHHIO B cpepe KOHCTHUTY-
uuoHHoro npasa (c. 136). Mexay TeM KOHCTHUTYLHOHHBIH HOPMOKOH-
TPOJb TIOMOTaeT KOHCTUTYLMHM 3aHATh LEHTPAJIBHOE MECTO 10
CpPaBHEHUIO C JPYTUMHU 3aKkoHaMu. Bo BpeMeHa pocTa HalMOHAINUCTH-
YECKUX HACTPOEHUH OH MOYKET YMEHBIINThH pa3pblB MEKIY Tpa)kIaH-
CKUMH ¥ KOHCTUTYLIMOHHBIMH LEHHOCTSIMH. [ 3TOr0, 0J]HAaKO, HEOO-
XOAUMO COONIOIeHHE JBYX YCIOBHW: YTOOBI CyABl MPOSBISUTH
CIIEpXaHHOCTh M YTOOBI Ha3HAUYEHHE CyJell He OCHOBBIBAJIOCH HA HX
MOJUTHYECKUX TpenouTeHusx (c. 137).

B rnaBe V «BzaumootHouenus: Mmexay cyaeOHOH M HCHONHU-
TEJIBHON BJIACTBIO» aBTOP OMHMCHIBAET JOKTPUHY «TOCYAAPCTBEHHOIO
JeNKTa», copMupoBaBinytocs B Hunepinangax B pamkax Lesoi ce-
puu pemieHuit BepxoBHoro cyzna BMecTe ¢ MpenIIecTBOBABIIUMH €l U
MOCTIEIOBABIIMMY TI0CJIE HEe KOMMEHTapUsMU TEOPETUKOB IpaBa M
MpPaKTUKYIOMUX opUcToB. [lomuepkuBaercs, 4TO rocyAapcTBO MOXKET
OBITH MPHUBIEUEHO K OTBETCTBEHHOCTH (B TOM YHMCIE YrOJOBHOW) 3a
COBEpIIAEMBIH UM JICIIUKT, a JIIo00e JIUII0, TOCTpaiaBlIee B Pe3ysibTaTe
€ro COBEpILEHHUs, MOXKET ero 00KajoBaTh, TpeOysl BO3MEIIEHHS YIIEp-
0a wim cyaeOHOro mpHukasa O MPEeKpalleHHd COOTBETCTBYIOUIMX JIeH-
ctBuil. [Ipu paccMOTpeHHH TakuX Jed CyAbl YUUTHIBAIOT MO3UIUIO Op-
TaHOB BIIACTH, MOCKOJIBKY T€ MPEACTABISAIOT MyOJIMYHBIE HHTEPECHI,
KOTOpBIE MHOT/IA OKa3bIBAIOTCS OOJiee CYIIeCTBEHHBIMHU, YEM WHTEPECH
gacTHOro Jmna (c. 160).

B rmaBe VI «B3aumooTHOIIEHUST MEKIy CyIeOHON BIACTBhIO H
obmectBom» I'. KopcTeHc moBTopsier, 4To OTIpaBlieHHE IPaBOCYAUS —
OJIMH M3 KIIOYEBBIX 3JEMEHTOB 00IIecTBeHHOH >ku3HU. Cyabl mpeno-
CTaBJISIIOT 3aLIUTY, IPEAYCMOTPEHHYIO 3aKOHOM, BCEM, BKJIIOUasl HEMO-
MyJsIpHbIE MEHBLIMHCTBA U JIIOJIEH, K KOTOPBIM OOIIECTBEHHOE MHEHHE
OTHOCHTCS C IpKO BbIpa)keHHOM aHTunatued. CyapHu AOJKHBI pUMeE-
HATh 3aKOH Ha PaBHBIX OCHOBAaHUAX K JIOOOMY, Ja)ke KOrja ToJjrma
(B mHamm nHU — B MHTepHeTe) Tpebyer mokapaTh 31mojes 06e30 BCSIKOU
orysiaku (c. 189). Ilpu 3ToM AEATENBHOCTD CYJIOB HYKIAETCsS B 00BsIC-
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Pegp. kn.: Kopcmenc I. Cyouvl u éepxosencmeo npasa:
632120 uz Huoepnanooe

Hennu. CyneOHasi BiacTh JOJDKHA MPEJOCTABIATH OOIECTBEHHOCTU U
XKYpHAJIHCTaM JIOCTYN K MOHATHOW MH(pOpMaLUKU 00 OTIPaBIEHUH TIpa-
Bocynusi. Tak, romutaHcKue Cyasl HCHONB3YIOT B 3TUX Hemax «TBHT-
Tep», TAe MyONUKYIOT Tpecc-peNn3bl, CIeHalbHO Ha3HAUCHHBIE CYIbH
U TPOKYPOpHI OOIIAIOTCS C XYypHAIMCTaM{; UHPOpPMALHS TOHOCUTCS
70 CBEACHUS OOIIECTBEHHOCTH CaMbIMU Pa3HBIMHU CIIOcOOaMH — OT AHS
OTKPBITHIX JABEPEH 10 PeKOHCTPYKIMHU CyIeOHBIX MporeccoB (c. 215).

B rnaBe VII «Kak rapaHTupoBaTh KadecTBO IMPaBOCYAMSI»
I'. KopcreHc pa3Mblnuiser HaJl BOIPOCOM O TOM, Kak JOOUTbCS Kaue-
CTBEHHOT'O IMpaBocyAus. M cuuTaer, 4To cAenath TO HENPOCTO, Jaxe
MU YCJIOBUHU 0TOOpa U 00ydEeHHsI MOAXOAALIMX JIIOJIeH U CO3IaHMs IS
HUX YCJIOBHI pabOThl M MOCTOSHHOTO IMOBBIMICHHS WX KBaJIU(HKALINH.
UmenHO mO3TOMY CyYIIECTBYET LeNblii Habop CpeacTB cyaeOHO-
MPaBOBOH 3alMTHL: HAIIPUMED, CyAeOHOE pelIeHne MOXKET ObITh 00Ka-
JIOBAHO, a 3aTeM BBIHECEHO Ha PacCMOTpeHHE BhICIIero cyna. llei-
CTBYIOT 3KCTpPaOpAMHApHBIE CPEICTBA 3allMTHI, BKJIIOYash HOBOE pac-
CMOTpEHHE Jena B cyae nepBod uHcTtaHiuu (c. 225). OTkpeiTOE
CYZONPOU3BOACTBO TAKKE U3aBHA CUNTACTCS FapaHTHEH ero KauecTBa.
OTKpBITOCTh MMEET 0C000€ 3HAYEHUE — €0 KOMIIEHCUPYETCS OTCYT-
CTBHE JIEMOKPAaTHUYECKOr0 KOHTPOJS (CyAbH, B OTJINYHME OT TOJTUTHUKOB,
HE MOT'YT OBITh IPUBJICYEHBI K OTBETCTBEHHOCTH B paMKaX JIEeMOKPaTH-
geckoro mnporecca). OHa JaeT JIIOASIM BO3MOXHOCTb COCTaBUTh COO-
CTBEHHOE IPEACTABICHUE O AEATENbHOCTU cynoB. Emie Gonbliee 3Ha-
yeHue uMeer d(P(eKT, KOTOPBI NPOU3BOANT Ha JIIOAEH OTKPHITOCTH B
CLIA. Cynbe mpuxoguTcsi YUUTHIBaTh MPUCYTCTBUE MYOJIUKH, YTO CO-
3[1a€T JIOMOJHUTENbHBIA CTUMYN AJISl HAIJIEKAIIEro WCHONHEHHS UM
cBoux obsi3aHHOCTEH (C. 231).
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VJIbSAHOB A.B."! COLMAJBHASI ®YHKIHUS YACTHOI'O
INPABA: IIPEAIIOCBUIKHA U MMOCJIEACTBUSA OCYHIECTB-
JIEHUA. (O630p)

Annomayua. B 0630pe paccMaTpHBalOTCS BOIPOCHI OCYILECTB-
JICHWSl YaCTHBIM TIPaBOM COLMAIBHOW (DYHKUHH BCIEICTBHE BIMSHUS
KOHCTHUTYLHOHHBIX (MyOnu4HbIX) Havad. DPQPEeKT oT ACHCTBHUS COLU-
anbHOW (PYHKIMM YaCTHOTO TMpaBa MPOSABISETCS B CYIIECTBEHHOM H3-
MEHEHUH IOPHIMYECKOTO CcoAep)KaHUs (PyHIAMEHTAIBHBIX Tpa)kaaH-
CKO-TIPaBOBBIX NPUHIMIIOB aBTOHOMHUH BOJIM M paBeHCTBa. HecMmoTps
Ha 3TO, TPakJaHCKOE (4acTHOE) MPaBO B LEJIOM COXPaHAET CBOIO OT-
pacieByIo WACHTHYHOCTD M CIIEAYET OUCIIO3UTHBHOMY METONY peryiiu-
POBaHUS OOIIECTBEHHBIX OTHOILICHHUH.

Knwueswie cnosa. counanbhas GyHKIWS; YaCTHOE MPaBO; IPUH-
LU aBTOHOMHHU BOJM; TMPUHLXI PaBEHCTBA; MPUHIMII CBOOOIBI JOT0-
BOpa; «ciadas» CTOpOHA.

ULYANOV A.V. Social function of private law: conditions and effects
of performing. (Review)

Abstract. The review deals with the issues of performing social
function by private law due to the impact of constitutional (public)
basics. The effect of social function of private law consists in a
substantial change in the legal content of fundamental civil law
principles of will autonomy and equality. Nevertheless, civil (private)
law in its entirely retains sectoral identity and dispositive method of
regulating social relations.

! Viwsinos Anexceii Braoumuposuy — HayqHBIH COTPYIHHK OTAENA IPAaBOBEIC-
nuss MTHWUOH PAH, xanz. ropun. Hayk.
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Keywords: social function; private law; principle of will
autonomy; principle of equality; freedom of contract principle; «weak»

party.

Mna yumuposanusa. YnbsianoB A.B. CoumanbHas (QyHKIUS YacTHOT'O
IpaBa : MPEANOCHUTKHA U mociencTBus ocymiectieHus. (O030p) // Conmans-
Hble M TyMmaHuTapHele Hayku: OredecTBeHHas U 3apyOexHas
muteparypa : MAXK. Cep. 4 : T'ocynapctso u npaBo. — 2023. — Ne 1. — C. 174—
185. DOI: 10.31249/iajpravo/2023.01.13

B ropunuueckoii Hayke sBIIsIeTCs OOLICHIPUHSATHIM YTBEP)KICHUE
0 TOM, YTO YaCTHOE NPaBO OCHOBBHIBACTCS HAa PABEHCTBE M aBTOHOMHU
BOJIH CyOBEKTOB PETYIMPYEMBIX MM OOIIECTBEHHBIX OTHOIICHHH. [le-
HEHTpAJIN3AlMsl [PAaBOBOIO PErYIMPOBAHUS BbI3BaHA HM3HAYAIEHBIM
OTKa30M roCyJapcTBa OT BMEUIATEIbCTBA B SKOHOMHKY. [locTymaTel o
cB00OJIc PBIHKA W JICHCTBHU «HEBUAMMOI PYKH», KOTOpas CIIOCOOHA
cOalaHCUPOBaTh CBOCKOPBICTHBIC YAaCTHBIE WHTEPECHI, JOJITOC BpEMs
CUHTAJIUCH HETTOKOJICOMMBIMH.

[MocTeneHHbIi Mepexo OT JIO3yHra KJIACCUYECKOro IKOHOMHYE-
ckoro ymbepanu3ma «laissez faire, laissez passer» («mycts Bce HUAET
KaK UICT») K MPHUHIMIY COLMAIbHON CIPAaBEIIHMBOCTH B Chepe IKOHO-
MUKH CZeNal HeOOXOUMBIM BHEIPCHUE KOHCTUTYIIMOHHBIX (ITyOimMd-
HBIX) HayaJl B YacTHOE MpaBo. «KOHCTUTYyLMOHAIM3ALMS» YaCTHOTO
npaBa, OTMe4eHHas npaBoBenaMu B XX B.', clocoGCTBYeT OCYyIIECTB-
JICHUIO YaCTHBIM TIPAaBOM COIMAJIbHOW (YHKIMH, T.€. BOCIIOJHECHHIO
COLIMAIBHOTO OECCHIIMS OJHUX YYACTHUKOB M CHIEPKUBAHUIO COLUAITH-
HO#M Mot npyrux. Dddekr or peanusanmu 1aHHONW QYHKIUH TPOSB-
JSIETCS. B YAaCTHOINPABOBBIX MHCTUTYTaX M B HOBBIX OTpACIsiX, OTJE-
JHMBIIMXCS OT TPaXKITAHCKOTO IpaBa, — BEIIHOM IIpaBe, TJE IPaBO
COOCTBEHHOCTH HAJIEISETCSl COLHAIbHO OOS3BIBAIOIINM COACPKAHUEM
(omMH W3 paHHHX U KIIOYEBBIX ACHEKTOB «COLMATHM3ALMM» TPakKaaH-
CKOro TpaBa’), KOpIIOPATHBHOM IpaBe (IIpaBoBas OXpaHa MHTEPECOB
MHHOPHUTApHBIX YYACTHUKOB KOMMEPYECKHX KOPIOpAIlHii), TpaBe WH-
TEIUIEKTYaJIbHOH COOCTBEHHOCTH (TIPEJOCTABICHHE MPUHYIUTEIBHBIX

Lom: Panbpyx I'. ®unocodpuss mpaBa / mep. ¢ Hem. HO.M. FOmamesa. —
Mockaa, 2004. — C. 145.
2Cm.: Jroru JI. O6mue npeoGpa3zoBaHyst rpaXkJaHCKOTO IIpaBa co BpemeHu Ko-
nexca Hamoneona / mep. ¢ ¢p. M.M. Cusepc; nox pen. A.l'. INoiixGapra. — Mocksa,
1919. - C. 85-91.
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JUIICH3UH Ha UCIONB30BAHME MCKIIOYUTENBHBIX MpaB), HAacJeICTBEH-
HOM TpaBe (oOsi3aTenbHasi OIS B HACIIENCTBE), AOTOBOPHOM (00s3a-
TELCTBEHHOM) IIpaBe (3aluTa MpaB U UHTEPECOB paOOTHUKOB, MOTpeE-
outenell WM WHBIX JIHI, SBJSIFOIIUXCS C1a0ol CTOPOHOW J0roBopa),
JEeTUKTHOM IpaBe (BO3MEIIEHUE Bpena, NPUINHEHHOTO CMEPTHIO KOp-
MUWJIBIA, U Bpela, IPUUYMHEHHOTO MCTOYHHUKOM IOBBIIIEHHON OMAacHO-
CTH) | Jp.

MHOrouuCIeHHbIE CIy4an NpPOABICHUS COLUUAIBHONW (QYHKIUH
YacTHOrO IpaBa HYXAAIOTCA B Hay4HOM CHUCTEMaTH3allMU U IMOABEJE-
HUU 107 €AUHYIO0 JOIrMaTHUYeCcKyl0 ocHOBY. IOpuandeckue uccienoBa-
HUSl, HallpaBJCHHbIC Ha (OPMHUpPOBaHHE KOHLENIIMH YKa3aHHOW (PyHK-
UM, ObUTH MPOBEICHBI aBTOPaMH, PabOTHl KOTOPBIX NPENCTaBICHBI B
JTAaHHOM 0030pe.

B cratee E.B. bormanoa, mpodeccopa kadenpsl rpaxaaHCcKo-
MPaBOBBIX AUCHUIIINH POCCHHCKOro 3KOHOMHMUYECKOTO YHHBEPCUTETa
nmenu I'.B. ITnexanoBa, gokropa ropuandeckux Hayk [1], mpenmerom
M3Yy4EHUsl BBICTYNAET COLMANN3aLUs IPakAaHCKOro MpaBa KaK OCHOB-
HO€ HaNpaBJeHHE «MOAEPHU3ALMN» JaHHOW OTpaciu. ABTOp mpenia-
raerT ymnopsJ04nuTh OCHOBHBbIE Hadaja TPakKJaHCKOIO IpaBa, pacKpbIB
UX CHCTEMHYIO CBSI3b C NOJIO)KEHHEM O COLMAJIbHOM TOCYJapCTBE, 3a-
kperieHHbIM B cT. 7 Konctutymmuu P® [1, c. 12]. ConuansHOMYy rocy-
JApCTBY COOTBETCTBYET I'Pa’kKJaHCKO-IIPaBOBOI MPHHLIMI COJIMAAPHOCTH,
peanu3yeMblil uepe3 colMaIbHOE BHIPABHMBAHHE M Iepepacipesesne-
Hue. Ha ceromHamHuil neHbp KaTeropus CONMJIAPHOCTH YXK€ HMeEET
HOpPMAaTUBHOE BhIpaxkeHue B cT. 75 u 75.1 Koncturyuuu P® u nostomy
SIBJIAETCSI HE TOJBKO HPABCTBEHHOW, HO M ropuamdeckoil. Commpap-
HOCTb CBSI3bIBAET MOBEIEHNE YUaCTHUKOB I'Pa)aHCKUX MPaBOOTHOLIE-
HUH, B YaCTHOCTH NPH YIPABJICHUH JeIaMH KOPIIOpALH, a TakKe 00s-
3bIBA€T K COTPYAHUUYECTBY NPHU 3aKJIIOUEHUH U UCIIOTHEHHUHU JJIOTOBOPOB.
UrnopupoBaHre 3TOro NpUHIMIA BIeYeT 32 COOOH HeraTHBHBIE MTPaBO-
BbIe TIOCJICACTBUS KakK sl JOJDKHHKA, TaK U Ajs Kpenutopa [1, c. 13—
14].

[lo MHEHHUIO aBTOpa, MMEHHO M3 MPUHIIMIIA COMUIAPHOCTH BBITE-
KaloT TPUHIOMIB JO0OPOCOBECTHOCTH M CHPaBEAIMBOCTH. [IpuHIMI
JNOOpPOCOBECTHOCTH TOIPa3yMeBaeT, YTO CYOBEKT MPaBOOTHOILICHUS
OyZeT y4uThIBaTh NMpaBa M 3aKOHHBIE HHTEPECH! JPYroi CTOPOHBI U CO-
JeCTBOBAThH €i, B TOM YHWCIIe B MOMy4YEeHHH HEOOXoauMoi MHGpopMa-
WU, DTOT MPUHLHUIL, B CBSI3U C €T0 MEPBOCTENEHHON Ba)KHOCTBIO IS
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MIPaBOBOr'0 PETYIUPOBAHUS, IPU3HAETCS B IOPUCIPYACHIINN «CBEPXUM-
MEPATUBHBIM» — OTHOCALIMMCSI K KaTErOpUM OCHOB MPaBONOpSIKA U
HpaBCTBEHHOCTH. UTO KacaeTcss NMpHUHIMNA CIPAaBEAIUBOCTH, TO OH
TpeOyeT COXpaHEeHHUsl CHpPaBeIMBOTO OajaHCa HHTEPECOB CTOPOH
IpaKAaHCKUX TPAaBOOTHOIIEHUH. B ciiydae HeHCNONHEHUs NpUHLUIA
HecIpaBeJIUBbIC JOrOBOPHBIE YCIOBHS Toanexat O1okuposke. Kpome
TOTO, C IEIbI0 JOCTHI)KEHUS CIPABEUIMBOCTH B 3aKOHOJATENBCTBE
MPEeAyCMaTPHUBAIOTCS TOTOJHHUTENBbHBIE IIpaBa Ul CIIEHHUATbHBIX BHJIOB
YYaCTHUKOB TPa)XIaHCKHX MPaBOOTHOLICHUH, HalpUMep HaHUMaTeNnen
JKHJIBIX TIOMEILeHU T nin notpeduteneii [1, c. 14-16].

OtnensHOE BHMMaHHe B paboTe yIelIeHO BONPOCY COLHaiu3a-
UM TPaKJAaHCKO-NIPaBOBOM OTBETCTBEHHOCTH — JIOTOBOPHOH M [e-
TUKTHOM. OTMeuaercs, 4yTo B CBS3U ¢ HU(pOBU3ALINEH 0OIIECTBEHHBIX
OTHOIICHUH CTajla aKTyaJlbHOH MpoOyieMa BO3MEILCHUS Bpena, MpHyu-
HEHHOTO WCKycCTBeHHBIM uHTeiuiekroM (). Bumy pucka wucronb3o-
Banuss MU, wyxHO, mo muHenuto E.B. BormanoBa, mnpuMmeHsTh 0e3-
BUHOBHYIO OTBETCTBEHHOCTh 3a IPUYMHEHHBIM BpeA, OT KOTOpoH
0cBOOOXan Obl TONBKO NPSMOM yMBICEN TOTEPIEBLIEIO, MpPUYEM
HECTH TaKyl0 OTBETCTBEHHOCTH COJIMJAPHO AOKHBI BCE JIMIA, y4acT-
BoBaBImMe B padore Hax MU [1, c. 9, 16].

[IpumennTensHO K mpaBoBbIM cucremMam EC M rocymapcts —
uynenoB EC Tema conuansHON (GyHKIMH 4aCTHOTO MTpaBa MCCICAOBaHA B
KOJUIEKTUBHOW MOHOTrpaduu mox penakuueii Mapexka Macnaka, JOKTO-
pa mpaBa, 1okropa unocoduu, uieHa kadeapsl TpakJaHCKOTO U KOM-
MEpUECKOro MpaBa IpHAXYecKoro ¢akyiapreTa TpHABCKOro YHUBEPCH-
tera, CrnoBakus [5]. Bo BBegenun k »toit kHure Monuka FOpuoBa,
JOKTOp TpaBa, IOKTOp ¢uiiocoduu, AOLEHT, 3aBedyromas Kadeapon
IpaXXIaHCKOTO W KOMMEpPYECKOro IMpaBa IOPUANYECKOro (axyibTera
TpHaBckoro yHuBepcutera, CloBakusd, NOJYEPKUBAET, YTO MPABOBOU
MPEANOCHUTKON BBIMOTHEHUS TPAKIAHCKUM (YacTHBIM) IPaBOM COLH-
anbHOW (D)YHKLMU CIYXXHUT BBIPA)KEHHE B €0 MPABOBOM ITI0JIE€ OCHOBO-
MOJIATAIOMINX EBPOICHCKUX ILEHHOCTeH W TpUHOUIOB [5, p. 13-14].
Peus uzper o QyHmamMeHTaNbHBIX Hadanax, MMEIOMINX KOHCTUTYLMOH-
HBIA XapakTep, TAaKUX Kak CIpaBeUIMBOCTh, IpaBa YEIOBEKa U 3aIllpeT
JUCKPUMHHALIH.

Kak ormernn M. Macnak, 3Ti Hadaja KOCBEHHO HJIH (B MCKIIIO-
YUTENBHBIX CIy4asx) MPsIMO BO3ACHCTBYIOT Ha YacTHONPABOBBIE OT-
HoweHus. [IpuHIMIBI NpaBa ABIAIOTCA IOPUIMUECKON MPENIOChUIKON
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JUISL TENIEONOTUYECKOT0 TOIKOBAHHS YACTHONPABOBBIX HOPM, PE3YJIbTaT
KOTOPOT'O HE COBMAJaeT ¢ OYKBAJIBHBIM CMBICIOM 3aKoHa'. B ycrmoBusx
CKPBITOr0 (JIATEHTHOT0) Cye0HOr0 IPaBOTBOPUECTBA MIPaBa U CBOOOIBI
YenoBeKa «IpocBeunBaoT («shine through») B ropu3oHTanbHBIX Tpa-
BOOTHOILIGHUAX — CTPaxOBBIX, TPYIAOBBIX, AETUKTHBIX, MPAaBOOTHOIIE-
HUSIX C y4acTHeM MoTpeOuTenneli, MpaBOOTHOMICHHUSIX HHTEIICKTYallb-
HOH COOCTBEHHOCTH U T.O., — MOANAJAIOMNX TIOA OPHCIUKIIHIO
rocynapcts EC. Bmecte ¢ TeM BHeapeHHe MyOMUYHBIX Hadyal B 4acT-
HOIIPAaBOBYIO 00JacTh JOJKHO OBITH COBMECTUMBIM C METOJIOM Tpaxk-
JTaHCKO-TIPaBOBOrO peryiaupoBanus [5, p. 17-43]. Dto orHocHTCH,
Mpexe BCero, K MPaBOBBIM MPUHIKIIAM PAaBEHCTBA U CBOOOABI JOT0-
BOpa, COXPAHSIOINM MPUOPUTETHOE 3HAUECHHE B IPABOBOM PEryIUpO-
BaHUU YKOHOMUKO-PHIHOYHBIX OOIIECTBEHHBIX OTHOIIECHHA’,
[Nonoxenust OOIIEH YacTH rpa)KIaHCKOTO MpaBa, BHIMOIHSIOMINE
conuanbHylo (QyHKIHMIO, TpoaHanu3upoBanbl PobGeptom JoOpoBon-
CKHM, JOKTOPOM IIpaBa, JOKTOpPOM (GHIOCOPHH, MarucTpoM IpaBa
(ropuandeckuii pakynbTeT TIOOMHTEHCKOr0 YyHUBEpCUTETa, [ epmanus),
YJIeHOM Kadeapsl TpakJaHCKOrO U KOMMEpPYECKOro MpaBa IopHAnYe-
ckoro ¢akynsrera TpHaBckoro ynusepcurera, Cnosaxus. 1o ero mue-
HUIO, KPYT aJpecaToB yKa3aHHBIX MPABOBBIX HOPM HE MCUEPIBIBACTCS
OJIHMMH JIMIIb IpUMepaMHu cnaboil CTOpOHBI foroBopa [5, p. 47]. Takue
«COLMANbHBIE» HOPMBI B OOJBIIMHCTBE CBOEM MMEIOT MMIEPaTHBHBIN
xapakrtep [5, p.48-49], mpenycmarpuBas OrpaHHYEHHs] ABTOHOMHH
BOJIM M BBIPABHUBAsI HCXOIHOE MOJIOKEHHE YYAaCTHUKOB YaCTHOIIPABO-
BbIX oTHomeHui [5, p.49-50]. OrmeuyeHo, yTo cBOOOJAa JOrOBOpa
JOJDKHA TapaHTUPOBATh CIPABEAJIMBBIC U SKBUBAJICHTHBIE YCIOBHUS J10-
roeopa [5, p. 51]. BBuay crpemieHuil Kk yCTaHOBJICHUIO 3P PEKTHBHBIX
rapaHTUil B YaCTHOM IIpaBe HAOMIOAaeTcs TEHISHLUs K MaTephain3a-
WU CBOOOBI 10roBOpa. MarepuanbHas cB00OAa I0T0BOpa, B OTIHYHE
oT (GopMaJbHOM, 3aKitodaercs B (pakTHueckol cBOOOJE MPUHATHS pe-

! [IpumedaTenbHO, YTO B HACTOAIIEE BPEMs TEIECOJOTMYECKOE TOIKOBaHUE
MIPUMEHSETCS B POCCHHCKOM TPa’kKIaHCKOM IIPaBe IJIsI YCTAaHOBJICHUSI IIPEAEIOB CBOOO-
np1 noroBopa (cM.: mocraHosieHue Ilnenyma BAC P® or 14 mapra 2014 r. Ne 16
«O cBOGOJIE TOTOBOpA U €€ TPEENaxy).

2 Cm.: Mosonms B.IL O MaKpO- U MUKPOIIPABOBOM PETYIMPOBAHUU KOMILIEKC-

HBIX IMYIIECTBCHHBIX OTHOILICHHH B cthepe 3xoHoMuKH // XKypHain poccuiickoro mpasa. —
2012. - Ne 9.-C. 28.
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LICHUH, KOTOpas O00YCIOBIIEHa OTCYTCTBHEM 3KOHOMHYECKHX, HH(Op-
MalMOHHBIX M MHBIX (DAKTUYECKUX MPENATCTBHi K 3Tomy' [5, p. 52—
54].

Hanpumep, notpedutenu mpu coCTaBICHUH JOTOBOPa HAXOASATCS
B TOJOXKEHHH, AHAJIOTMYHOM COCTOSIHHIO HECOBEPIICHHOJETHHX WIIH
MICUXUYECKH HE3JOPOBBIX JIML. JlaHHOE MOJ0XKEeHHe MOoTpeduTens pac-
cMaTpHuBaeTcs Kak «JOrOBOPHAsl 3aBUCHMOCTB» (contractual reliance).
B cBsi3u ¢ 9THM (HOPMYTUPOBKA YCIOBHM 10TrOBOpa (GaKTHYECKA MOXKET
HE BBIpa)XaTh NOAJIMHHYIO BONIO moTpedurens [5, p. 54-55], uto npu-
BOIUT B UTOTE K COTJIACOBAaHHMIO HECTPAaBEIUIMBBIX YCIOBHM IOTOBOpA.
Jnst IpeoAoeHusl TaKuX YCIOBHH pa3pabaThIBAIOTCS MEphl IOPHCIHK-
LHUOHHOH (CyneOHOMN) 3alUThl HHTEPECOB MOTPEOUTENS], BKIIOYAIOLIIE
B ce0s MPU3HAHKE 3aKII0UEHHOT0 JOrOBOPa MOJIHOCTHIO MM YaCTUYHO
HeNleCTBUTENbHBIM, H3MEHEHHE YCIIOBUI JIOTOBOpa O PEIISHHIO CyAa
W OTKa3 B CyneOHOMN 3aIInTe MCKOBBIX TPEOOBAHUN CHUIBHOW CTOPOHBI,
OCHOBAHHBIX Ha HECTIPABEIMBHIX YCIOBHSIX.

Bompocs! nmoncka onTuMabHON MOZENH JUIA 3aIIUThl HHTEPECOB
norpeduTeNeil MOdy4niIM OCBElIEHWE B KOJUIEKTHBHOH MOHOrpadum,
BBITMIOJIHEHHOW COTpyAHWKaMu WHCTUTYyTa 3aKOHOAATENbCTBA U CpPaB-
HUTeNbHOro TpaBoBeAeHus npu IlpaButensctBe PO [2]. Tak,
E.M. Yaruna, crapmmii ciequanict oTiena TpakJaHCKOro 3aKOHOJa-
TENBCTBA U Mporecca MIHCTUTYTa 3aKOHOAATENbCTBA H CPABHUTEIBHOTO
npaBoBenenus npu llpaButensctBe PD, paccmaTtpuBaer omnpeneneHue
MOHATHS HECTIPaBEIUIMBBIX YCIOBHH JIOrOBOPa B CBETE MOJIE3HOT'O IS
Poccun espomneiickoro omnbita. AupektuBsl EC ncxomsT u3 Toro, 4to
CHJIBHBIA KOHTPAreHT NOoTpeduTens (opMyIrupyeT YCIOBHS 10r0BOpa B
OJHOCTOPOHHEM TOPSJIKE M pacroyiaraeT 3HaYUTENbHO OOJBIINM 00b-
eMoM HH(pOpPMaLKMKU O TperMere AOropopa, 4eM morpedutens. Ha

L o
KOHLIG]'[LII/IH MaTepHUaJIbHOU CBO6021LI J0roBopa, B CyHUIHOCTH, O3HA4acT IIpHU-
3HAHUC U Pa3BUTUC KOJIMYCCTBECHHOT'O IMOAXO0JAa K OLICHKE aBTOHOMHHU BOJIM B 3KOHOMU-

ke. CorlacHO 3TOMy MOJXOAY, aBTOHOMHS BOJNH y CIabOH M CHIBHOW CTOPOH MOMIEKHT
CPaBHEHHMIO ITyTEM COIOCTABJICHHS MMEIOIMXCS albTEPHATUB. B yacTHOCTH, paboTO/AATEIb,
pELIMBIIMH OTKa3aTh B MpUEME KOHKPETHOMY paOOTHHMKY, HPH OTCYTCTBHM JAPYIUX
KaH/IU/ATyp TepseT HEKOTOPHIH MPOLEHT pabodeil CUIIEL, B TO BpeMs KaK sl pabOTHHKA STOT
OTKa3, IPU OTCYTCTBHHM MHBEIX HaHUMATelell, BIeUeT IONHYI0 YTpaTy HeoOXOAMMOH paboThl
(cm.: Kommonc Jx.P. [IpaBoBele ocHOBaHMS KamuTau3Ma / mep. ¢ aHril. A. ATIOJUIOHOBA,
A. Mapkoga ; nof. pea. M. OxuniioBoit. — Mocksa, 2011. — C. 84-85).
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MpeAMET CIpaBeUIMBOCTH MPOBEPSIOTCS YCIOBHSA, KOTOPBIE HE COrjia-
COBaHBI C MOTPEOUTENEM WHAMBHIYAIBHO M KOTOPbIE HE OMPEACISIOT
HEMoCpenCcTBEeHHO ToBap (paboty, yciyry) u neny. HecnpaBeanuBsiMu
OyayT YCIOBHsI, KOTOPBIE BBI3BIBAIOT 3HAYMTENBHBINA AUcOanaHC B mpa-
Bax U 00S3aHHOCTSIX CTOPOH, BBHITEKAIOIIMX W3 JOTOBOpa, B ymiepO mo-
Tpeburento. B 3ToM miaHe MOZO3pUTENBHBIMU BBHITJIAAAT JOTOBOPHBIE
YCIIOBUSI, HE M3JI0KEHHBIE IPOCTHIM U MOHSTHBIM SI3bIKOM. B oTHOmIE-
HUU ONpENeIEHHBIX YCJIOBUH YCTaHOBIIEHA OMPOBEPKUMAs MPE3yMII-
sl HecnpaBeaauBOCTH. K TakOBBIM, HapUMeEpP, OTHOCATCS: YCIOBHS,
WCKITIOYAIOIINE WM OrPaHUYMBAIOLINE OTBETCTBEHHOCTH CTOPOHBI 32
Bpel, MPUYUHEHHBIA >KU3HU WIM 3I0POBBIO TOTPEOWTENs; YCIOBHS,
KOTOpBIE OrPaHUYMBAIOT 3aKOHHBIE MPaBa MOTPEOUTENs] B OTHOIICHUH
HEHMCIIPaBHOW CTOPOHBI MPH HapyLIEHWU IMOCICTHEH ee 00s13aTelbCTB;
YCJIOBUSI, MPEAOCTABIISIONINE KOHTPAreHTy NOTPEeOUTENs MpaBO OAHO-
CTOPOHHET0 PacTOPIKEHUS JIOTOBOpPA IO COOCTBEHHOMY YCMOTPEHHIO,
€CJTH TaKoe TPaBO He MPEAOCTaBIeHO moTpebuTeno [2, ¢. 122-124].

JlaHHBIE TIOJIOXKEHUS TNPENCTABISAIOTCA aKTYaJIbHBIMH Ui CO-
BEPLICHCTBOBAHUSI POCCUHCKOrO 3aKOHOIATeNbCcTBA. Jleno B ToM, 4ToO
3akoH P® ot 7 despans 1992 r. Ne 2300-1 «O 3amute npaB noTpedu-
TeNei» He COAEPKUT JICTabHOrO ONpeeNieHusT HeclpaBeJInBEIX J0-
TOBOPHBIX YCIOBUH U HE 3aKpeIIsieT MepeucHb MPE3IOMUPYEMBIX YCIIO-
BUl momoOHoro ponxa. Bmecto storo Hopma m. 1 cr. 16 ykazaHHOrO
3akoHa OOBSBIISET HENCHCTBUTENBLHBIMHU JIOTOBOPHBIE YCIOBUS, YILIEM-
JSIOIIME TIpaBa MOTPEOUTENS MO CPaBHEHHUIO C MpPaBUJIAMH, YCTAHOB-
JICHHBIMH 3aKOHAaMH HJIM MHBIMH HOPMATHBHBIMH TPABOBBIMH aKTaMH
Poccun B obnacTu 3amuThl paB noTpeduTeneid. ITo MooKeHHe, Mo-
yepkuBaer E.M. Uarnna, He ycTaHaBIMBaeT YETKUX KPHUTEPUEB He-
CIpaBeIUIMBBIX YCIOBHH, OCOOCHHO B CUTYalMH, KOI/la CIIOPHOE YCIIO-
BHE J0TOBOpa (JOpMaIbHO HE MPOTHBOPEUUT WMIEPATHBHBIM HOpMaM
3aKOHOZATENBCTBA B O0JIACTH 3aIUMTHI [IPaB MOTpEOUTENEH, HO SIBIISET-
csl IBHO OOpEMEHUTENbHBIM JUIS TIOTPEOUTENs MK CO3JIaeT aAucOaianc
B TpaBax M 0OA3aHHOCTSIX CTOpOH B yiepd motpedureno. De lege
ferenda Gbu10 OBI IIENIECOOOPA3HO YCTAHOBUTH FAPAHTHH NPaB MOTPEOU-
TeJel 1o eBporeiickomy oopasiy [2, ¢. 126-129].

B cBsi3u ¢ TeM, 4TO IpU 3aKIIOYEHUH 10TOBOPA aBTOHOMUS BOJIH
MOTpeOUTENsl MPAKTHUECKH PaBHA HYJIO, TAKOMY JIMIY JOKHO OBITH
rapaHTUPOBAHO MPABO PACTOPTHYTH AOTOBOP MO COOCTBEHHOMY YCMOT-
peHuto, 6e3 BO3MEIEeHH U3JIepKeK KOHTpareHTy. Takoe nmpaBo mpuoo-
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peraer oco0yio BaXKHOCTH AJIsl MOTPEOHTENs B 0053aTENBCTBAX MO OKa-
3aHuio puHaHCcOBBIX ycuyr. Kak ykaseiBaer M.JL. IllenrorTo, Beqymmit
HAy4YHBIH COTPYIHHUK OTAENa IPa)kIaHCKOTO 3aKOHOAATENbCTBA U MPO-
necca MHCTHTYTa 3aKOHOAATENBCTBA M CPABHUTEIIBHOTO IPABOBEACHUS
npu [IpaButensctBe PO, kaHaumaT rOpUAXYECKUX HAyK, HEJAOCTATOK
(MHAHCOBOM TPaMOTHOCTH y MOTpeOUTENs obJierdaeT MaHUITYIUPOBa-
HUE UM B IEsIX HEeJOoOpOCOBECTHOTO MONYyYEHHUsI HaKUBBI Tipodeccro-
HaJBHBIM CYOBEKTOM (MHAHCOBOU aesTensHOCTH. K ToMy ke yka3aH-
HbIe 00s3aTenbCTBa (JOTOBOPHI 3aliMa, CTPaxOBaHUS U JP.) OOBIYHO
(MHAHCOBO 3HAYMMBI Ul TOTPEOUTENS U, KaK MPaBHIIO, HOCAT JOJTO-
CpouHbIii xapaktep. 3akoHogarenbcTBa Poccun m EC 3akpemsitor pas-
JMYHBIE MEXaHHU3MbI MPOTHBOAEHCTBUS «(PUHAHCOBOMY MHCCEIHMHTY
(mis-selling of financial products), T.e. npakTuke HemnOOPOCOBECTHOI
nponaku (UHAHCOBBIX IPOAYKTOB (IPEAOCTaBICHUS (PUHAHCOBBIX
yCIIyT) KJIIMEHTaM, KOTOpble HE MOHMMAIOT YCJIOBHH caenok. B yactHo-
CTH, MPEIYCMaTPUBAIOTCS MPAaBWIIA O MEPUOAE OXJIKACHHS, B TCUCHHUE
KOTOpOT0 MOTPEOUTENb MOXKET IepeayMaTh U 0e3 U3AEPKEK OTKa3aThCs
OT JJOroBopa o (PMHAHCOBBIX yciyrax [2, ¢. 145-150].

[IpoOnemaTrka ycTaHOBJIEHHS TapaHTUH Ui oTpeduTenei ¢hu-
HAHCOBBIX YCIyT u3y4aercss Mupuanoi [ TMHTHY, TOKTOPOM IOpUIMYe-
CKMX HayK, HayYHBIM COTPYIOHHMKOM MHCTHTyTa CpaBHUTEIBHOrO Ipa-
Ba, benrpan. B cBoell ctaTthe [4] OHAa aHATM3UPYET MEXAHU3MBI 3aIUTHI
npaB ci1aboi CTOPOHBI JIOTOBOpPA, PEKOMEHJOBAaHHBIE B MOJEIBHBIX
npaBUjIax M3 UCTOYHHMKA «MsTKoro» mpasa (soft law) — IlpuHummnos
eBPOICHCKOro JIoroBopHoro mpasa crpaxoBanust (Principles of
European Insurance Contract Law) (namee — [TpuHITHTIOB).

OtMeuaercs, 4yTo U3-3a OTCYTCTBHSI €IMHOT0 MPABOBOI'O PEXMMA
crpaxoBanusi B EC y4acTHHKHM CTpaxOBBIX OTHOIIEHHH HE UMEIOT J0-
CTaTOYHBIX WH(POPMAIMOHHBIX BO3MOXKHOCTEH W BBIHYXKIECHBI HECTH
JOTIONTHUTENbHBIC PUCKH. B kauectBe mokymenra SOft law IIpuHiumen
HE MOTYT PEIMTh MpoOieMy YCTaHOBIICHHs YKa3aHHOTO pexuma [4,
p. 58], HO yKa3bIBAIOT Ha HEOOXOAMMBIE U 1eIecO00pa3Hble rapaHTHU
npaB c1aboil CTOPOHBI — CTpaxoBatelns (moTpeduTens ycayr). JTa 3a-
IMTa JOIDKHA OOECIeYMBaThCs IyTEM YCTaHOBJIEHHS CIIEUaJIbHBIX
npaBui. B crpanax EC ycnoBusi ctpaxoBaHusl He CTaHIAPTU3UPOBAHBI
JOJDKHBIM 00pa3oM, U B CBSI3U C HEMPO3PaYyHOCTHIO 3THX YCIOBUH IO-
TpeOuTenp He MpuoOpeTaeT MpaBa, Ha KOTOPbIE OH MOT OBl pa3yMHO
paccuntsiBath [4, p. 59]. IIpexne Bcero, cnenuanbHble TpaBUia MOMI-
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pa3syMeBaloT HaJM4yHe MPaBOBOrO MOHATHA C1a00i CTOPOHBI, MO KOTO-
poe Ha mpaBax CTpaxoBaTeNsl JOJDKHBI MOAXOIUTh (PU3NUECKHE U IOpH-
JIUYECKHe JIMIa (B TOM 4ucie cyOBbeKThl MaJIOTo M CpeJHero Onu3Heca),
3aKII0YAIOLINEe JOrOBOP CTPaXOBaHUS ISl CBOWX JIMUHBIX HYXKI JHOO
OCYIIECTBICHUS MPOPECCHOHAIBHON OESITENbHOCTH, H KOTOPOE JOJIXK-
HO PaclpOCTPaHATHC TaKKE M Ha BBITOJONpPHOOpETaTeneil — TPEeTbux
JMIL B JOroBope cTpaxoBanus [4, p. 61-62].

[TpuHIMIBI yCTPaHSIOT MOCIENCTBUS MH()OPMALMOHHOW acuM-
METPHH CTOPOH, BO3JIaras Ha CTPaxoBLIMKa 00S3aHHOCTb WH(GOPMHUPO-
BaTh MoTpedutenst 06 yCIOBHIX CTpaxOBaHHA. Ba)KHBIM JOrOBOPHBIM
YCIIOBHEM B 3TOM CMBICIIE SBIISIETCSl 0053aHHOCTD CTPAXOBILUKA COO00-
IaTh CTPaxoBaTeNlio 00 OOCTOATENBCTBaX, MMEIOMINX OTHOILEHHE K
OIICHKE CTPaxOBbIX pUCKOB [4, p. 64—65]. B memsix mopmepxkanus 0Oa-
JlaHCa MHTEPECOB CYIIECTBEHHO OrpaHWyeHa o0sS3aHHOCTh CTpaxoBaTe-
7151 (c1a0oil CTOPOHBI) MPUHUMATH MEpPBI K IPEIOTBPAILEHUIO CTPaX0BO-
ro ciydas. HeraTuBHble TOCIEACTBUS IJisi C1aOOH CTOPOHBI B BHIE
HEMONyYeHHsI CTPAaXxOBKH BO3HHKAIOT TOJBKO B CIy4asiX HEMPHHATHUS
Mep MPEIOCTOPOKHOCTH TI0 MPUYHHE TpyOoil HeOpekHocTu [4, p. 67].
B perynupoBanun ykazaHHbBIX BompocoB [IpuHuumIBI nocturim Oosee
BBICOKOT'O YPOBHS 3aIlIUTHl HHTEPECOB CJIa00H CTOPOHBI, HEXKEIH HallU-
OHaJbHBIE MTpaBoBbIe cucTeMbl EC, U M03TOMY JaHHBII JOKYMEHT CIIO-
cOOEH CIYKUTh 00pa3loM AJisi COBEPLICHCTBOBAHUS BHYTPUTOCYAAp-
CTBEHHOT'0 CTPaxOBOT0 3aKOHOAATENbCTRA [4, P. 68—69].

Heo6xoaumo oTMeTUTh, YTO Hanbosee «IyBCTBUTEIBLHONY cde-
poOi KOH(IMKTa MEXIy aBTOHOMHEH BOJHM M COLMAIBHOM CrpaBeiu-
BOCTBIO SIBIISETCS TPYAOBOE MpaBO — OTpacib IpaBa, KOTOpask HUMeeT
SIPKO BBIPa)KEHHbIE MyOJIMYHO-TIPABOBBIE Hadajla W KOTOpas MOXKET
OBITH OTHECEHa K 4YacTHOMY MpaBy C M3BECTHOM AOJIeH YCIOBHOCTH.
B cratee Caiimona JlukmHa, mpodeccopa mpaBa OPHIMYECKOTO da-
kyneTera KemOpumkckoro yausepcutera, Benukooputanus [3] ananu-
3UPYIOTCS TIpENeNbl OCYLIECTBIEHUSI aBTOHOMUHM BONM paboTomarterns
MpH YBOJIBHEHHH UM pabOTHHUKA 10 COKPALICHHUIO IUTATOB. 34eCh pea-
JU3ays NPUHIKIA CBOOOABI JOTOBOPa OIMPaBABIBAETCS COOOpaXKECHUS-
MU OOILIeH MONIB3bI B BUAC MOBBIMICHHUS OJIarocOCTOsSTHUS. JlaHHbIH mox-
X0/l CITY’KUT TPOTUBOBECOM Te3HMCaM 00 aMOpalbHOW M «TPEXOBHOI»
XKeCTOKoCTU paboropatens. CUuTaeTcs, 4TO C TOYKH 3pEHUS Meiel
YacTHOTO MpaBa CO3/JaHUE OOraTcTBa MMEeT MPHOPUTET Iepen crpa-
BE/JIMBBIM pacrpeiefieHHeM J0X0/I0B, U TAKHE 1eJH CTUMYIIHPYIOT 00¢
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CTOPOHBI TPYIOBOTI'O JOTOBOpa K COXPAaHEHUIO NPAaBOOTHOLIEHHUH [3,
p. 864].

OnHako B YCJIOBHSIX 3aIUTHl aBTOHOMUH BOJIM HEBO3MOXKHO (MM
Mo KpaliHe#W Mepe 3aTpyIHHUTENbHO) YCTAaHOBUTH (PAKT HEHCIIONHCHHS
00s13aHHOCTEH CO CTOPOHBI paboTomaTeNsl, KOTOPBIA pacTopr TPYAOBOH
JIOTOBOP IO CBOEMY YCMOTPEHHIO. B CBSI3M C 3THM HCKIIOYaeTCs Aaxe
B3BICKaHHE YOBITKOB B IOJIb3Y YBOJIEHHOTIO pabOTHHKA, HE TOBOPS YiKe
0 MPeayNpeXIeHUH ero He3aKOHHOTO YBOJIbHEHHUS WIIH O BOCCTAHOBJIE-
HuM Ha pabore [3, p. 865].

C. luxuH npunep>xuBaeTcs MO3MULNHU, COTIACHO KOTOPO BBITLIA-
Ta KOMIICHCAIIMK YBOJIEHHBIM paOOTHHKAaM BBICTYNaeT Hanbosee mpHuo-
PHUTETHBIM CPEACTBOM IPAaBOBOH 3aIUTHI. JTO pellleHre BIOIHE COOT-
BETCTBYeT Teopud S((PEKTHBHOrO HAPYIIEHHS': MOTEpIrEBIIEMY
pabOTHUKY MPHUYHUTACTCS YacTh J0XO0Ja, MOMYYEHHOTrO paboToaaTeneM
B pe3yJIbTaTe COKpAILCHUs IITAaTOB. Peanm3anus Takoro MexaHu3ma mpa-
BOBOH 3alUTHI TpeAroyiaraeT NpUMEHEHHE MPOLEAYyPHBIX TapaHTUH B
MoJb3y pabOTHHKA Ha CiIydail YBOJIBHEHHsSI — B BUJE 3a0J1arOBPEMEHHOr0
YBEJOMIICHHS 3aUHTEPECOBAHHBIX JIUIL] (B TOM YHCIIE OPraHOB roCcyAap-
CTBEHHOM BJIACTH) U yueTa MHEHus podcorosa [3, p. 865-866].

B nannom xontekcre C. JIMKUH KPUTHKYET ILKOIY SKOHOMHYE-
CKOTO aHajH3a MpaBa, M3HAYAJIHHO OTBEPraBILYI0 TOCYJapCTBEHHOE
peryiaupoBaHue TpyJda NOA NPEAsoroM 3aliuThl Havyal CBOOOIAHOTO
pbIHKa TpyAa. Tak, IMEHHO BMEIIATENbCTBO TOCYAapPCTBa CIIOCOOCTBY-
€T MPaBOBOM OXpaHE CIPaBEUIMBOCTU B Cepe TPYAOBBIX OTHOLICHUH
[3, p. 870]. B crarbe momuepkuBaercs, 4YTo CIPaBEIMBOCTh — 3TO HE
POCKOIIIb, K KOTOPOH 3aKOH MOXXET CTPEMHUTHCA, a OAHO M3 MpeaBapu-
TEJIBHBIX YCIOBHi, KOTOPOE CIYKUT 00IMM UHTepecam [3, p. 871].

! Kax CIIeyeT U3 3TOH TEOPHH, B IEJSX MOBBIIICHNUS SKOHOMHIECKOH 3 dex-
THBHOCTH HEOOXOIMMO ITO3BOJISATH JNO/DKHHUKY HapyIIaTh HOTOBOPHBIE 00S3aTEIBLCTBA,
€CITH €T0 YOBITKH OT HUCIIONHEHUSI OroBopa Oy ObI O0MbIIe, YeM yOBITKU KPEeAUTOpa
OT HEUCHONHEeHUsS. J{OJDKHHK 1O CBOEMY BBIOOPY MOXKET JIHOO HCIIOIHUTH JOTOBOD,
1100 BO3MECTUTH KPEAUTOPY YOBITKH OT HEUCIIONHEHHS 0e3 BBIIIIATHl KaKHX-THOO
mrpadoB cBepx dtoro (cm.: KapametoB A.I. DkoHOMHYECKMH aHamM3 TpaBa. —
Mockga, 2016. — C. 363-369). IIpuMEHHTENBHO K PacCMaTPHBACMON CHTYaLlHUH 3TO
O3Ha4aeT, 4ro paboTozmaTens (DODKHHK) MOXKET COXPaHUTH pabodee MecTo, OCTaBUB
TPYZAOBOI JOTrOBOp B CWJIC, WM YBOIWTH PAaOOTHHKA (KPEAWTOpA) W BHIILIATUTH €My
9acTh COKOHOMJICHHBIX JICHET.

183



Vavanoe A.B.

BemonHss counanbHy0 (GYHKLIMIO TPU peain3aluy Takux 00-
IIMX MHTEPECOB, YaCTHOE MPaBO HAIEJICHO HA TMOIACPKAaHHE IUCLH-
IUTMHBI — PEeaIbHOE U HaJJIeXxallee HCIOTHEeHNE I0pUINYecKUX 00s3aH-
HocTell. DOToil (yHAaMEHTaNbHON MENbI0 OOBACHSETCS peEIIeHHe
pacmnpoCTpaHHUTh COLMAIBHYIO (DYHKIMIO HAa OTHOILICHUS MEXIYy Mpel-
npunuMarensmu (b2b-relations), T.e. Ha obmacte, KoTopast MeHee Jpy-
X ToABepKeHa couuanu3auun. Monuka FOpuoBa ykasbiBaeT, uToO
Heb3s CYMTATh UMEIOLUIMMHU COLUAIBHBIA XapakTep TOJIBKO T€ MEpHI,
KOTOpBIEC B TIEPBYIO O4Yepe/b HalleleHbl Ha 3aIuTy mnorpedurens (cia-
0oii croponsl). CripaBeanuBasi NOAAEpKKa NpelIpUHUMATENICH TaKKe
HUMEET COLMANIbHBIN XapaKTep, MOCKOJIbKY OHa criocoOHa o0ecreunBaTh
0aJlaHC M TIPUHOCHTH I0JIb3Yy Ooliee IMPOKOMY KPYyry CyOBeKTOB [5,
p. 99]. B wactHOCTH, 3a11MTa UHTEPECOB CYOBEKTOB MAJIOT0 U CPEAHErO
Or3Heca KOCBEHHO YJIy4lIaeT MOJIOKEHHE MOTpeOuTeNneid, KOTopble co-
CTaBIISIIOT KITMEHTYPY TAKUX KOMMEPCAHTOB.

Kak ormeuaer 3y3ana HeBonbHa, mokTop mpasa, AOKTOp ¢uio-
copum, 4jaeH Kadeapsl TPakJaHCKOrO U KOMMEpPYECKOro IpaBa IOpH-
auyeckoro (akynprera TpHaBCKOTO yHWBEpCUTETa, BBHIY Mpeodia-
Jaromero  mpogeccHoHagn3Ma KOMMEPUECKHMX — MPaBOOTHOIICHHUH
YyBCTBHUTEIFHOCTD K COLMAIEHON CHPaBEeNIMBOCTH B CHCTEME KOMMEp-
YEeCKOro Mmpasa HECKOJIbKO ciabee, yeM B (00I1eM) rpa>kaaHcKoM Ipa-
Be. Ilpu maHHBIX 0OCTOATENBCTBAX Ja)ke MPAKTHKa, KOTOpasl y)Ke Mo-
KET CUMTATbCcA aMopanbHOW B (00IIeM) TpakJaHCKOM IpaBe, Oyner
NpU3HaHA CIPaBeIMBOM B TIpaBe KoMMep4YeckoM [5, p. 134-135].

K mpumepam uHTErpamum «COUHAIBHBIX» HOPM B YKa3aHHYIO
005acTp cieyer OTHOCHTh KOPIOPaTHBHO-IPABOBYIO OXpaHy WHTEpe-
COB MHUHOPUTApHBIX aKIHMOHEPOB. [IpMHIMI NOSITBHOCTH OOS3BIBAaET
AKIIMOHEPOB MPHUJIAraTh BCE YCHIHUS K JOCTHKEHUIO LIENeH, paau KOTo-
pBIX ObLIa co3aHa KOpIopamus, coOoaaTh e BHYTpEHHHE MpaBuiIa U
yBa)KaTb €¢ 3aKOHHbIC MHTEPECHI, T.€. B IIEJIOM YECTHO OTHOCHUTHCS
K kopropamuu [5, p. 149]. B cBs3u ¢ TeM, 4TO 3aKOH HE CTPEMHTCS K
aOCOJTIOTHOMY PaBEHCTBY CTOPOH B KOPIOPAaTHBHBIX OTHOLICHUSAX WU
€CTh PUCK 3JI0yMOTPeOICHUS TpaBaMU CO CTOPOHBI CAMUX MHHOpPHUTAp-
HBIX aKIHOHEPOB, MPEANOYTHUTEIbHEE 3AIIMIIATE MHTEPECH JaHHBIX
JIUI] HE TTyTeM IPEeAOoCTaBICHUS UM CIleNHaIbHBIX MpaB (KaK 3TO Jaena-
ercs B Cllydasx ¢ MOTPEOMTENsIMHU), a 32 CUET YCTAHOBJECHHUS OOLIMX
rapaHTuil A7 BceX akimuoHepoB [5, p. 153]. B uncnie o0mux 3aKOHHBIX
paB MO)KHO Ha3BaTh BO3MOXKHOCTH OJIOKMPOBATH BHECEHHE B YUpeIlu-

184



Coyuanvhasn yynKyus wacmmnozo npaea: nPeonoOCLUIKU U NOCAE0CMEUs
ocywecmenenus

TEJIBHBIN JOrOBOP M3MEHEHHM, TPEOYIOIIUX EIHHOTIACHOTO 000pEHHSI
W 0I00peHHs KBATU(PHUIMPOBAHHBIM OOJBITHHCTBOM TOJIOCOB, €CIIH
JaHHBIC H3MEHCHHUS YXKECTOYAIOT OOS3aHHOCTH WIIM OrPAaHHMYMBAIOT
npaBa akioHepoB. J1000i aKIMOHEpP TAK)Ke MOYKET BOCIOIb30BAThCS
NpaBoOM 00’KaJIOBaHUS PEIICHUN OPraHOB YIPABICHUS KOPIOpAIUU B
cyne [5, p. 139].

Hrtak, COBpeMEHHBIE HAYYHO-FOPHINUCCKUE HCCICAOBAHUS 103~
BOJISIFOT MPUATH K BBIBOLY O MPeoOpa3oBaHMK YaCTHOIMPABOBBIX MMPHH-
[[UIIOB PAaBEHCTBA W aBTOHOMHH BOJIH, MPEXK/IE HOCHBIINX 0€3yCITOBHBIM
1 HEOCTIOPUMBI XapaKTep, B OMPOBEP)KMMbIE TMPABOBBIC MTPE3YMIIIIHH.
ITpu 5TOM coXpaHeHHe yKa3aHHBIX (DyHIaMEHTAIbHBIX Hayasl, XOTs Obl
U B M3MEHEHHOM BHJE, JaeT TPaKJAHCKOMY (4aCTHOMY) IpaBy BO3-
MOKHOCTh HTPaTh PYKOBOJIIYIO POJb B PErYIHPOBAHMH PHIHOYHBIX
OTHOIICHUH B 9KOHOMHKE.
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TpyaHuK otaena npasoenenust VHVOH PAH, xanz. ropuz. Hayk.
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Hensrxumoe nMyIIecTBO SBJISIETCS] OAHUM M3 HanOosee [eHHBIX
00BEKTOB IPaKAAHCKUX MPAB, B CBSI3U C BHICOKOH IKOHOMUYECKOM, CO-
IUabHOM, a MHOTZIA K HCTOPUYECKOM eHHOCThI0. Hampumep, cT. 3.1 1
6 denepanpaOro 3akoHa ot 25.06.2002 Ne 73-03 (pex. ot 21.12.2021)
«O06 o0BeKTax KyJAbTYpHOrO Hacjenus (HaMsSTHUKAX UCTOPHH U KYJIb-
Typsl) HaponoB Poccuiickoii denepaunny» onpenensor, 4To i 00b-
€KTOB KYyJbTYPHOTO HAcilelus, B TOM YHCJIE U HEIBUKUMOCTH, MpEry-
CMOTpPEHa TOCYJapCTBEHHAas OXpaHa, KOTopass OCYIIECTBISAETCS Ha
OCHOBE CHCTEMBI MEp — MPaBOBBIX, OPraHU3aLUOHHBIX, (PMHAHCOBBIX,
MaTepHaJbHO-TEXHUUECKUX, HH(POPMAIIMOHHBIX M MHBIX, — IPUHIMAae-
MBIX OpraHamMH rocynapctBeHHoi Bmactu P® u opranamum rocynap-
CTBEHHOH BJIACTH CyOBeKTOB P®, opraHamMm MECTHOTO camoOyIpaBlie-
Hus B coorBercTBUH ¢ DenepanabHbM 3akoHOM OT 25.06.2002 1. Ne 73-
@3 B mpeaenax WX KOMIETEHLMM U HAINPABJIECHHBIX Ha BBISABJICHUE,
y4eT, u3ydeHHe OOBEKTOB KyJIbTYPHOIO HACIEAWs, MpPEeAOTBpAIICHHE
WX pa3pylleHus WK TPUUNHEHNS UM BPeEaa.

B Pacnopsxennn IIpasurenscrBa P® ot 17.11.2008 Ne 1662-p
(pen. ot 28.09.2018) «O KoHmenuu Jg0AroCpOYHOr0 COIHAIBHO-
9KOHOMHMYECKOro pa3BuTusa Poccuiickoit ®expepanuu Ha HEpuoa 10
2020 r.» (Bmecre c¢ «KoHUenuued JOITOCPOYHOTO COLMAIBHO-
9KOHOMHYECKOro pa3BuTus Poccuiickoit ®exnepanuu Ha HEpuoa 10
2020 roga») mpemycMaTpUBANIOCh, YTO MIPHOPUTETOM SIBJISIETCSl Pa3BH-
THE€ PBIHKOB 3eMJIM U HeABMXUMOCTH. [Ipu 3TOM BakHas 3amava rocy-
JapcTBa — 00ECHEUUTh PaBHYIO 3aIIUTY MpPaB COOCTBEHHOCTH Ha 00b-
€KThl HEJIBUXUMOCTH JJI BCEX YYaCTHUKOB PBIHKA, a TaKK€ CHU3HTH
W3JEPKKU TpakJaH U Ou3Heca Npu OPOPMIICHUM TpaB Ha HEOBHKU-
MOCTb.

B nayke u npakTuke rpakJJaHCKOTO MpaBa HEOJAHOKPATHO OTMe-
Yanach HEOOXOAMMOCTb TEPEOCMBICICHHUS TOHSATHA HEIBUKHMOTO
UMYIIECTBa KaK MYJIBTHOTPACIEBOrO OOBEKTa MpaBa (Tpa)KIaHCKOTO,
3eMEeNbHOT0, T'PaZOCTPOUTENBHOTO, KWINIIHOTO, HAJOTOBOTO MpaBa).
Hanpumep, B 3KCIepTHOM 3aKiIIOYEHUHM IO MpoeKkTaM (eaepaibHbIX
3ak0oHOB «O BHeceHUHU u3MeHeHuit B ['paknanckuii konekce Poccuiickoit
®denepanyy B YaCTU COBEPILEHCTBOBAHMS 3aKOHOJIATENbCTBA O HEABH-
XKUMOM uMylecTBe» U «O BHECEHMH M3MEHEHUH B 3aKOHOJATENbHbIE
akTel Poccuiickoii @enepanuu B CBs3u ¢ npuHsatueM DenepaabHOro
3akoHa “O BHeceHMM U3MeHeHui B ['pakmanckuii konekc Poccuiickoit
@denepanry B YaCTU COBEPILIEHCTBOBAHMS 3aKOHOJIATENbCTBA O HEABH-
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KUMOM HMYIIECTBE» OTMEUYEHO, YTO OJHOW W3 MPUYHH OTCYTCTBHS
€IMHOTO TIOHMMAaHUS HEIBUXHUMOCTH B JCHCTBYIOIIEM 3aKOHOIATEIb-
CTBE SIBIISCTCS TO, YTO «IIOCKOJBKY M3HAYAILHO TMEPEYeHb O00BEKTOB,
MPU3HABACMBIX HEJBUKHUMBIMHU BEIlaMHU, OKa3bIBAJICS OYEHb IIMPOK, a
HOPMATHBHBIC aKThI, PETYIUPYIONINE MPABOBOM PEKUM TaKUX OOBEK-
TOB, MOTJIM OTHOCHTBCS K Pa3HBIM OTPacisaM 3aKoHOJAaTelbcTBa PO,
(dhopMyIMpOBaHUE KOHEYHOrO YKCIia MPU3HAKOB HEIBHIKUMOCTH OKa-
3BIBAJIOCh HEIOCTIKUMOMW 3a/1aucii. 3aMKHYTHIE BOJHBIC 00BEKTHI, He-
3aMKHYThbIC (IIPOTOYHBIC) BOJOEMBI, THIPOTEXHUYESCKHE COOPYXKEHUS,
Jieca U MHOTOJICTHUE HACAXKICHUS, OOBEKThl KAITUTAILHOTO CTPOUTEIb-
CTBA, TaK Ha3bIBaeMble “‘HEKanuTaIbHbIE” U ‘“OBICTPOBO3BOIUMBIC”
OOBEKTHI, JINHEHHBIE OOBEKTHI M MPOYHE OOBEKTHI, PEKUM KOTOPBIX
OIIpENeNsIeTCs Pa3HOOOpPa3HBIMU aKTaMH OTPACICBOIO 3aKOHOAATENb-
CTBa, MOMPOCTY HEBO3MOXHO B MPABOBOM II0JIC TAPMOHU3HPOBATH Ha
O0IIMX Hayaiax, MO3BOJSIONIMX YHUDHUIIMPOBAHHBIM 00pa30M pPeryIiu-
pOBaTh MPABOBOW PEXKUM HEABMXKHMOCTH. DOpMyITUpOBaHUE CAMHOTO
Y YHUBEPCAIBHOTO Ha0Opa MPHU3HAKOB HEJBUKHUMOCTH, PabOTaIOIIETo
JUIsL BCeX OTpacleil 3aKOHOJATENbCTBA, — 3aada HEBBITIONHUMAS» .
Crnemyer OTMETUTH, YTO B JAaHHOM CIIydae SKCIIEPTHl B OYEPEIHOMN pa3
YKa3bIBAIOT Ha HEOOXOAMMOCTh TAPMOHH3AIMU OTPACIEBOTO 3aKOHO 1A~
TENbCTBA, HA CIOXHOCTh JAHHOTO MpOIlecca, MpU3HABAs MHOTO3HAY-
HOCTb JaHHOH MPOOJIEMBI.

B cBsi3u ¢ 3TUM B HENSIX adbHEUIIETr0 Pa3BUTHS 3aKOHOMATENb-
CTBa HEOOXOIUM IMEPECMOTP CIIOKHBIIErOCsS KOMIUIEKCA IPABOBBIX
HOPM U CyJeOHOM MPaKTHKH, MPUMEHUMBIX K MOHSATHIO HEIBUKUMOCTH
KaK BEIIU U K €€ TPaXkIaHCKO-TIPAaBOBOMY PSKHUMY. DTO U €CTh Ta 3aj1a-
Ya, KOTOpas JOJDKHA PEIIaThCs B XO/I€ aKTyallbHOU pe)OpMBbI TPaKIaH-
CKOI'0 3aKOHOJATEIbCTBA.

! OKcrepTHOE 3aKiIoueHHe Mo mpoekty PDenepansHoro 3akoHa «O BHECCHUH
u3MeHeHuit B I'paknanckuii konekc Poccuiickoit denepanun B 4aCTU COBEPLICHCTBO-
BaHMS 3aKOHOJATENBCTBA O HEIABIKMMOM HMYILEcTBe» M npoekty dexepansHoro 3a-
koHa «O BHECCHHM W3MCHCHHWI B 3aKOHOIATENbHBIC aKkThl Poccuiickoit denepanyu B
cBs3u ¢ npunATHeM PenepanbHoro 3akoHa “O BHeCEeHHMH M3MEHEHUH B ['paskmaHckumid
konexc Poccuiickoit Denepanyyi B 9acTH COBEPIICHCTBOBAHMS 3aKOHOJATENBCTBA O
HEJBIDKIMOM HMYyIecTBe » MpuHATO Ha 3acemannu Cosera mpu IIpesunente PO mo
KOIU(MUKAINK U COBEPIICHCTBOBAHMIO TPaXKIAHCKOro 3akoHomartenscTBa 31.03.2022
Ne 217-2/2022 // Koncynwsrantllmoc. — URL: https://dsm.consultant.ru/cgi/online.cgi?
reg=home&rnd=A61K9Q (nara obparmenus: 11.10.2022).
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B 2003 r. Obi1a cienaHa ogHa M3 MEPBBIX MOMBITOK MPOBEICHHS
pedopMel 3akoHOmATENbCTBAa B cepe HenBmxumoctu. B Konuenuun
pa3BUTUS TPaKJAHCKOTO 3aKOHOJATENbCTBA O HEABMKMMOM HMMYyILle-
cTBe, mpuHsATOd Ha 3acenanun Cosera npu Ilpesunente PO mo komnu-
¢UKaMM W COBEPIICHCTBOBAHUIO T'PAXIAHCKOTO 3aKOHOIATEIbCTBA
15 nexadps 2003 r. (ITpotokon Ne 18), oTmeyanoch, 4T0 HHTEHCHBHOE
HOPMOTBOPYECTBO HE TOJIBKO, K COXAJIEHUIO, HE MPUBENO K CO3JaHUIO
CHCTEMBI CTa0MIILHOTO, BHYTPEHHE HETIPOTHBOPEUUBOT0 TPAsKIAHCKOTO
3aKOHOJATENbCTBA O HEIBUKUMOCTH, HO W, HAlpOTUB, MOPOAMIIO Iie-
JIBIA P IPSIMBIX POTUBOPEUUH Kak MeXIy I'pa)aaHCKUM KOIEKCOM
U TI03/HEE MPUHATBIMU AaKTaMH, TaK U MEXKJIy HOpPMaM{ CaMHMX 3THX
aKTOB.

Kax ormeuaror poccuiickue yuensie: «Kpome Toro, B co3qaHHOM
OOIIMPHOM 3aKOHOJATENBCTBE O HEABM)KUMOCTH MMEETCS HeMAallo Ipo-
0eJoB, 3a4acTyI0 MCIOJIB3YIOTCSI HENMpPOAYMaHHbIE IOPUANYECKUE KOH-
cTpykuuu. Takoe mojokeHne oOBSCHSETCS He TOJIbKO Hempodeccro-
HaJu3MOM M HEKOMIIETEHTHOCTBIO COCTaBUTENIEH COOTBETCTBYIOLIUX
3aKOHOINPOEKTOB, HO U B Psi/i€ CIIY4aeB BIOJIHE CO3HATEIbHBIM JKENaHU-
€M BBIBECTH OTHOLIECHUS, CBSI3aHHbIC C 00OPOTOM HEIBHIKHMMOCTH, H3-
MO0J] AEHCTBHA OCHOBHBIX IIPHHIUIIOB IPAXXJAaHCKOTr0 MpaBa (IpUMepoM
MOTYT CIY’KUTb, B YACTHOCTH, MHOTHE MOJIOKEHNUS 3eMETbHOr0 KOIEK-
ca PD).

Hapsny ¢ »tum npaktuka npumeneHus ['paxmaHckoro xomekca
CyAaMu OOILIEeH FOPUCIUKINK M apOUTPaKHBIMU CyAaMH BbISIBUJIA PAA
BOIMPOCOB, TpeOyromMX BHeceH!s B [ pakIaHCKUI KOAEKC YTOUHEHUH U
JIOTIOJTHEHUH.

OueBnIHO, YTO JaibHENIIEe pa3BUTHE U COBEPLICHCTBOBAHUE
MPaBOBOTO PEryJMpPOBAHMS OTHOLIEHWM, CBA3aHHBIX C HEABM)KHMBIM
HMMYIIECTBOM, BO3MOXHO JIMIIIb B PAMKaX €IUHONW KOHIETILIUH Pa3BUTH
3aKOHOJATENBCTBA O HENBMYKMMOCTH, KOTOpasi Mpu3HaBajack Obl (B CH-
7y ee aBTOPHUTETa U PasyMHOCTH) BCEMH OCHOBHBIMU YYAaCTHHUKaMH 3a-
KOHOTBOPYECKOIO TIPOLIECCa M MPaBONPHMEHEHHs» .

Takum 00pa3oM, ObUTH ompenesieHbl BEKTOPHI JalbHEUIIero pas-
BUTHUS JICHCTBYIOLIETO 3aKOHOJATENbCTBA B cdepe HEOBHKUMOCTH:

1KOHHCHHI/I$I PasBUTUA TPAXIAHCKOTO 3aKOHOOATCIBCTBA O HCIABUXUMOM
umymiectBe / mox obm. pea. B.B. Burpsackoro, O.M. Kossips, A.A. MakoBCKoH. —
Mocksa : Cratyt, 2004. — C. 3-5. — URL: http://lawlibrary.ru/izdanie50630.html (zara
obpamenust: 11.10.2022).
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1) BEIpabOTKa €IMHOTrO YHHBEPCAJIHHOTO MOHITUS HEABHKHMMOTO HMY-
LIECTBA, KOTOPOE MO3BOJIMIIO OBl YCTPAHUTH KOJUIM3KH, BO3HUKAIOIIUE B
pe3yapTaTe HAJIWYMS Pa3IUYHbIX TEPMHUHOB, ONPENEISIIOINX OIUH U
TOT K€ OOBEKT; UM 2) KOHKpPETHU3M3alusl Ha 3aKOHOAATEIbHOM YpPOBHE
OTIENBHBIX BUJOB HEIABM)XKMMOIO MMYILIECTBA B LENAX YHNOPAIOUNBA-
HUS UX 000poTa.

OObeKkTrBHAs HEOOXOAMMOCTh peaH3allli 1epgozo Hanpaeéie-
HUsl OTpaXKeHa, HaIPUMeEp, B MOSICHUTEIBHOH 3alHCKe K POEKTy (ene-
panbHOro 3akoHa «O BHECEHHWH M3MEHEHHMI B 3aKOHOMATENBHBIE aKThI
Poccuiickoit @enepanyi B LENAX MPUBEACHUS UX B COOTBETCTBHUE C
I'paxxnanckum komekcom Poccuiickoit ®Denepauum» (MOArOTOBIEH
MunskoHompasutus Poccun)!, B KOTOpO# ykasbiBaeTcss Ha HEOOXO-
JUMOCTh YCTpaHEHMs 3aKOHOJATEIbHOM HEONPEAEIECHHOCTH B BOIPO-
caxX COOTHOUIEHHS OCHOBHBIX MOHSATHI IpaloCTpOUTENBHOIO 3aKOHOAA-
TeNbCTBA («OOBEKT KAUTAIBHOTO CTPOUTENBCTBAY, «BCIIOMOTaTeIbHOE
COOpYKEHHE» U Ap.) C OCHOBHBIMH TIOHSTHSAMH, HCIOJIb3YEMBIMH B
TpaXIaHCKOM («HEIBIDKMMAsl BEUIb», IIOCTPOWKa») M 3eMENbHOM 3a-
KOHOZIATENbCTBE («3JaHHE», KCOOPYKEHHEY).

Hesicna cBs3b cTpouTenscTBa 00bEKTa ¢ HEOOXOAMMOCTBIO TO-
Jy4eHMsl pa3pelleHns Ha ero coopyxenue. K mpumepy, neicTsyronuii
I'papoctpoutensHbiil Kogekc PO pomyckaer cTpoMTENBCTBO 00BEKTOB,
KOTOpBIE HE TPEOYIOT MONYyYeHHUsl pa3pelieHus] Ha CTPOUTENBCTBO, HO
MOT'YT Y4acTBOBaThb B TPaKAaHCKOM 000OpOTE B BUJE HEIBH)KHMBIX Be-
1ied, — JaYHbIX M CaJ0BBIX JOMOB. KpoMe Toro, 3akoHamu CyObEKTOB
P® perynupyercss Bonmpoc 0 HEOOXOAMMOCTH BBIJAa4W pa3pelieHnid Ha
CTPOUTENBCTBO, MPUTOM UYTO 3HAYUTENbHAS YacTh TaKMX OOBEKTOB,
cTposimMxcsi 0e3 BBIAAYM pa3pelleHHid, PErHCTPUPYEeTCs B KauecTBe
00BEKTOB HEABMKUMOCTH.

[Ipeanaraemplie 3aKOHOMPOEKTOM M3MEHEHHS TIO3BOJIAT COMU3UTD
MPaBOBYIO MPUPOLY MOHITUH «OOBEKT KalMTAIBHOTO CTPOUTENHCTBAY

! IpoexT denepampHOro 3aKoHa «O BHECEHHH W3MECHCHUI B 3aKOHOAATEIIHHBIC
akTel Poccuiickoil denepanyu B 1easIX NMPUBEICHUS UX B COOTBETCTBUE ¢ I'paknan-
ckuM KopekcoM Poccumiickoit demeparmm» (mogrorosineH MumskoHOMpasBuTus Poc-
cun) (we BHeceH B [J] ®C PO, tekcr mo cocrostamio Ha 23.04.2018) // Koncynsrant-
[Tnroc. - URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&n=174419&base=
PRJ&from=174419-63-diff&rnd=MbHKg#PHdheNTIB7jVWICE4 (nata obpaiuenus:
11.10.2022).
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1 «O0OBEKT HENBIKUMOCTIY M YCTPAHUTH HEOMPEACIESHHOCTh MPaBOBO-
'O MOJIOXKEHUS OTJENBbHBIX BUIOB IOCTPOCK.

Cnenyer OTMETUTD, YTO MPHU MOATOTOBKE COOTBETCTBYIOIIUX 3a-
KOHOITPOSKTOB OBLIN MPEANPUHSATHI TMOMBITKH HCIOIh30BAHUS 3apy-
OexHOro ombiTa. Tak, B MOSCHUTEIEHOW 3aMUCKE K BBINICYKa3aHHOMY
3aKOHOIMPOEKTY OTMEYAETCs, YTO aHaJN3 3apyOCKHOI'0 OMbITa B YaCTH
olpeneNneHrs 00beKTa HEIBIKUMOIO WUMYIIECTBA TIOKAa3aj, 4YTO Ps
3apyOexHbix crpaH (Anrius, llIsenus, Hoas 3enanmus, ABcrpanus,
IOAP) nmepenuin Kk KOHIENIMKM TPEXMEPHONH HEIBUKUMOCTH, KOTOpas
3aKJII0YaeTcs B TOM, YTO B KaueCTBE HEBIXKMMOM BEIIM paccMaTpuBa-
eTcs TPEXMEPHBIN KOHTYp MPOCTPAHCTBA, UMEIOIINK (PU3NYECKUue WIH
MPOCKTUPYEMBIE B CTPOUTEIBHON TOKYMEHTAIIUU TPAHUIIBL.

XOoTs 0 yMOTYAHUIO 00BEKTOM HEJBUKMUMOCTH B DTHX CTpaHax
SIBJISIETCA 3EMENIbHBIA y4acTOK, BKJIIOYAs M BCE HAXOJSIIMECS Ha HEM
MOCTPOWKH, HO JUIS Iieniell 000poTa M3 HEro MOTYT OBITh BBIJICICHBI
HWHBIC HEJIBMKUMBIC BEIM: 3JaHHUSI WM OTJCIbHBIC IIOMEIICHUS B 3/a-
Husx. Tak, B 1lIBenuu HENBHKMUMOCTBIO MPHU3HAIOTCS BBIJCIECHHBIC
0CcOOBIM 00pa30M U YYTEHHBIC B KaJacTpe MPOCTPAHCTBA, OrpaHUYCH-
HBIC TMEPEropoJIKaMu U TEPEKPHITUSIMHU, HO €CTh M TPEeXMEpHasi HEJIBU-
YKUMOCTh: YCIOBHOE TPEXMEPHOE MPOCTPAHCTBO O€3 OrpaHUYCHUS €ro
neperopojkamMu (1momodue pocCuiickoro MaliHO-MeCTa, HO UCIOIb3Y-
eMOe B JIFOOBIX XO3SIMCTBEHHBIX IIesX). B AHTIIMM 1O HEIBUXKHMO-
CTBIO TIOHMMAETCSI 3eMEJIbHBIN YU4aCTOK M MOMEIICHUS (€l COOCTBEH-
HUK y4acTKa pemmil UX 000COOMTH OT ydacTKa) MPH YCIOBHH, YTO
MpaBa Ha HUX OYAyT 3apETUCTPUPOBAHBI OTACIBHO OT MPaB Ha 3eMENb-
HBIM y4acTOK. 3akoHOAaTenbcTBO ABctpanuu u HoBoiil 3emanauu no-
IyCKaeT CO3/IaHHE M CYIIECTBOBAHUE MOMEIICHUM KaK CaMOCTOSTENb-
HBIX OOBEKTOB MpaB MpPH YCIOBUU OOECIEUYEHUS WX HE3aBHCUMOTO
KCIIONIb30BaHUS U IPEIBAPUTEILHOIO OMKUCAHUS B PEECTPE MPaB.

Pedopma I'paxkmanckoro kogekca P® B yactu ynopsjpounBaHus
peryiaupoBaHusl HEABMKMMOTO HMMYIIECTBA MPOAODKIIACH B paMKax
pa3pabOTKH W MO3TANTHON peann3anuy KoHIlenmu pa3BUTHS TPaXKIaH-
CKOT'0 3aKOHOJIaTeNIbCTBA, 0700peHHol perennem Cosera nipu [Ipesu-
neare PO mo koauduKkanuu ¥ COBEPUICHCTBOBAHUIO TPAXKIaHCKOTO
3akoHozpatenscTBa ot 07.10.2009 r. Umenno B Konuenuuu pazBuTHs
IPaXXJIaHCKOTO 3aKOHOJATENIbCTBA OBUIM 3aJI0KCHBI HAIIPABJICHUS pa3-
BHUTHUS TPAKJAHCKOIO 3aKOHOJIATENILCTBA B chepe HenBmKkuMocT. Taxk,
B 1. 3.6.3 KoHueniuu pa3BUTHs TPaKJaHCKOIO 3aKOHOJATEILCTBA OT-

191



Jyscuna A.H.

Meuaercs, 4To B I'paxkpanckoM kopekce PO nomxHa OBITH peaan3oBaHa
MOJIeTIb €JUHOTO0 00BEKTa HEABMIKUMOCTH, KOTOPBI BO3HHKAeT MPH
COBIIAZICHNH B OZHOM JIMIE COOCTBEHHHMKA 3€MENLHOTO y4acTKa U co0-
CTBEHHMKA HaXOAAILIErocsi Ha HEM HEABMKMMOro MMyIuecTBa. [lanb-
Helilee OTYYKIEHHE 3eMEJIbHOI0 yJacTKa 0e3 HaXOZSIIerocs Ha HeM
00bEKTa HEABM)KUMOCTH HE JIOMYCKaeTCA.

Ecnn cobcTBeHHHK 00BEKTa HEABMKMMOCTH HE ABIsieTCs COO-
CTBEHHHUKOM 3aHHMAaeMOro JaHHBIM OOBEKTOM 3eMeNIbHOIO y4acTKa, TO
OH BCerja JA0JKEH UMETh IIPaBO MOIb30BAHNUS TAKUM yYacTKOM.

B n. 3.4. Konuenmuu pa3BUTHS TPaXKTAHCKOTO 3aKOHOJATENb-
CTBa yKa3bIBaeTcs Ha HEOOXOIMMOCTh PELICHHUS BONpPOca O AajbHEl-
LIEM CYIIECTBOBaHHH TAKOrO OOBEKTa HEABMKHMOCTH, KaK MpenpHs-
THe (MMYIIECTBEHHOro KoMmIuiekca). OTMedaercs, 4YTo MpaKTHKa
nokasana, uyto ct. 132 'K P®, B cunmy KOTOpoii npennpusTie Kak UMy-
LIECTBEHHBIM KOMIIJIEKC CIEIyeT paccMaTpUBaTh B KaueCTBE HEIBHIKU-
MoOH Bely (HeOBMKUMOCTH), (aKTHUECKH He IpUMeHsIach. Bxoasmme
B COCTaB MpPENNpPUATHS 3[aHUS, CTPOEHUS, COOPYKEHUS PETUCTPUPY-
I0TCSI KaK OTHeNbHble 00BEKThl HEIBM)KMMOCTH, a PErucTpanus mpes-
MPHUATHS B KayecTBE HEJBUKUMOCTH MOPOXKIAET TPYAHOpPa3pelINMbIe
BONPOCHI, B TOM 4YHCJE: KaKO€ UMEHHO MMYIIECTBO BXOJIUT B COCTaB
9TOM HEABMXKUMOCTH. Ilo 3TOoH mpuyHMHE NpennpusTHe MPaKTUYECKH
BBIOBIIIO U3 000pOTa HEABMKUMOCTH. B CBsI3M € 3TUM HEOOXOOMMO HC-
kmounTh U3 cr. 132 'K P® npusHanue npeanpuarusi Kak UMyILe-
CTBEHHOI'0 KOMIIJIEKCA B I€JIOM HEABM)KHMOM BELIbIO.

Hanee B n. 3.7.3. Konuenuuu npennaraercst anbTepHAaTUBHBIN
MPEANPHUATHIO KaK MMYILIECTBEHHOMY KOMIUIEKCY OOBEKT HEABHIKHUMO-
ro UMYILecTBa, (OPMHUPOBAHHE KOTOPOTO OCHOBBIBAETCSI B TOM YHCIIE U
Ha MOJIENTM €MHOTO 00BEeKTa HEJBMKUMOCTH. TEXHONOTHUECKHA UMY-
LIECTBEHHBIM KOMIUIEKC HEIBMKUMOCTH SIBISETCA HEABHKUMBIM HMY-
LIECTBOM U TPEJCTaBIISIET COOOM CIOKHYIO HIIH COCTaBHYIO Bellb. HeoO-
XOIWMBIMH TPU3HAKAMH TaKoro 00beKTa MpH3HaITCA: 1) o0beauHeHne
Pa3NUYHBIX OOBEKTOB JIBMKMMOTO W HEIBWKMMOTO HMMYIIECTBA €IU-
HBIM XO3HCTBEHHBIM Ha3HauYEHHEM; 2) HAJIMUKE B COCTABE TEXHOJIOTH-
YECKOr0 HMYLIECTBEHHOTO KOMIIJIEKCa HEIBUKUMOCTH 3EMEIbHOr0
yJacTka (MpaB Ha 3eMENbHBIA Y4aCTOK), HA KOTOPOM PAcIOiIOKEH 00bEKT
(0OBEKTHI) HEABHKUMOCTH, BXOISILINNA B UMYLIECTBEHHBIN KOMILTEKC.

B neiicTByIoIeM 3aKOHOIATENbCTBE JAHHOE MPEIIOKEHUE OBLIO
peanmu3oBano B cT. 133.1 'K P®: «...equHbIil HEABIKUMBIN KOMILICKC —
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COBOKYITHOCTh OOBEMHEHHBIX CAMHBIM Ha3HAUCHUEM 3[IaHUIA, COOpPYKe-
HUI ¥ UHBIX Bellleil, Hepa3phIBHO CBSA3aHHBIX (DH3MUYSCKU WM TEXHOJIO-
TUYECKU, B TOM YHCIIE JIMHEHHBIX 00BEKTOB (JKEIIE3HBIE JTOPOTH, JINHUH
aNeKTpoIiepeaun, TPyOOnpoBOALI M Jp.), TUOO PaCIONOKEHHBIX Ha
OJTHOM 3E€MEIIbHOM YYacTKe, €CIIU B €IMHOM TOCYIapCTBEHHOM PeecTpe
MpaB Ha HEIBUKUMOE UMYIIECTBO 3apETHCTPUPOBAHO MTPABO COOCTBEH-
HOCTH Ha COBOKYITHOCTh yKa3aHHBIX OOBEKTOB B IIEJIOM KaK OJHY He-
JIBUKUMYIO BEIIIbY.

Takum 00pa3oM, 3aKOHONATENb IBITACTCS NMPUHUTH K EAUHOMY
MMOHMMAHHIO HEJIBUKUMOTO0 UMYIIIECTBA, KOTOPOE TO3BOJIMIO ObI yCTpa-
HUTh KOJUIM3MH B MPUMEHEHUM HOPM Pa3IMYHBIX OTpacied mpaBa B OT-
HOILICHUY HEJBIDKUMOCTH. B HacTos1iee BpeMs B 1ENIX UACH TH(UKAIUK
00BEKTOB Pa3yMHO 0OpaInaThcs HE TOIBKO K JACHCTBYIOIIEMY 3aKOHO/IA-
TEJILHOMY TIOHSTHIO HEIBIDKUMOTO UMYIIECTBA, HO M K MPU3HAKAM He-
JIBMKMMOCTH, OIIpesieNsieMbIM nosunusmu Bepxosroro Cyna PO,

Baxnoe HampaBlieHHE pa3BUTHS 3aKOHOJATEIBCTBA B cepe He-
JBUKUMOCTH — KOHKDPETH3allUsl OMNPEACICHUN OTACIbHBIX BHJIOB He-
JBUKIMOT'O HMYIIIECTBA.

K HemBHKMUMBIM BelllaM OTHOCSTCS KHIIBIE U HEXKHIIBIC TIOMEIIIe-
HUS, a TaKkkKe MpeaHa3HAYCHHBIC IS pa3MeENIeHUS TPaHCIOPTHBIX
CPEICTB YacTW 3JaHWi WM COOPYXEHHH (MalluHO-MecTa), eClii Tpa-
HHUIIBI TAKUX MOMEIICHUM, YacTel 3AaHUN UM COOPY>KEHUN OMUCAHBI B
YCTAHOBJICHHOM 3aKOHOJATEIbCTBOM O TFOCYIapPCTBEHHOM KaIaCTPOBOM
yuere nopsaake (ct. 130 'K P®).

K HenmBmXuMBIM BelaM OTHOCSTCS TAaKKE MOJJISKAIIUE TOCY-
JAPCTBEHHON pPErucTpaiyy BO3AYIIHBIE U MOPCKUE Cy/Aa, Cylda BHYT-
PEHHETO TUTaBaHMS. 3aKOHOM K HEIBM)KMMBIM BEIlaM MOXET OBITh OT-
HECCHO ¥ MHOE UMYILIECTRBO.

[MomoOHOe BHUIOBOE pa3HOOOpa3ue OOBEKTOB HEIBMKUMOTO
MMYIIECTB MPUBOIUT K XAOTUYHOMY, NPOTHBOPEUYMBOMY 3aKOHOJA-
TEIBHOMY PEryJIUPOBAHUIO, HEOIHOPOIHOM Cy1eOHOM TPaKTHKE.

3a nocneqHee BpeMs ObLIO BHECEHO HECKOIBKO 3HAYMMBIX M3ME-
HEHUIl B JICHCTBYIOIEE OTPACIIEBOE 3aKOHOJATEIBCTBO B IIENIAX YHU-
(hMKaMu OCHOBHBIX TIOHSATHUI M KATETOPHH B cdhepe KUIUITHOTO U Tpa-
JOCTPOUTEIHLHOTO, TPAXKIaHCKOTO 3aKOH0/IaTEIIbCTRA.

! [onpobGuee cm.: JIyxunaa A.H. [lorsTHe HEMBMKUMOTO UMYILIECTBA U €T0O BU-
Iel : rekist. — Mocksa : PI'VII, 2020. — C. 20-25.
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Hanpumep, B coorBerctBuu ¢ @DemepalbHBIM 3aKOHOM OT
30.12.2021 Ne 476-®3 «O BHECEHUH U3MEHEHUN B OTAEILHBIE 3aKOHO-
naTenbHbIe akThl Poccuiickoit denepanumy» BBeneHo B cT. 15 YKumumi-
Horo kozpekca P® onpexneneHne MHOrOKBapTUPHOTO I0Ma, KOTOPOE 10
3TOr0 OBLIO OTPa)keHO TONBKO B [TookeHNU 0 MpU3HAHUK TTOMEICHUS
JKUJIBIM TIOMEILIEHHEM, JKUIIOTO TIOMEIEHHUS HENPUTOAHBIM IS TPOXKHU-
BaHUsl, MHOTOKBAPTHPHOTO JI0Ma aBAPHMHBIM U MOUICKALIUM CHOCY
WIH PEKOHCTPYKLHUH, Cal0BOTO JIOMa KHIJIBIM JTOMOM M JKWJIOTO JIOMa
Ca/IOBBIM JIOMOM, YTBEP>KACHHOM TocTaHoBieHreM IpaBurenscrea PO
ot 28.01.2006 Ne 47 (pen. ot 06.04.2022).

MHOroKBapTUPHBIN J0M — 3[aHKe, COCTOsIIIee U3 ABYX U Ooree
KBapTHp, BKIIOYAIOLIee MMYILECTBO, yKazaHHoe B m. 1-3 4.1 cr. 36
KK P®. MHOrokBapTUpPHBI JOM MOXKET TakXe BKIIOYATh HMpUHAaIe-
XKallye OTIEeNbHBIM COOCTBEHHHKAM HEXKWJIbIE MOMEIIeHHS WU (WIIN)
MAaIInHO-MECTa, SBISIOMINECS HEOThEMIIEMON KOHCTPYKTUBHON 4acThIO
TAKOTO0 MHOTOKBAapPTUPHOTO A0MA.

Beimeynomsanyteim ®@enepanbHbiM 3akoHOM Ne 476-D3 6bu1o
BBEACHO OIpeeNieHne 1oMa OJIOKMpOBaHHOM 3acTpoiiku B ['pamoctpo-
uTenbHbIN Kogekc PO. JfoMm OlIOKMpOBaHHON 3aCTPOMKHU — KUJIOH A0M,
OJIOKMPOBAHHBIM C JPYTHM >KWIBIM JAOMOM (IPYTMMH KHIJIBIMH JiOMa-
MH) B OIHOM psay oOmieli 60KoBO#l cTeHO# (0OmMMU OOKOBBIMH CTe-
Hamu) 0Oe3 MpPOEeMOB M MMEIOMIMK OTIEIbHBI BBIXOA Ha 3€MENbHBIN
yuactok (1. 40 cr. 1 'pK PD).

Takum oOpazoM, oOpa3oM Ha 3aKOHOAATELHOM YpOBHE Oblia
MPEANPUHATA MOIMBITKAa PEIIUTh MHOTOJIETHIOI MpoOJIeMy HASHTU(U-
Kallu¥ MHOTOKBApPTUPHOr'O AOMA U JI0Ma OJIOKHPOBaHHOM 3aCTPOUKH.

Usmenenusi, BHeceHHbIe B ['pamocTpoutensHblii U JKumuiiHbie
Kozekchl P®, 4eTko onpeaensrorT, 4TO MHOTOKBApTHPHBIA JIOM — 3TO
30aHKe, T.e. CAMOCTOATENBHBIA OOBEKT >KUJIHMIIHBIX IIpaB, HapaBHE C
xunbivu gomamiu (ct. 16 XKK P®), pa3sHOBUIHOCTHIO KOTOPOT'O TEMEPh
U sIBIISETCSl OJIOKMPOBaHHBIA J0M B coorBercTBHU C 1. 40 cr. 1 I'pK
P®. D70 m03BONUT CHATH MPAKTHUECKUH BOPOC O BO3MOXKHOCTH CTPO-
UTENbCTBA JOMa OJIOKMPOBAHHOW 3aCTPOMKH Ha CaJOBBIX 3EMENbHBIX
yuactkax. B m. 1 ct. 3 ®enepanbhoro 3akona ot 29.07.2017 Ne 217-D3
(pen. ot 22.12.2020) «O BeaeHUHU TpakJaHaMH CaJOBOJCTBA U OrOPOJ-
HUYECTBA [l COOCTBEHHBIX HYXKJ M O BHECEHUH W3MEHECHUI B OTAENb-
HbIe 3aKOHOJATENbHBIE aKThl Poccuiickolt ®Denepanum» npegycMaTpu-
BaeTcs, 4TO Ha CaZOBOM 3€METbHOM YYacTKe, HOMHMO OTIbIXa TPaXaaH
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Y (WJM) BBIpAIMBAaHUS TpakIaHAMU JUISI COOCTBEHHBIX HYXJI CEITbCKO-
XO3SHMCTBEHHBIX KYJIBTYp, MOXHO pa3MeEIIaTh CaJOBBIC JIOMa, >KUJIBIC
JI0Ma, XO3SHCTBEHHBIE MIOCTPOUKY M TapakH.

Eme onua mpumep Koppensnud HOPM B YacTU PEryIMPOBAHUS
00BEKTOB HEABMXKAMOTO UMYIIECTBA — MpuHATHE DenepaabHOro 3aKo-
Ha oT 21.12.2021 Ne 430-®3 «O BHEeCeHUU U3MEHEHHIA B YaCTh MEPBYIO
I'paxxnanckoro xonekca Poccuiickoit denepanun», B COOTBETCTBUU C
KOTOPBIM YacTh nepBas [ pakaaHCKOro Kojekca JIOMoJIHeHa T1aBoi 6.1
«Hensuxumbie Bermy. [lepBas craThs HOBOM riaBbl — cT. 141.2 — pac-
KPBIBACT MTOHATHUE «3EMEJIbHBIIA y4acTOK» KaK 4aCTh TOBEPXHOCTH 3€MIIH,
T'PaHMIIBEI KOTOPO OMPE/IEIICHBI B MTOPSIKE, YCTAHOBIICHHOM 3aKOHOM.

CornacHo 4. 3 cT. 6 3emenbHOro kojekca P®: «3emenbHbIi yya-
CTOK KaK OOBEKT IpaBa COOCTBEHHOCTH W HWHBIX IPEIyCMOTPEHHBIX
3K PO mpaB Ha 3eMITt0 SBISETCS HEIBHKUMOW BEIbIO, KOTOpast Ipe/I-
cTaBiser co00i YaCcTh 3eMHOM MOBEPXHOCTH U UMEET XapaKTEPUCTHKH,
MO3BOJISIIOLIUE OMPEEIUTh €€ B KaueCTBE MHAUBUIYATIHHO OIpeecH-
HOM BEIIN».

Taxkum oOpasom, ¢ 1 mapra 2023 r. Oynmer pelieHa mnpooOiiema
WJICHTU(HUKAIINY 3EMEITBHOT0 y4acTKa KaK 00bEKTa rPaXIaHCKUX MPaB, C
OJTHOW CTOPOHBI, M 00BEKTA 3eMEITbHBIX TTPABOOTHOILICHHI — C IPYTO.

Ora ke rnasa ['paxmanckoro kogekca PO npenycmarpuBaer ot-
JIeNIbHBIE OCOOCHHOCTH MIPABOBOTO CTaTyca 37aHHI U COOPYXEHHH KaK
00BEKTOB TpakJaHCKuX mpas (cT. 141.3), XOTs onpeneneHne 3TUX TeX-
HOJIOTHYECKH CIOXHBIX O0BEKTOB COMEPKUTCS B TEXHUYECKOM peria-
MEHTE O 0€30ITaCHOCTH 3JaHHIl U COOPYKEHUH, yTBepxkacHHOM Dene-
panbHbIM 3akoHOM OT 30.12.2009 Ne 384-®3, B cCOOTBETCTBHH C
KOTOPBIM:

«31aHue — pe3yNIbTaT CTPOUTENILCTBA, MPEACTABISIONIAN COOOH
00BEMHYIO CTPOUTEILHYIO CHUCTEMY, UMEIOIIYI0 HAJI3eMHYI0 ¥ (W)
MOJI3EMHYIO YaCTH, BKITIOYAIOIYIO B CeOsl TIOMEIICHUS, CETH HHKEHEP-
HO-TEXHUYECKOT'0 00ECIIEUEHUSI U CUCTEMBI WHKCHEPHO-TEXHHYECKOTO
oOecrieueHus ¥ MpeIHA3HAYCHHYO TSl TPOXXUBAHUS U (WITH) JeATCIb-
HOCTH JIIOJIeH, pa3MEIICHUs TPOU3BOJICTBA, XPAHEHUS MPOIYKIUUA WU
coJiep KaHus )KUBOTHBIX» (1I. 6, CT. 2).

«CoopyKeHHe — pe3ylnbTaT CTPOUTENbCTBA, MPEACTABISIONIUN
co0olf 00BbEMHYIO0, TUIOCKOCTHYIO WM JIMHEHHYIO CTPOUTEIBLHYIO CH-
CTeMY, UMCIOIIYI0 Ha3eMHYI0, HAJI3EMHYIO U (MJIM) MOJ3EMHYIO YacCTH,
COCTOSIIYIO M3 HECYIIUX, a B OTACHBHBIX CIIy4asX U OTPaKIArOIIUX
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CTPOUTENBHBIX KOHCTPYKIMM M MpeaHa3HAYEHHYIO ISl BBIIOJHEHHS
MIPOM3BOACTBEHHBIX MPOLIECCOB PA3IMYHOrO BHJIA, XPAHEHUS IPOAYK-
LU, BPEMEHHOr0 NpeObIBaHus JIIOAEH, MepeMelleHns JIoaeid u rpy-
30B» (1. 23 cT. 2)

HoBas ctaTest cogepKHUT HECKOIBKO Ba)KHBIX YTOUYHEHUH, Kaca-
IOLINXCSA ONpenesieHus 31aHUil U COOPYXEHUH Kak OOBEKTOB HEIBH-
AKUMOCTH.

Bo-nepBBIX, OHHM Beeraa sIBISIOTCSA pe3yJbTaTOM CTPOMTENHCTBA,
T.€. B COOTBETCTBUH C TPEOOBAHUSAMH JCHCTBYIOLIETO IPalOCTPOUTENb-
HOI'O 3aKOHOAATENbCTBA SIBISIIOTCS OOBEKTAMHU KallUTaJbHOTO CTPOH-
tenscTBa (1. 10 c1. 1 I'pK P®). O0bEKT KanuTaabHOIO CTPOUTENbCTBA
SIBIISIETCS pe3ybTaToM crpouTenbersa 1. 13 cr. 1 'pK PO.

C TOYKM 3peHus TPakJaHCKOrO 3aKOHOAATENbCTBA 3/1aHUS U CO-
OpY>KEHHSI MOT'YT BOSHMKHYTh HE TOJIBKO B PE3YyJbTaTE HOBOI'O CTPOH-
TENBCTBA, HO U B pe3yJbTare pas3zielia HeABMKMUMOM BelH (34aHusl, co-
OpYXEHUS, €AMHOIO0 HEABWXKMMOIO KOMIUIEKCA) WJIM B PE3yJbTaTe
00beIMHEHHSI HECKONBKUX HEIBIKUMBIX Belllel (30aHUN, COOPY>KEHHIH,
BCEX MOMEMIEHUN M MallMHO-MECT, PAaCHOJI0KEHHBIX B OJHOM 3/IaHUM,
coopyxenun) (1. 2 cr. 141.3 'K PD).

B 2014 r. Munskonompassutust Poccun u Pocpeectp B cBoux
nucbmax oT 20.02.2014 Ne J123 u-478 «O rocynapCcTBEHHOM KaIacTpo-
BOM YyYeT€ PEKOHCTPYHPOBAHHBIX OOBEKTOB HEIOBM)KMMOCTH» H OT
23.06.2014 Ne 14-ucx/07086-I'E/14 «O pexoHCTpyKUHH OOBEKTOB He-
JOBHOKHMOCTH» 3aKpEIUISIOT BO3MOXKHOCTH CO3JIaHHSI HOBBIX OOBEKTOB
HEJIBUKMMOTO HMMYILIECTBA B pe3yibTaTe paslena WiM O0beIMHEHHS
3IaHUNA U COOPYXKEHUMH.

Takum 00pazoM, 3AaHUS U COOPYKEHHS JODKHBI 00J1a1aTh Mpu-
3HaKaMH OOBEKTOB KallUTAJIBHOTO CTPOUTENBCTBA U MOTYT OBITH CO3/a-
HBI KaK B pe3yJIbTaTe€ HOBOI'O CTPOMUTEILCTBA, TAK U B pe3yJbTaTe pe-
KOHCTPYKIMM WM HMHBIX JIEHCTBUI, HANPABICHHBIX Ha OObCAMHEHHE
Pa3IUYHBIX CaMOCTOATENBHBIX OOBEKTOB HEIABMKMMOCTH WIH B pe-
3yJIbTaTE pasjena CyIeCTBYIONIMX 3JaHUM U COOpY>KEHUM.

Bo-Bropeix, m. 3 cr. 141.3T'K P® Ttakxe mpemycmarpuBacr:
«3MeHeHne XapaKTepUCTHK 3IaHMsI UM COOPYXKEHHUS He BIeuer obpa-
30BaHUs HOBBIX 3/1aHUS WIN COOPYKEHHS, €CIM MHOE HE YCTAaHOBJIECHO
3aKOHOM. DTO MOJOKEHHE TaKKe HANpaBICHO Ha YCTpaHEHHE IIPaBoO-
BOH ONpENENEHHOCTH B YacTH pEIIEHUs BOIPOCa: BO3HUKAET JIU IPHU
YBEITUYEHUH STa>KHOCTU HOBBIH 00BEKT HEABMKUMOI'O MMYILECTBA, WIN
3TO JIUIIb HEOTAETUMBIC YAYUIICHHs CYyLIECTBYIOIETO 00bEKTa.
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Takum 00pa3oM, 3aKIIaAbIBAIOTCS PHHIIHITEI, COTJIACHO KOTOPBIM
JO0BIe U3MEHEHMS KAYeCTBEHHBIX M KOIWYECTBEHHBIX XapaKTEPUCTHK
3MAHUI M COOPYXCHHIA, HE CBSA3aHHBIC C OOBEIUHEHUEM CaMOCTOS-
TENBHBIX 00BEKTOB HEIBMKUMOIO UMYIIECTBA MIIM Pa3lelioM, HE BIe-
KYT 3a c000#1 co31aHusI HOBOTO 00BEKTa HEJIBUKIMOTO UMYIIIECTBA.

Eme oquH 00BEKT HEABMKMMOTO MMYINECTBA, KOTOPBIA HAIIIE
CBOE OTpakeHue B HOBOHM riaBe ['paxknmanckoro konaekca P®, 3to no-
MeweHue — 000COOJICHHAST YaCTh 3/IaHUS WU COOPYKCHHUS, TIPUTOIHAS
JUTSL TIOCTOSTHHOTO TPOXKWUBaHUS TpaxkIaH (KHIIOE MOMEIICHUE) MO0
JUTSL APYTUX TIeNeil, He CBSI3aHHBIX C MPOXHBAHUEM TpaxaaH (HESKUIO0e
MOMEIICHHE), U TTOAXOJAINAS JIIS UCIIOIb30BaHUSI B COOTBETCTBYIOIIUX
uensix (m. 1 ct. 141.4 TK PO).

Jlo »Toro ompeneneHue «IMOMEIIEHHE», ObLIO JIAHO TOJILKO B
TexHu4yeckoM periiaMeHTe O 0e30MacHOCTU 3JIaHUW U COOPY>KEHUH,
yrBepxkaeHHoM DenepanbHbiM 3akoHOM OT 30.12.2009 Ne 384-03 c
TOYKU 3PEHHSI JCHCTBYIOIIETO IPaJiOCTPOUTEIBHOTO U CTPOUTEIBHOTO
3aKOHOJIATEIILCTRA.

BaxxubiMu MOMEHTaMH, Ha KOTOpbIE OOpalaeT BHUMAHHE 3aKO-
HOJIATENh, SBJISIFOTCS CICYFOIIUE:

— HalM4ue 00s3aTeIbHOI0 CAMOCTOSATEIBHOIO IEIEBOr0 Ha3Ha-
YCHUS TIOMEIICHUS KaK OOBEKTa HEIBUKHUMOCTH; TaK, IOMEIICHUS,
MpeaHa3HAYCHHBIC I OOCITYKMBAHUS WHBIX MOMEIICHUNW B 3JIaHUU
WM COOPYKEHHH, SBIISIOTCS OOIIMM UMYIIIECTBOM B TAKHX 3JIaHUM WU
COOPYXKEHHUU W HE y4acCTBYIOT B 00OpPOTE KaK CaMOCTOSTCIBbHBIC He-
JBUKMMBIC BEIIM, 32 MCKIIFOUCHHEM CIlydasl MPEOCTABICHUS COOTBET-
CTBYIOIIMX TIOMEIICHUH B COCTaBe OOINEro MMYIIECTBA 3JaHUM U CO-
OpPYXXEHHI B TOJH30BAHHE TPETHUM JIMIIAM B COOTBETCTBHH C M. [
ctT. 287.5TK PD;

— OIIPENICIICHUE MTOPSIKA CO3/IaHUS HOBBIX TIOMEIICHUI B PE3YIib-
TaTe PEKOHCTPYKIUU 3JIaHUN U COOPYKCHUH, MEperUIaHuPOBKH MTOMe-
IICHHUS TOJBKO B PE3y/bTaTe 00bhEANHECHUS HECKOIBKUX CMEXHBIX IO-
MEIICHUH B OJIHO, B OCTAJILHBIX CIy4asX MPOUCXOMIAT UCKIIOUUTEIHEHO
M3MEHCHUS Ka4eCTBEHHBIX XapaKTEPHCTUK CYIISCTBYIOLIETO MOMeEIIe-
HUs Kak oObekTa HenBrkumoro umymectsa (m. 3 u 5 cr. 141.4 T'K
P®). B . 3 ct. 287.2 'K P® (Takke BcTymaer B jaeiictBue ¢ 1 mapra
2023 r.) mpemycMaTpUBaeTCs, YTO TTOMEIICHUS, MAITMHO-MECTa MOTYT
OBITH 00pPA30BaHbI MPH pa3Jielie 3MaHus, COOPYKCHHUS, TPUHAICKAIINX
HECKOJIbKMM JIMIIaM Ha TIpaBe o0Inell J01eBOl COOCTBEHHOCTH
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(ct. 252), B cuer monel Bcex COCOOCTBEHHHKOB TAKHX 3/aHUS, COOPY-
KEHUsSl B MpaBe COOCTBEHHOCTH Ha TaKWe 3/laHue, coopyxenue. [Ipu
5TOM B 1. | BBILIEYKa3aHHOM CTaTbH OTMEYEH OYECHb BA>KHBIM HIOAHC,
CBSI3aHHBII C JIETMTUMAaLWEed NaHHOTO Mpolecca, a UMEHHO Tocyaap-
CTBEHHOH perucrpanueil mpekpamieHus: mpaBa COOCTBEHHOCTH Ha 37a-
HUE KaK Ha 00BEKT Ipa)XIAaHCKHUX IIPaB M PErUCTPALM MpaB HA HOBHIC
00bekThl — omenieHus. «I[Ipu rocyaapcTBeHHOI perucTpanuy npas Ha
00pa3oBaHHBIE B 3AaHUH HIIM COOPY)KCHUH MOMEIEHHUS U (WUJIM) Mallu-
HO-MEeCTa MPaBo COOCTBEHHOCTH Ha 3/1aHUE, COOPYKEHHE B LIEIOM Ipe-
kpamiaercs» (1. 1 cr. 141.4 'K PD);

— yCTaHOBJIEHHE 3almpeTa Ha 00pa3oBaHUE MOMEIIEHUH B 00BbEK-
Tax HE3aBEPILEHHOTO CTPOUTEIILCTBA.

[logBoast wror, ciegyeT OTMETUTb, YTO OCHOBHAS TEHACHIIMS
Pa3BUTHA TPaKAAHCKOT'O 3aKOHOAATENbCTBA B cepe HEIBUKHUMOCTH
WMEHHO B YacTH pa3pabOTKH MEKOTPacleBbIX YHUBEPCAIbHBIX Ae(u-
HULMHA OTACIBHBIX €€ BUJOB 3aKJII0YaeTcsi B UCIOJIB30BAHUN MO3ULIUI
Bepxosroro Cyzna P® u uHOW mpaBONpUMEHUTENbHON MPAKTHKH MIPH
pa3paboTKe MPOEKTOB 3aKOHOAATEIBHBIX AaKTOB, MMEIOIINX YHUBEp-
caJlbHOE MTPUMEHEeHHeE T OOJIBIIMHCTBA OTPacieil pOCCHIICKOro mpasa.
OCHOBHBIE € HampaBJIeHHsS JAJIbHEHIIEr0 COBEPIICHCTBOBAHUS 3aKO-
HOJATeNbCTBA B chepe HEABMKMMOIO UMYIIECTBA ONPEACICHBI B MOsIC-
HUTEIBHON 3aIlUCKe K MPOEKTy (pemepanbHOro 3aKoHa (JOpaOOTaHHBIH
TekcT) «O BHECEHMH M3MEHEHHI B 4acTH NEPBYIO U BTOpYIo [ pakaan-
ckoro kopekca Poccuiickoii denepanyn B 4yacTd COBEPLICHCTBOBAHUS
3aKOHOJIATENILCTBA O HEIBIKUMOM HMYIIECTBe» (moAarorosieH Pocpe-
ectpoM, ID mpoekta — 02/04/03-22/00126112). B 3T0# MOSICHUTETHHOM
3aliCcKe Npeliaraercsi CUMTaTh OCHOBHBIMH 3aJadaMH 3aKOHOMPOEKTa
YTOYHEHHE MOHITUH 00bEKTa HEOBMKUMOCTH; TMOpsAKa 0Opa3oBaHUS
HOBOTO 00BEKTa HEIBHKMMOCTH (32 UCKIIIOYEHHUEM 3EMENbHBIX Y4acT-
KOB); IIPaBOBOI'0 PETYIMPOBAHMS B OTHOILICHUH €INHOTO HEBUKHMOTO
KOMITJIEKCa, MPEANpUATHS, CIOKHOW M HEACIMMOHM BEIIM; a TaKKe
YCTaHOBJICHUE MOpsAKa NpeoOpa3oBaHMs CIOKHOW HEIBMKUMOCTH
(«MMYILIECTBEHHBI KOMIIIEKCY, «IIPOU3BOACTBEHHO-TEXHOIOIHYECKHUN
KOMILIEKC») B COBPEMEHHbIE BU/IbI HEJBUKUMOCTH .

! Hosicaurenphas samicka k npoekty DenepanpHoro 3akoHa «O BHECCHUH H3-
MEHCHHUH B 4aCTU NEPBYIO U BTOPYIO I'paxnanckoro kogekca Poccuiickoir denepanuun
B YaCTH COBEPIICHCTBOBAHMS 3aKOHOAATEIHCTBA O HEIBIDKIMOM MMYIIECTBE» (IIOATO-
toBiieH Pocpeectpom, ID mpoekra 02/04/03-22/00126112) (TekcT MOSCHUTETHHOM
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umymecmea

[TomoOHbBIC 32124y JTydIlle BCErO OTPa)KalOT TCHACHLHUIO KOppe-
JMPOBAHUS ¥ MHTETPAIIMU HOPM PA3IMYHBIX OTPACIICH OTEYECTBEHHOTO
paBa MeXxay coOoH.
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B 0030pe aHamm3upyroTcs UCCIIeI0BaHMS, TIOCBAIICHHEBIC BOMPO-
caM TIPaBOBOTO PEryJIMPOBAHMS CIIOKHBIX HHCTHTYTOB HACJIEACTBEHHO-
ro TpaBa, Kacalollhecs TEOPSTUYECKUX MPOOJIEM HACIEICTBEHHOTO
MpaBa, HACJICAOBAaHUS aBTOPCKUX W CMEXKHBIX IpaB, cTaTyca 00s3a-
TENBHBIX (HEOOXOIMMBIX ) HACICTHIUKOB.

E.A. XonpipeBa, JOKTOp IOPUANYECKUX HAYK, Ipodeccop Kaden-
PBI TPXKJIAHCKOTO MpaBa Y AMYPTCKOTO T'OCYJapCTBEHHOTO YHUBEPCHU-
TeTa, B cBoeii MoHorpadum «[IpaBo HacinemoBaHHS B TPaKIAHCKOM
npaBe Poccum» paccMatpuBaer JBONCTBEHHYIO MPUPONY MOHUMAHUS
MpaBa HacJeI0BaHMUSI KaK CyObEKTUBHOIO MpaBa M KaK MPABOBOIO WH-
cruryta. [IpaBo HacinenoBaHUS Kak MPABOBOH WHCTHUTYT SIBJISCTCS OJ-
HUM U3 MHCTUTYTOB HACIIEICTBEHHOI'0 ITpaBa, 00pa3yomuM B eIHHCTBE
C HAMHU COOTBETCTBYIOIIYIO IMOAOTpacib. Kak BHYTPHOTpaciIeBON HH-
CTHTYT, OH COCTOUT M3 HOPM OJHOM OTpaciy MpaBa — TPakJaHCKOrO
MpaBa, MOCKOJIbKY TOJIbKO B HOpMax [ paxkmaHckoro kojekca P® ompe-
JielicHa OYePEeHOCTh HACJIEAOBAaHUS, KPYT JIUI], KOTOPbIE MOTYT IpH-
3HABAThCS HACICIHUKAMHU I10 3aBEUIAHUIO0 WM 110 HACICICTBEHHOMY
JIOTOBOPY, CIOCOOBI M MOPSIOK OCYIICCTBICHUS TIpaBa HACICIOBaHUS
[4, c. 60].

BritoueHue B momoTpaciib HACHEICTBEHHOIO IpaBa HOPM, pe-
[IAMEHTHPYIOIIUX HE TOJBKO BOIPOCHI, CBSI3aHHBIC C COJICPIKAHUEM U
OCYIIECTBJIICHHEM TIpaBa HACJICAOBAHHUS, HO U HUHBIE COIMYTCTBYIOLIUE
BOMPOCH], B TOM YHCJI€ BOIPOCH O TTOCMEPTHOM DPACIIOPSKEHUH UMY-
LIECTBOM IPH COCTABJICHUM 3aBEIIaHUS WIN MPHU 3aKIIIOYCHUM HACIe-
CTBEHHOI'O JIOTOBOpA, pasjielie HACIEACTBA, BbIAau€ CBUICTEILCTBA O
MpaBe Ha HACIEACTBO, — OIPECIAETCS TOM IIeNbl0, KOTOPYIO OHA BBI-
MOJTHSIET: YPEryJIMpOBaTh KOMIUIEKC OTHOIICHUH, MPUYMHHO OOYCIIOB-
JICHHBIX (JAKTOM CMEPTH TpaxkJaHMHAa. B cocraBe momorpaciu aBTOp
BBIJICISIET TISTh MHCTUTYTOB: MPABO HACIICOBAHUS; OXPaHa U yIpaBJie-
HUE HacJIeACTBOM; o(OpMIICHHE HACIICACTBA; pa3/eN HACICICTBA; WC-
MOJTHEHHE MTOCMEPTHBIX PacopsuKEHUH [Tam xe, ¢. 87].

[IpaBo HaciemoBaHUS KaK CYOBEKTMBHOE IPaBO €CTh MPaBo,
NpuHaJIexaliee HacienHukaMm. HacrmemogaTenb HE CTaHOBHUTCS €ro
CyOBEKTOM, MOCKOIBKY Camo MpaBO MPU3BAHO PEUIMTH BOIPOC C BO3-
MOXKHBIM MPaBONPEEMCTBOM Ha ciydail cmeptu. [IpaBo HacnemoBaHus
HE OTOXKIECTBIISICTCS C MIPAaBOM IPHUHSATHUSI HACIEICTBA, OHO HE PABHO-
3HAYHO M MOHATHIO HACIEICTBEHHBIX MPaB, KOTOPhIE MOTYT MPUHAJIC-
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KaTb KaK HACJIEIHUKaM, TaK U UHBIM JIMIIaM MPU UX y4acTUHU B HacJel-
CTBEHHOM HJIM COIYTCTBYIOIIMX €My IPaBOOTHOIIEHUsX [4, c. 93].

CyObeKTUBHBIA XapaKTep MpaBa HaclIelOBaHUS peanu3yercs B
HAaCJEICTBEHHOM MPaBOOTHOIIEHWN JAEHCTBUAMHU YIOJTHOMOYEHHOIO
cyObeKTa MpH MacCUBHOM IMOBEACHUN 00s3aHHBIX JHL. [Ipu 3TOM, Kak
nojaraer aBTop, aOCONIIOTHBIN XapakTep MmpaBa HacjIeAOBaHUS HE SBIIs-
ercsl MPEnsITCTBUEM K TOMY, YTOOBI CUMTATh YPaBOMOYEHHOI'O CyOb-
€KTa CBSI3aHHBIM NACCUBHBIM IOBEAECHUEM OMNPEIEIEHHOr0 Kpyra JIMIL
W3 4YHCIa HACJIEIHWKOB IO 3aBEUIAHMIO, IO 3aKOHY WM IO Haclea-
CTBEHHOMY JOTrOBOpPY, YTO O3HAuUaeT OTHOCHUTEIbHBIM XapakTep BO3-
HUKILIETO HACJIEICTBEHHOIO NpaBOOTHOIIEeHUs. Henp3d oTpuunars BO3-
HUKHOBEHME CaMOr0 HAacl€ACTBEHHOTO MPABOOTHOLIEHM S, TIOCKOJIBKY B
MIPOTUBHOM CJIy4ae B MPAaBOOTHOLIEHUSIX B CIy4yae CMEPTH OCYILLECTB-
Jstmack ObI IPSO iUre, yTo Jenano Obl COBEPIICHHO M3JTHIIHUM aKT MPH-
HATUS HacneacTtBa. Kpome Toro, HacieACTBEHHOE IPAaBOOTHOILIECHHE
MIPU3BAHO ONPEAETUTh MPETEHAEHTA Ha poJib IPEEMHUKA HaceaoaTe-
JIs1, pElIUTh BOIPOC, CBSA3aHHBIN C «KOHKYPEHIUEH» MeXAy HacIenHU-
kaMu. PakT TOro, 4To CyObEeKTaMH HACJIEICTBEHHOI'O IIPaBOOTHOIICHHUS
JIMIa CTAHOBSTCSI HE3aBUCHMO OT UX BOJICH3bSBIIEHUS, 00YCIOBIMBACT
MACCUBHBIA XapakTep WX OO0S3aHHOCTH MO OTHOLIECHHWIO K YIPaBOMO-
YeHHOMY CyOBeKTy [Tam xke, c. 160].

Bo3HukHOBeHHE CyOBEKTHBHOTO MpaBa HACIEAOBAHUS B CBSI3H C
MPU3BaHUEM K HacJIEJOBaHHIO, KAK M CaM MOMEHT IpPHU3BaHMsI, U, COOT-
BETCTBEHHO, MOMEHT BO3HUKHOBEHUS CyObEKTHBHOTO MPaBa, y pa3HBIX
HACJIEIHUKOB PA3IHYHBI M MPEAONPENEIEHbl COBOKYITHOCTBIO FOPUIH-
yeckux (aktoB. Hamprmep, y HacnenHUKOB 1O 3aKOHY MEpBOH oyepe-
¥ HA BCE UMYILECTBO CYOBEKTHBHOE MPABO HACICAOBAHHUS BO3HHKACT
C MOMEHTa OTKpBITHSA HacieAcTBa. J|Ji1 HACIEIHUKOB IO 3aBELIAHHIO
WM 10 HACIEICTBEHHOMY JIOTOBOPY MOXKHO BECTH pPE€4b JIMIIb O «IIpa-
BOBOM OKHMJaHUM» MOMEHTa OTKpBITHS Hacinenctsa. IIpaBo Hacneno-
BaHHUSI MOXeET OBITh OTPaHWYCHO B CHIIy 3aKOHA NPU HEOOXOOMMOCTU
3alIUTHl YaCTHOTO WJIM MyOJUYHOIO MHTEpEca, OCHOB IPAaBOMOPSIKA,
HPaBCTBEHHOCTH W Oe3omacHocTH. [Ipyn ycTaHOBIEHHMH OrpaHUYEeHHH
BaXHOC 3HAUYCHHE MMEET OIWH M3 BKHEHIINX NMPHHLIUIIOB TPa)kaaH-
CKOr0 MpaBa — NPUHIUI IOPUINYECKOTO PABEHCTBA YYACTHHUKOB, MPH-
MEHEHHE KOTOPOro Hapsiay ¢ MPUHLMIIOM CIIPaBEIJTUBOCTH 00YCIOBIIH-
BaeT HEOOXOAUMOCTh U3MeHeHHs npaBui 1. 3 cT. 1146 'K PO B vactu
HEBO3MOXHOCTH HAcJeOBaHMs JIMIIAMHM, YbU MPENKH OKa3aJucCh HElO-
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CTOHHBIMHU HaCJIEOHUKAMH, ITOT0KEHUH a03. 2 m. 2 cT. 1156 u m. 3
ct. 1154 T'K PO, npenycMaTpuBalollMX YCTaHOBICHUE COKpAIIEHHBIX
CPOKOB TIPHHSITUS HACIENCTBa, mpaBui a63. 2 m. 1 ct. 1158 'K PO B
YacTH 3ampeTa aJpecHOro 0TKa3a JUIs HACISTHUKOB 110 3aBEIIaHUIO, 110
HACJICJICTBCHHOMY JIOrOBOPY IMPW HAWYWH 3aBEIIaHMs WU HACIe[-
CTBEHHOTO JIOTOBOPA HAa BCE MMYIIIECTBO WIIH IS JIUI, UMEIOIINX Ipa-
BO Ha 00s13aTeNbHYIO OO B Hacnencrse [4, c. 172].

UccnenoBanue npaBa HacnenoBanusi no3Bonuia E.A. Xoneipe-
BOI MPUHTHU K BHIBOJY O HEOOXOJMMOCTH MHOI'O B3TJIsI/Ia HA HACIENO-
BaHWE, KOTOPOE TPAJUIMOHHO PACCMATPHUBACTCS KAaK YHHBEPCAIbHOE
MPABOIPEEMCTBO C BO3MOXHBIM BKJIFOUEHHEM B HEr0 AJIEMEHTOB CHH-
TYJSIPHOTO TpaBornpeeMcTBa. Kateropus «mmpaBonpeeMcTBo», HECMOTPS
Ha OTHOCUTEJIBHYIO CIIOPHOCTh, TTOJYEPKUBACT aBTOP, 03HAYACT 3aMEHY
CyObeKTa B MPABOOTHOIICHUSAX WM B UX OTIEIBHBIX BHIAX. Mexmy
TEM HAaCJICOBAaHMEM JIOJIKHBI OXBATHIBATHCS U CIy4aW MPUOOPETESHUS
HACIICIHUKOM OT/CNIBHBIX IMPaB WM 00s3aHHOCTEW Oe3 3aMEHBI Hacje-
JO7aTeNsl B IIPaBOOTHOIICHUIX, O0YCIOBUBIINX MX TMOSBJICHUE (TpaBo-
HajieleHue Oe3 MpPeeMCcTBa), YTO BIICUET 3a CO00M yHH(UKAIUIO TIpaBo-
BOT'0 PEXMMa BCEX MEPEXOJAIINX K HACICAHUKAM 00bEKTOB HE3aBUCHUMO
OT WX OTPACIEBOW MPUHAMISKHOCTH. FIMEHHO K TakUM cllydasM Ipa-
BOHQJICNICHNsT 0€3 MpEeeMCTBa OTHECEHO HACJICOBAaHWE HMMYIIECTBCH-
HBIX TIPaB WIH O0SI3aHHOCTEH B paMKaX TPYJOBBIX, CEMEHHBIX IPaBO-
OTHOILICHUH [TaMm ke, c. 183].

BBenenne B TpakaaHCKOE 3aKOHONATEILCTBO NPAaBOBOM KOH-
CTPYKIIUU HACJICICTBEHHOTO JOT0BOPA MO3BOJIMIIO OOpATUTh BHUMAHUE
Ha ero MpaBoOBYIO Npupony, koropas onpeaensiercs E.A. Xoapipesoii ¢
MO3MIIMK OPTraHU3alMOHHBIX OTHOIICHMA. [Ipennaraercs pemmTh BOpoc
0 TMPaBOBOM PETYJIMPOBaHHM HACIECTBEHHOTO A0roBopa. [lockonbky, ¢
OJTHOM CTOPOHBI, OH SIBJIAETCS BHJIOM TOCMEPTHOIO PACHOPSDKCHUS U
€ro MPaBOBOE PEryIMPOBAaHHUE IODKHO OBITH 00ECcreueHO HOpMaMH O
HACJIeIOBaHNH, C JPYTOd — BO3MOXKHOE HaJIM4YHe B HEM 0053aTeNbCTB
HEe OTpHILaeT CyOCHOMapHOro MPHUMEHEHHUs psifa HOpM 00 00s3aTeNb-
CTBaxX W JIOTOBOPAxX, MPU ITOM HMX MPUMEHEHUE JIOJKHO OBITH MpPEl-
OIpEeNIeHO CYIIHOCTBIO I0rOBOPa U CAHKIIMOHUPOBAHO YaCThIO TPETh-
et 'K PO [4, c. 383].

AHanu3upys rpaxaaHCKO-TIPABOBOE PEryIUPOBAHUE OTHOIICHHIMA
M0 HACIEIOBAaHUIO aBTOPCKUX M CMexHbIX mpas, B.Jl. KamoBOeHko,
npenojasarenb BOpPOHEKCKOro TOCyIapCTBEHHOTO IeNaroruuecKoro
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YHUBEPCUTETA, ACHCTBYIOIIMH aJBOKAT, OTMEYAaeT, YTO HOPMaMHu O
HACJICJIOBAHUY TIPAaB Ha PE3YJIbTAThl UHTEIUICKTYATbHON JCATEIHHOCTH
PEryIUPYIOTCS TOIBKO OOIIME TIOJIOXKEHUS, 3aKPEIUICHHbBIE B T, 1241,
1283 'K P®, rue roBoputcsi 0 BO3SMOXKHOCTH TEpexX0a UCKITIOUNTENb-
HOTO TIpaBa B MOpPsAKE HaclieAoBaHUs. VIMEHHO MO3TOMY, IO €¢ MHe-
HUIO, OTCYTCTBHE CICIHAIBLHBIX HOPM O TOPSAIKE HACICAOBaHUS WH-
TEJUIEKTYaJIbHBIX TIPaB 3aTPYIAHICT NPOIEAYPY Mepeaadn aBTOPCKUX U
CMEXKHBIX TPaB MO HACIEACTBY, MOCKOIbKY MEXaHHM3M HacleIOBaHUS
TaKHX MPaB UMEET 3HAYUTEIbHBIE OCOOCHHOCTH. DTO KacaeTrcs, IPexKIe
BCEro, MEXaHN3Ma YHUBEPCAIBHOTO MPABOIPEEMCTBA, KOTOPBIA MOXKET
HE IPUMEHSTHCS TIPY HACJICAOBAHUN aBTOPCKUX M CMEKHBIX TpaB. Tak,
B cT. 1112 TK P® ycraHOoBIEHO, 4TO B COCTaB HACJIEJCTBA HE BXOJIAT
«TpaBa U 00S3aHHOCTH, HEPA3PBIBHO CBI3aHHBIC C JTUYHOCTBHIO HACIE-
nonatens». [IpaBo aBTOpcTBa HAa MPOM3BEACHUE, IPABO HA UMS HE Iie-
PEXOJIAT IO HACIEACTBY, HEBO3MOXXHO HACJICIOBATh JINYHBIC HEUMYIIIC-
CTBEHHBIC TIpaBa aBTopa [3, c. 18].

OCOOCHHOCTBIO HACIICOBAaHUSI [0 3aBEIIAHUI0 ABTOPCKUX U
CMEKHBIX MPaB SBISAETCS TO, YTO IIPHU COCTABIICHUH 3aBEIIaHUS HE Tpe-
OyeTcs Boiu Jpyrod cTopoHbl. CIIOKHOCTh MPU HACIEIOBAHUHU 10 3a-
BEIIAHHIO TPE/ICTABIIACT TAKXKE aCIEKT HEACITUMOCTH 3aBEIIAHHON Be-
umwm (nmu6o HepenumocTu npaB). CormacHo cr. 133 'K P® 3aBemanue
HEJICIMMOM BEIIIH 10 YaCTSAM B HATYpE C TOYKHU 3PEHHS 3aKOHA HEJOIy-
CTHMO, TIOCKOJIbKY pa3fieNl TaKoi Belly 0e3 U3MEHEHHsI ee Ha3HAuCHHS
HeBo3MOKeH. OJIHAaKO COTJIACHO HOPMaM, 3aKpEeIIEHHBIM B 4acTH Tpe-
1thelt 'K P®, Takoii pa3gen BO3MOXKEH, BEIllb CUUTAETCS 3aBEIIAHHOMN B
JIOJISIX, COOTBETCTBYIONIMX CTOMMOCTH 3TUX 4acTel. VcKirounuTenbHOe
MpaBO Ha MPOM3BEACHUE SIBJISICTCS CIUHBIM M HEACTUMBIM O0BEKTOM,
aBTOp BIIpaBe 3aBEIIATh B JIOJSAX HCKIIOYUTEIBHOE MPAaBO JABYM WIIH
HECKOJIbKUM HACJICTHUKaM, HO MPU 3TOM OH HE BIIpaBe 3aBelaTh OJI-
HOMY HACJIEHUKY TOJIBKO MPAaBO PACHOPSDKCHUS, a JPYroMmy, Hampu-
Mep, — mpaBo ucnonb3oBanus ero. [lo muenunto B.JI. KagoBOenko, pa-
3yMHBIM MpPEACTaBIseTCS 3aKpelmjeHHOoe B 3aKOHE TMpaBO Ha
pacnopsbKeHUE UCKITIOYUTEIBHBIMU MPaBaMHU Ha MPOU3BEICHIE TOJIBKO
COBMECTHO C JIPYyTUMHU mpaBoobiaaaatensimu [3, c. 19].

B cutyanusx, korja HacIeIHUKHA aBTOPa Kak Mo 3aBEIIaHUIO, TaK
W TIO 3aKOHY OTCYTCTBYIOT, JIM0OO OTCTpaHEHHI OT HacieN0BaHUs, 00
HE MMCIOT TpaBa HACJIEIOBATh, MPOU3BEACHUE CTAHOBUTCS BBIMOPOY-
HBIM M TIEPEXOAUT B COOCTBEHHOCTh TrocyaapcTBa. OmHako B ciryyae
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HaCJE0BaHMSI HCKITIOUUTENBHBIX MPaB Ha MIPOM3BEICHHE OHU HE MOTYT
OBITH BBIMOPOYHBIMHU, TIOATOMY TIpekpamaioTcs. [IponsBenenne crano-
BUTCS OOILLIECTBEHHBIM JOCTOSIHUEM, U JII000€ JTUIIO MOXKET UCIONb30BaTh
JaHHOE Mpou3BeNieHne 0e3 BBIUIAThl aBTOPCKOTO BO3HATpaXxaAeHus. Ta-
KUM 00pa3oM, CUMTAET aBTOp, «IIPH HAcJeJOBaHWUH HCKIIOUUTEIBHBIX
ABTOPCKUX M CMEXHBIX NPaB HEBO3MO)KHO PYKOBOACTBOBATHCS TOJIBKO
00IIMMH HOpPMaMH HAcJeICTBEHHOIrO MpaBa, a CIElHajbHbIE HOPMBI
MPaKTUYECKH OTCYTCTBYIOT» [3, c. 20]. A ¢ y4eToM TEHIEHUHH H3Me-
HEHHUI COBPEMEHHOr0 aBTOPCKOIO IpaBa, MO €€ MHEHHIO, BO3HUKAET
Lenecoo0pa3HOCTh BHOBb OOpPAaTUTHCA K HOPMam JIOPEBONIOLMOHHOTO
aBTOPCKOTO MpaBa, KACAIOLIMMCS, B YaCTHOCTH, TOJIOKEHHH 00 ycio-
BUSIX MyOJIMKALUKI JTMYHBIX 3allMCOK M JHEBHHKOB YMEpLIEro aBTOpa
[Tam ke, c. 22].

OnudpoBpiBaHre 00BEKTOB aBTOPCKUX U CMEKHBIX TIpaB CO3/a-
10T HOBBIE CIIOKHOCTH JJIsl UX 000pOTa M OTCIIEKHUBAHUS IMepexoja uc-
KIIIOUNTENbHBIX TpaB. Hampuwmep, momysspHas CTPUMHUHIOBasi IUIAT-
¢opma TikTok ycraHOBMIIAa MOJIB30BATENLCKOE COTJIAIICHHE, COTIIACHO
KOTOPOMY Ka’K/bIi MOJIB30BATENb CaM HECET OTBETCTBEHHOCTH 3a 00b-
€KThl WHTEJUIEKTYalIbHBIX IIpaB, pa3MEIIEHHbIX B €ro akkayHTe. Takoe
MPaBUIIO OCBOOOXKAAET OT OTBETCTBEHHOCTH IMJIAT(HOPMY MM COLHAIIb-
HYIO CETh U HE MOPOXKAAIOT KaKUX-JIMOO J10Ka3aTeNnbCTB AJIsl MPaBoo0-
Jajatened MpU HaJIWM4YMU CIOpa O NMPUHAAJISKHOCTH aBTOPCKUX IpaB
KoMy ObI TO OBUIO. A MPH HAIWYHMHU CIIOpa O MpaBe Ha OOBEKT WHTEN-
JIEKTYyaJbHBIX IpaB €ro HEBO3MO)XHO BKIIIOUUTH B HACJIEICTBEHHOE
WUMYIIECTBO, IIOKa CIOP He OyJeT pelleH Mo CYLUIeCTBY B CyA€OHOM IO-
pAAKE WIM NHOM Nopsake. B ¢BS3M ¢ 3TUM aBTOp Mpeasiaraer co3iaHue
PEECTpOB, OXBAaTHIBAIOLUINX BCE OOBEKTHI aBTOPCKHX M CMEKHBIX TpaB
[3, c. 121].

A.A. AnanskoBa u T.B. I'opnoBa, npenogaBaTen 10pHIu4ECKO-
ro ¢akynprera IOro-3amagHoro rocyaapcTBEHHOrO YHHBEPCHUTETA, B
cBoell crathe [1] MOAHMMAIOT TIPOOIEMY MPABOBOTO PErYIHPOBAHUS
coZiepKaHusl MPUHLIMIIA 0OecTIeYeHHs IPaB U MHTEPECOB 0053aTeIbHBIX
HacleqHUKOB. CII0KHOCTH BO3HMKAIOT BCJIEACTBHE TOTO, UTO B HMCCIE-
JOBaHMSIX W 3aKOHOAATENbCTBE HACIENOBAHWE HETPYAOCIIOCOOHBIMU
WKIUBEHLIIAMH M MPaBO Ha 00S3aTeNbHYIO JONI0 B HACIEICTBE pac-
CMaTpHUBAIOTCS OTAENBHO, KaK Obl MPOTHUBOMOCTABISIIOTCS. TpyaHocTn
B OCMBICIIEHUM YKa3aHHOI'O NPUHIMIA CBS3aHBl TaKXKe €Ile M C TEM,
YTO TOHSATHA «HEOOXOIMMBIE HACICOHHUKHY», «00s3aTelbHble Haciel-
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HUKW» B 3aKOHOZAATENBCTBE HE 3aKkperieHsl. B I'paxnaHckoM Kozgekce
P® mpumensieTcsi MOHATHE «HETPYNOCHOCOOHBIE HacleaHukny. K Ta-
KMM HaclleTHUKaM OTHOCSTCS HYXXAAIOUIMKCS HETPYAOCIIOCOOHBINH Cy-
MPYT U HETPYAOCHOCOOHBIN OBIBIINIT CYNPyT, UMEIOIIHNHA B TIOPAIKE CT.
90 CemeitHoro xonekca P® mpaBo Ha moiydeHHE aJHMMEHTOB IIOCIIE
pacTop>keHusl Opaka, IeTH M BHYKH, OpaThsl U CECTpbI, NEAyIIKH U Oa-
OyILKK HaclleoaaTeNsl, Hy>KAaloUIMecsl HETPYIOCIIOCOOHBIE OTYUM WIIH
Mauexa, a TaKke (PaKTHUECKHe BOCIIUTATENH, UCXO/ U3 CMbICIa CT. 96
CK PO [1, c. 169]. Janusiii nepedeHb HACICAHUKOB AHAJIIOTUYEH Iie-
PEUYHIO HETPYNOCHOCOOHBIX HYXKIAIOMIMXCS JIUIL, UMEIOLIMX MPaBO Ha
MOJTyYeHHE AJIMMEHTOB B COOTBETCTBUU ¢ HOpMaMHu CeMEeHHOro Koaek-
ca PO [Tam xe].

Peanuzanus npuHomna obecriedeHus] IpaB U CBOOOI HEOOXoAu-
MBIX HAcCJIEHUKOB pa3lnyaeTcsl B 3aBUCHMOCTH OT OCHOBAHUS HACIEN0-
BaHUSL: TI0 3aKOHY, 3aBEIIaHHIO M HACIIE/ICTBEHHOMY J0roBopy. Ctaths 1148
I'K P® npomnuceiBaeT MOPSIOK HACIEAOBAaHHS HETPYAOCIIOCOOHBIMU
WXAUBEHLIAMU HacjeaoaTens 1o 3aKkoHy. B wacTHocTH, ycTaHaBIMBa-
I0TCSl PEMMYIIECTBA HACJIEAOBAHNUS 10 3aKOHY JUISl JIMII, ABJISIOIINXCS
HETPYAOCIIOCOOHBIMHA M HaXOMASAMIMMUCS Ha WKAWBEHHH Y Hacleaosa-
TN B TEUEHUE ONPENENEHHOro cpoka. BeIAENSIOT 1Be KaTeropuu He-
00XOIUMBIX HACIEAHWKOB IO 3aKOHY: HETPYAOCHOCOOHBIE HMIKAWBEH-
LIbl, BXOJAILINE U HE BXOAALIME B KPYyT HACIEIHUKOB IO 3aKkoHy. [lpu
COOJIIOZICHNUH OIpENeNIeHHBIX YCIOBUN 3TH JIMIA MOMy4YaroT BO3MOXK-
HOCTbh «IIPUCOEIUHUTHCA» K MPU3BIBAEMON K HACJIEOBAHUIO OYEpEIH.
Bropas kareropusi HeTpyIOCIOCOOHBIX IJKIAMBEHIEB, B OTIMYHE OT
MEpBOI, JOJKHA, TOMHUMO TOIMYHOIO COJEp)KaHMs HaclenoJaTeNeM,
MPOXHUBATh COBMECTHO ¢ HUM. [lomaraem, 4ro 3TO pasyMHO U OIpaB-
JAHHO, MTOCKOJIbKY U3HAYaJbHO 3TH JIMNA TpeOyloT Oonee BHUMATENbHO-
ro ¥ 3a00TIIMBOro OTHOIICHHUS K cebe [1, c. 172].

B cnyuyae monHOro orcyrcTBHsA HAacIETHUKOB MO 3aKOHY HETPY-
JOCIIOCOOHBIN WXKIMBEHEI MPHU3BIBAETCS K HACIENOBAaHHIO CaMOCTOS-
TENFHO KaK HacleIHUK BOCBMOM odepenn. DddekTHBHOE BOMIIONIEHHE
B JKM3Hb NPHHIUNA OOEecCHeueHHs MpaB 00A3aTEIbHBIX HACIIEIHUKOB
MIpH HAcJIeIOBaHUH IO 3aBELIAHUIO U HACJIEICTBEHHOMY JIOTOBOPY pea-
JM3yeTcs Yepe3 MpaBo Ha 00s3aTeNbHYIO AOJI0 B HachencTse. Bmecre ¢
TeM, Kak OTMedaroT aBTophl, cT. 1149 'K PO cyxaer neiicrBue mpuH-
uuna cBOOOBI 3aBEIaHMs B CHIIY B&KHOCTH M 3HAYUMOCTH obecrede-
HUS HacJEICTBEHHBIM MMYIIECTBOM HECOBEPIIEHHOIETHUX WIN HETPY-
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JOCTIOCOOHBIX JIeTell HaciaeqoaaTeNsi, ero HeTpyI0CcIocoOHOro CyIpyra
W POIUTENS], HETPYAOCTIOCOOHBIX M)KIMBEHLIEB HACICAOAATENS, a TAKKE
ucxons u3 pakrudyecknx odcroarenscTB. [IpaBo o0s3aTeNbHON 0MH B
HACJIEICTBE KaK HOPMATHBHOE BOIUIOLICHWE MPHUHLUIA O0ECIeyeHHS
MpaB M MHTEPECOB HEOOXOJMMBIX HACIECIHUKOB HE BCEra BHICTYIAET
Kak abcomtoTHOe. B wacTHOCTH, Ccya, mpUHUMAas BO BHUMaHUE UMYIIC-
CTBEHHOE TIOJI0KEHHE YKa3aHHBIX HACJICAHHKOB, MOXXET YMEHBIIUTH
pasmep o0s3aTeNbHOM oMM MIIM BOBCE OTKa3aTh B €€ MPHUCYKICHUHU,
€CIIM HACJICJHUK, 00JIaIaloNuil 3TUM MPABOM, TIPU JKU3HH HACIeHoa-
TEJS HE IOJIb30BAaJIC TEepPEelaBaeMbiM HMYIIECTBOM, & HACJICAHHK II0
3aBEIIaHUI0 MOJB30BANICS UM IS TIPOXKUBAHUS HITU UCIIOJIB30BAJl €ro B
KayecTBE OCHOBHOI'0 HMCTOYHHUKA IMOJYYEHHsS CPEACTB K CYILECTBOBa-
Huio [1, c. 173].

HccnenoBanue conep:kaHus MPUHIMIIA 00ECIICUCHUS TIPaB M UH-
TepecoB HEOOXOANMBIX HACIETHUKOB MO3BOJISIET aBTOPaM yTBEPKAATh,
YTO JIaHHBIN MPUHIIMI BBICTYIIACT B KAYECTBE OCHOBOIOJIATAIONICH UICH,
0a3nca HacleACTBEHHOrO mpaBa. Hamiexaliee nCoiHeHNWE Haclen0Ba-
HUSl B OTHOIICHUHM HETPYJOCIIOCOOHBIX HMXJIWBEHIICB W JIUI], MMCIOIINX
paBo Ha 00s3aTENBHYIO JAOMIO B HACTIECTBE, B IIOJTHONH Mepe OTBEYaeT
KOHCTHUTYLIMOHHOM HOpMe, Aekjiapupymoomeid Poccuio conpanbsHbIM
rocygapctBoM. [Ipu 3TOoM oTMedaercs, 4YTO COBEPLICHCTBOBAHHE
HACJIEICTBEHHOI'0 3aKOHOJATENbCTBA BUAMUTCS B BBIpAOOTKE M TOCIe-
JyIOIIeM HOPMAaTHBHOM 3aKpEMJICHUH CHUCTEMBI €ro MPHUHIUIIOB, TIE
HEMaJIOBa)KHOE MECTO M 3HadeHHe OyayT WMerThb oOecriedeHue mpaB H
WHTEPECOB HEOOXOAMMBIX HACIEAHUKOB, YTOYHEHHE NPUMEHSEMbIX
TepMUHOB. Takxke HEOOXOIUMO BHECTH JIOMONHEHUs B cT. 1148 u 1149
I'K P®, xacaromuecsi pacmmpeHus: 00si3aHHOCTEH HOTapuyca 1o MpH-
HSATHIO MEp 10 YCTaHOBJICHHIO HETPYAOCIIOCOOHBIX MKAMBEHIIEB, NPU-
3bIBaEMBIX K HACJIEAOBAHHIO M0 3aKOHY MJIM MMEIOIINX MPaBoO HA 00s-
3aTeNbHYIO JOJIIO B HACTENCTBE [TaM Xke, c. 174].

B craree C.B. BonmoOyeBoi, ITOKTOpa COLMONOTHYECKUX HAyK,
3aBenytomeil kageapoit [1oBOmKCKOro rocyaapcTBEHHOIO YHUBEpPCH-
Tera cepBuca [2], paccMaTpHBAIOTCS OCOOEHHOCTH MPABOBOIO PEryJiu-
pOBaHUS HacleJOBaHUS B CTpaHaX KOHTHHEeHTajdbHOW EBpombl. MHTe-
pecHOll O0COOGHHOCTBIO HAClleOBaHMs, Hampumep, Bo @DpaHuUU
SIBIISIETCS TIOPSIZIOK, B COOTBETCTBHH C KOTOPHIM (PU3UUECKOE JIUIIO MO-
KET pacropsHKaThCsl CBOMMHU aKTUBAMH W UMYIIECTBOM IIOCIIE CMEPTH.
OTH mpaBUiia IPUMEHSIOTCS K pe3ujeHTaM PpaHIHUU U B ONperescH-
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HOW CTENEeHU K HEpPEe3UICHTaM, BIIAJICIOIINM HEIBUKUMOCTHIO B ATOM
cTpaHe. B menTpe BHUMaHHS (PpaHIy3CKOTO 3aKOHA O HACJICIOBAHHU
HaxXOJITCS JIETH, KOTOPBIE PAaCCMaTPUBAIOTCS KaK €CTCCTBEHHBIC M 3a-
IIWIICHHBIC HACIICIHUKN UMYIIIECTBA U aKTHBOB CBOMX pomuTeneii. [le-
PSKUBIIUE CYNPYTH HE MOTYT IMOJIb30BATHCS OJMHAKOBBIMU TIpaBaMu
HACJICIOBaHMSI C JICTHMHU, €CJIA TOJIBKO HACJECIONATENb HE MPUMET Mep
JUIE 00ECIICUCHUsT ONPEACICHHOTO BapHaHTa PACIPEICIICHUS aKTUBOB
[2,c. 71].

B coorBerctBuM ¢ (ppaHIly3CKMM 3aKOHOAATEIBCTBOM O Hacie-
JIOBaHUW YaCTh UMYIIECTBA (PU3UUECKOrO JIMIIA MOXET OBITh 3ape3ep-
BHPOBaHA JJIs TIOTOMKOB, @ YaCTh MOXET OBITh CBOOOJHO pacmpezere-
Ha. DTO OTHOCUTCA K OOBEKTaM HEABHKHUMOCTH, TJ€ IETH HMECIOT
MpaBo Ha OOJBINYKD YacTh KMYIIECTBA, PaHEE MPUHAJICKABIIETO
rpaxaannny ®panrmu. [ToToMy 4TO I€TH paccMaTPUBAIOTCS KaK €CTe-
CTBCHHBIC HACJICAHUKHM COOCTBEHHOCTH; B CEMBSX C OJHHM PEOCHKOM
OH / OHa TIONYYUT TIOJIOBHHY UMYIIleCTBA. B ciiyuae AByX Jereil 3aK0OH-
Has 9aCTh UMYIIECTBA, HA KOTOPOE OHU MMEIOT MIPaBO, COCTaBJseT 2/3,
a ans tpex gmereil — 3/4 umymectBa. OCTaBIIMICS B JKUBBIX CYNPYT
MOJKET TOJIYYHTh YETBEPTh HacencTBa. OCTaBmIasCcs YacTh HMYIIIECTBA
MOKET OBITh CBOOOHO IepeiaHa B PACIIOPSHKEHHUE APYTUM HACIICIHU-
KaM (Harpumep, TaKXKe CYNpPYyry WIH OJHOMY W3 JeTed, eCiu IpuMe-
HuMO). JIroOoe yBenWueHUE 3aKOHHBIX TPaB OJHOW HJIM HECKOIbKUX
CTOPOH B OTHOIIICHUU HACIICIOBAHUS MOXET OBITH OCYIIIECTBICHO IPH
MpeIBAPUTEIHHOM ILUIAHUPOBAHUM HacienoBanus. Ecimu nerelt Her, To,
coryiacHO (PpaHITy3CKOMY 3aKOHY O HAcCJIeJIOBaHUH, MpaBa Ha HACIENO-
BaHWC WMYIIECTBA, IMPHHAUICKAINETO YMEPIIEMY, PacCIpeNesiFOTCs
MEXK]ly OCTaBIIIMMHUCS B )KUBBIX POJICTBEHHUKAMU: OTIIOM WJIM MaTE€PhiO
u OpaTom wiwm cectpoi [2, c. 72].

Ha nHepesunenToB Bo DpaHIMU TakKe paclpoCTPaHSIOTCS Ipa-
BHWJIA paclpeeieHus uMmyniecTsa. [IpaBuiio Mo yMoim4aHuio, KOTOpOe
OOBIYHO MTPUMEHSIETCS B 3TOM CJIy4ae, 3aKII0YaeTCs B TOM, YTO UMYIIe-
CTBO, IBUKUMOE WM HEIBHIKUMOE, PACIPEACISETCS B COOTBETCTBUU C
3aKOHOJIATENILCTBOM CTPaHbI MPOKUBAHUS (PU3NIECKOTO JIHIa, KOTOPO-
My TIPUHAJUICKAIO0 UMYIIECTBO BO DpaHimu. Y ciaoBUs pacipeiacicHus
TaK)Ke MOTYT ObITh YKa3aHbI B 3aBCIIAHUM [TaM XKe|.

B coorBerctBum ¢ 3akoHoM 0 HacliegoBanuu Bo OpaHnun Hesa-
BHCUMO OT YCJIOBUW 3aBElIaHUsS ONpPEACICHHAS JOJs HWMYIIECTBA
YMEpIIEro, KOTOpasi TAKKE MU3BECTHA KaK Pe3epB, JOKHA OBITh COXpa-
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HeHa Ais Jered wnu ais cynpyra (B ciydae OTCYTCTBHUSI Jereil).
B nanpHeliniem octanbHbIC aKTUBEI WIIH MUMYIIECTBO OyIyT pacmpene-
JICHBI B COOTBETCTBUU C 3aBEIIAHUEM.

UranpsHckoe 3aKOHONATEIBCTBO MpEAyCMaTpUBaeT JBa THUIIA
HACJICIHUKOB: JIMI[, KOTOPbIE€ HMEIOT MIpPaBO Ha MOJIYy4YEHUE HOJIU
HAacJelCTBA, HE3aBUCUMO OT TOT'0, YIIOMSHYTHl OHU B 3aBEIIAHUU WU
HET, U JHI], KOTOpble MOTYT CTaThb HACJCIHUKAMH, €CIM 3aBEIIaTelb
TaK xenaer. [1epBplil TUIT HACIETHUKOB OTHOCUTCS K KATETrOPUH «IIPH-
HYAUTEIBHOTO HACIEACTBA», M3BECTHOro B MTanmum kKak «3aKOHHas
HAaCIEACTBEHHOCThY». BTOpas kaTeropus Jul] UMEIOT MPaBO Ha MOTy4e-
HUE JIOJIU HACTE/CTBA B BHJIC YCTAHOBJICHHOW 3aKOHOM (DUKCHPOBAH-
HOHM JI0JIM, KaK 3TO MPEeIyCMOTPEHO 3aKOHOM: Cympyr(a) Hacienoaare-
N, €T Hacjleqonatens; BocXoisamme (MPpUMEHUMO, Korja y
HacienonaTenss He Obuto jgereil). B Wrammm mpumeHsiercs MpUHIAT
€UHCTBA HACJENOBAaHUSA, KOTOPBIM MOIpa3yMeBaeT, YTO MPOLETYpPhI
HacJIeIoBaHUs OYyAyT OCYIIECTBISTHCS B COOTBETCTBHH C TOJOXKEHHSI-
MU 3aKOHA, JICHCTBYIOIIETO B CTpaHe, FPAKIaHUHOM KOTOPOM SIBIIsIETCS
Hacienonarens [2, ¢. 73]. UranbsHckoe HACIEACTBEHHOE MPABO UMEET
CIIEIYIOIINE OCOOCHHOCTH: COBMECTHBIC 3aBElIaHus (HAIpUMeEp, Tak
Ha3bIBaeMOE «OEpIMHCKOE 3aBelIaHUe» MEXJy CYIpyraMu), a TakkKe
JIOTOBOPBI HACJIEZIOBAaHUS HEAONYCTUMBI; HACJIEACTBO aBTOMATUYECKU
HE MePEXOAUT K JIUILY, HO SBISAETCS HEOOXOAMMBIM MOJIaTh 3asBICHHUE O
MPHUHATHH; TIPAaBO Ha 00A3aTENbHYI0 4acTh ropas3no Oosiee BBIPaXeHO
[Tam xke].

B BenukoOputannu u Mpnanauu 3aK0H O Haclel0BaHUH MO3BO-
JIIeT BaM OCTaBJIATh CBOE UMYIIECTBO KOMY yroaHo. OHaKo B HEKOTO-
pPBIX CTpaHax CYyILECTBYIOT orpaHudeHus. Hampumep, B Mcnanun «3a-
KOHHBIMU OeHe(uInapaMm» SBIISIOTCS JCTH W Cynpyru. B pesymbraTe
OCTaeTcs TOJAbKO TPETh UMYILECTBA, KOTOPOE MOXKHO 3aBEINATh 110 CBO-
emy ycmotrpenuto. C 2015 r. skurenu McnaHuw, KOTOpBIC SIBJISFOTCS
rpakJaHaMu JPyroi eBpONeWCKON CTpaHbl, AOJMKHBI YETKO YKa3aThb B
CBOEM 3aBEIIAHUM, XOTAT JIM OHHU, YTOOBI IPUMEHSUIOCH 3aKOHOATENb-
CTBO O HAcJEIOBAaHUM CTpaHbl MX rpaxkaaHcTBa. Ecmu BooOmie HeT 3a-
BEIIaHMsI, aBTOMATUYECKH MPUMEHAETCS UCIaHCKOE 3aKOHOAATENbCTBO
[2, c. 74].

Hcxons u3 ananusa npasa HaciienoBaHus B Poccuiickont dene-
paumu, Opannuu, Utannu n Ucnanun, C.B. BonoOyeBa yTBepkaaer,
YTO OCHOBHBIC MOHSITHUS U MPOLEAYPHI MPUHATUS U 3aBEICHUS HACTIC-
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CTBa MOXO0XH, HO, 0€3yCIIOBHO, y Ka)JIOr0 rOCyIapcTBa €CTh CBOH OCO-
OeHHOCTH [TaM ke, c. 75].
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MHeHUS y4EeHBIX OTHOCUTENBHO MOHATHUS «ICIIOBasi PEmyTalus»
YKJIAJIBIBAIOTCS B JIBA OCHOBHBIX TOAXOA: y3KUH (OTpacieBoil) u mu-
pokwii (obOmenpaBoBoit). [IpeacraBureny oTpacieBoro moaxoaa OCHO-
BbIBatoTCs Ha nonokeHusx cr. 150 'K P®. [lenoBas penyranus — o1HO
Y3 HEMaTepUaIbHBIX OJar, TpeAcTaBiseT co0Oil OIEHKY MpodeccHo-
HaJIbHBIX Ka4ecTB KOHKpeTHoro nuua. [emoBoil pemyTarueil mMoxer
oOyaaTh JIF000W TPaKJaHWH, B TOM YHCIIC 3aHMMAIOIIUICS TPEApH-
HUMATEIbCKOH JIEATENILHOCTBI0, & TaKXKe JI00e IOPUANYECKOe JIUIIO:
KOMMepuecKkass 1 HeKOMMEpPYECKasi OpraHu3alus, ToCyJIapCTBEHHbIE U
MYHULUIIATIBHBIE MPEINPUITHS, YUpeKIeHus u Ap. Jenosas penyrta-
LUS — 3TO MOJIOKUTENbHAS OIEHKA «UCKIFOYUTEIBHO JICIOBBIX (B cde-
pe TpEenNnpUHUMATEIBCTBA) KAadecTB (DU3MYECKOr0 W IOPUIUYECKOTO
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JUNA, KOTOpas He IODKHA MPUMEHATHhCS K cdepe OTHOLICHUH, He CBsI-
3aHHBIX C MPEANPUHUMATEIHCTBOM HIIH YKOHOMHUYECKOH JeATEbHOCTBIO
cyObekTa». B maHHOM acrnekTe eMHbI B CBOSH MO3MLIUH U IPUBEPKECHBI
OTpPAacIeBOMY B3Iy Ha JCIOBYIO PEIyTalli0O B OCHOBHOM IIMBHJIH-
crel. Kak 3ameqaroT aBTOpHI, IPEACTABUTENIN OOIICTTPABOBOIO MOIX0/a
K ONpEACICHUIO NIEOBOM pernyTalul He 3aMBIKAalOTCSl Ha OTpPaciieBOH
cnequduke. Oqaako A.M. DpaeneBckuil mojaraer, 4yTo JEeN0BYIO pe-
MyTalUio CJeAyeT ONpeneiiTh KaK «OTHOCAIIYIOCS K OOIIECTBEHHO
3HaYMMOH AEATENbHOCTH JIMLA, €r0 OLEHKY OOIIeCTBOM, MHEHHE 00-
LIECTBa O KA4eCTBaX, JOCTOMHCTBAX M HENOCTaTKaX STOro JHUIa» (IHT.
no: c. 13). B yronoBHO-paBOBOW JOKTPHUHE TaKKe MPUIACPKUBAIOTCS
LIMPOKOTO B3IJIsIa Ha JENOBYIO penyTanuio: «JlemoBol pemyranueit
MOXeT 00jamath J00as KoOMMepyeckass H HeKOMMepYecKasl OpraHu3a-
LS, TOCYIApCTBEHHBIE M MyHULMIIAIBHBIE IPEATIPUSITAS, YUPEKICHUS,
a TI0/1 pernyTalyel MoHUMAaeTcs «...MPEACTABICHUE OKPYKAIOIHUX O MO-
PAJIBHBIX M JIENIOBBIX KAa4yeCTBax 4eNOBEKa, ero J00pOnopsI0YHOCTH
(c. 14). Kak cnenctBue Takoro MHOrooOpasusi ONPEACICHUN MOHSATHS
«JIenoBasi pernyTanus», B JCHCTBYIOIIEM POCCUHCKOM 3aKOHOIATENb-
CTBE OTCYTCTBYET IOpUIMYECKOE ONpENeIeHNe OHATH «IIpaBoBas 3a-
LINTA JICIOBOH permyTanumy.

YecTh — KOMIIOHEHT MOPAJIBLHOrO 00JIMKA JIMYHOCTH, OTpelieNeH-
Hasi Mepa JIYXOBHBIX, COIMAJIbHO IEHHBIX, MOJOKUTEIbHBIX KauecTB
rpaxnandHa. Yects — 3T0 J00poe MMsI U COBECTh, BEPHOCTH CBOEMY
CIIOBY U OTBETCTBEHHOCTH 32 CBOM IOCTYINKH. JJOCTOMHCTBO — 3TO UyB-
CTBO, CKJIQ/IbIBAIOILIEECS] HA OCHOBE CAMOOLIEHKH COOCTBEHHBIX KAa4yeCTB,
CIIOCOOHOCTEH, MHUPOBO33PEHUS, CBOErO IOBEIEHUs, OOIIECTBEHHOIO
3Ha4YeHUsl. ABTOPbI HE COMHEBAIOTCSl B TOM, YTO STH KauecTBa JINYHO-
CTH 4ellOBeKa MOTYT BOMTH B COCTOSHHE MpoTHBOpeuus. JlocTatouHo
pacnpocTpaHeHHas CHTyalusi — YKIOHEHHE OT ciy»k0bl B apmuu. C mo-
3ULUN OOLIECTBEHHOTO CO3HAHMA CIY)KO0a B apMHM — HPaBCTBEHHBIH
rpaXkIaHCKUN JONT, OHAKO C CYObEKTUBHOM MO3UIIUH OTAETBHON JIHY-
HOCTH 3TOM 0053aHHOCTBIO MOXKHO TIpeHeOpedsb (c. 18).

[IpeameroM mpaBOBOW 3alIMTHI ACIOBOW pPENyTAILlH SIBIISETCS
OLIGHKA pe3yJbTarta (IOCTHKEHHs) 00bEKTUBUPOBAHHOM, BHEITHEH, MO-
paJIbHO-HPaBCTBEHHOM, MpaKTHUECKH LIEHHON JeATeNbHOCTH TpakKaaH,
uX o0beAWHEHUH, TEepPUTOPHATLHBIX OOpa3oBaHH M TOCynapcTBa B
LEIOM B Pa3lMYHbIX 110 HANPaBICHHOCTH U COJEPKaHUIO OOLIECTBEH-
HBIX OTHOWIEHUsAX. [IpaBoBast 3ammTa EOBOH peryTaluu — 3TO IOpU-
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JIMYECKH 3HAauyMMasi ACSITEIbHOCTh, MMEIOIIAsl IEbI0: IMOJUIepKaHUe
penyTalnuoOHHBIX MMAapaMETPOB B aKTyaJbHOM, (PYHKIIMOHAJIBHOM COCTO-
SHUM (PaCIIMPEHUEC KOHTAKTOB, IPUBJICUCHUE HWHBECTUIMH H T.1.);
yCTpaHEHHE HAJIMYHBIX M MPOTHO3HUPYEMBIX yrpo3 peryTtanuu (co3jaa-
HHE 30HBI OE30MAaCHOCTH PeITyTalllH); IPOTUBOCHCTBUE BPEIOHOCHBIM
JNEUCTBUSAM B OTHOIICHHH PEITyTAIllMM HA dTanaxX MX aKTUBH3ALUH WU
BO300HOBJICHHS; JIONIOJHUTEIBHOE NMPHU3HAHKUE, MOATBEPKACHHE peITy-
TallMH; OMPOBEP)KEHUE BCTPEUHOM OLIEHKH pernyTaluy (COLUOIOruye-
CKHE OINpPOCHI, PSUTHHIH, CyneOHas 3ammra). ABTOPBI CUMTAIOT, YTO
NpUpPOJa MPABOBOW 3alIUTHI JICOBON PENYTALUH SBISETCS HHCTHUTYLU-
OHAJILHOM M MEKOTpPACIICBOH, U MPEAIararoT CIEAYIOLIee ONpeIeicHIe
0e10680U penymayuu — 3TO <IIOJNIOKHUTEIbHAs OOIIECTBEHHAs! OLICHKA
(YHKIIMOHAIBHOM JeecriOCOOHOCTH CyOBEKTOB IpaBa, OCHOBaHHAs Ha
IMITUPUYECKU TIOATBEPKACHHON Pe3yJIbTaTUBHOCTH, COLIMAJIbHON IICH-
HOCTH W TIOTEHIHMATBbHON 3(P(PEKTUBHOCTH IEATEIBHOCTH, MO3BOJISIO-
mas UX WHIUBHIYyaJM3HPOBATh B MHOrOOOpa3sWU COLUAIBHBIX OTHO-
menuii» (c. 34-35). CoOOTBETCTBEHHO, MpaBOBas 3alllUTa JEIOBOM
penyTanuu onpenensercs Kak 3aKpervieHHble B HOPMAaTHBHBIX MPaBO-
BBIX aKTax (OpMbI IOPUAMYECKH 3HAUYUMOW JESATEIBHOCTH CYOBEKTOB
MPAaBOOTHOILIEHUI 10 COXPAHEHUIO U (WJIM) NPUYMHOKEHUIO MOJTy4eH-
HBIX UMH paHee Pe3yJbTaToOB JEATEIbHOCTH, KOTOPBIC MOIBEPIatoTCs
WM TIO/IBEPTaIUCh KOPPEKTHPYIOIIEMY JIMOO BPEIOHOCHOMY BHEIIIHE-
My Bo3aeicTBrio (¢. 35).

OcHoBHBIE (POPMBI TIPABOBOH 3aILKUTHI JETOBOI PEITyTallii MOXK-
HO pa3leNiTh Ha BHYTPUTOCYAAapPCTBEHHBIC M MEXKIOCYIapCTBEHHBIC.
BHyTpHrocyaapcTBeHHbIE CIIOCOOBI 3aIUTHI JCTOBOM peryTaliy Kiac-
cUDUIMPYIOTCSL B 3aBUCUMOCTH OT TOrO, Ha KaKOW CTaJHU CYILECTBO-
BaHUs CyObEKTHBHOTO IpaBa MPOUCXOAUT €ro HapyIICHUE HIA CO3/1acT-
Csl OMACHOCTh HapymieHus: 1) criocoObl o0eceueH s peain3aliy mpasa
Ha JICTIOBYIO PENyTalMIo; 2) CIOCOObl BOCCTAHOBJICHHS HAPYIICHHOTO
npasa; 3) CrocoObl, HANpPABICHHBIE HAa KOMIICHCALMIO HAPYIICHHOTO
npasa. [Ipu 3TOM, 0 MHEHHIO aBTOPOB, CIIOCOOBI, OTHOCSIIHMECS K Tpe-
ThEH TPYIIE, OAHOBPEMEHHO SBISIFOTCS MEpPaMH OTBETCTBEHHOCTH H
BKJTIOYAIOT B Ce0sl BO3MEIIEHHE YOBITKOB U KOMIICHCAIIUIO Bpe/a.

CrenyomumM OCHOBaHHEM ISl KJaccu(UKAIMK CIIOCOOO0B 3allli-
TBI MOJKET CITY)KHTh XapaKTep IOPUANYECKHX MMOCICICTBUI, HACTYIHB-
IMIMX B PE3yJIbTaTe OCYLICCTBIICHUS MPABOBOM 3alUTHI: Pa3IHYarOTCs
NpPEBEHTHBHBIE (OpMBI (MIPEAYNPEKICHNE, KOHTPOIb, MHPOPMHPOBaA-
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HUE) U PENpPEeCcCUBHEIC (MEPhl IOPUAMYECKON OTBETCTBEHHOCTH). B 3a-
BHCHUMOCTH OT KOJMYECTBEHHOI'O COCTaBa HOCUTEICH peryTallii Ha3bi-
BaIOTCS CIIOCOOBI 3alUTHl HHIUBUAYAIBHON U KOJUICKTHBHOHN JIEIIOBON
perryranuu. [Ipu 3TOM OTHENEHOE MECTO 3aHMMAeT IpaBOBas 3allUTa
JIEJIOBOM pemyTaluyd PYKOBOJIUTEICH MNPEANpUATAA U OpraHu3aiui.
KoHcTpyknusi 1enoBoil penmyTanuu PyKOBOJSIIETO 3BEHA COCTUHSET
AJIEMEHTBI KaK WHIUBUAYaJIbHON PErnyTalMi KOHKPETHOTO JIOJIKHOCT-
HOTO JIUI[A, TAK U PEIyTAIMH TOYMHEHHOTO PYKOBOUTEIIO KOJIJISKTH-
Ba, T.C. pEeNyTaIlUU KOJUICKTUBHOM.

B 3aBucuMocCTH OT ONpeAeIeHHOCTH WH(POPMAIIMOHHOTO UCTOY-
HUKa yrpo3 (MOCcsATaTenbhCcTBa) PA3IMyatoT MPABOBYIO 3alIUTY OT HJICH-
TU(QUIIMPOBAHHOTO U HEUJCHTU(PHUIIMPOBAHHOTO UCTOYHHUKA.

B mMoHorpaduu ananmusupyercs cyaeOHas MpaKTUKA 3alUTHI Je-
JIOBOH peryTaluu B cIy4ae, eCliM BiaJeliel] HHTepPHET-caiiTa pa3mera-
er uHGOpMaIUIo, MPOTUBOPEUAIYI0 3aKOHY, IMOCKOJIBKY MMEHHO OH
SIBJISICTCSI JIMIIOM, CO3JIaBIIMM COOTBETCTBYIOIINE TEXHHYECKHE YCIIO-
BHSI JUIs TIOCETHTENCH CBOEro MHTepHET-pecypea (c. 75). [Ipu aHOHUM-
HBIX TYOJMKAIMAX OTBETYMKOM BBICTYNAIOT PENAKIMsS CPEICTBA Mac-
COBOI MH(pOPMAIIMY WK €r0 YIPEIUTEb.

B coorBerctBum ¢ [IpaBunamu perucrpaliv JOMEHHBIX UMEH B
JIOMEHE .I'U aMHUHHCTPATOP JIOMEHA KaK JIUIIO0, 3aKIFOUHBIIEE JIOTOBOP
O PErucTpanyy JOMEHHOI'0 MMEHH, OCYIIECTBIISCT aIMHUHUCTPUPOBA-
HUE JIOMEHA, T.€. ONPELIIIeT MOPSI0K UCIIONb30BaHus foMeHa. OTBeT-
CTBEHHOCTh 3a COJiepKaHHe WH(OpMAIMU Ha caiiTe aJMUHUCTpaTOpa
JIOMEHa JOJDKEH HECTH BIajeiel] JOMEHa, TaK Kak (pakThueckoe uc-
MOJIL30BAHUE PECYPCOB CaiiTa HEBO3MOXKHO 03 ydJacTus B TOH WU
WHOW (popMe aMHHHCTpATOpa JAOMEHA, SBISIONICTOCS JUIIOM, CO3/aB-
MM COOTBETCTBYIOIINE TEXHUYCCKUE YCIOBUS JUISI IIOCETHTENICH CBOE-
ro uHTepHeT-pecypcea. (c. 76).

B mMoHorpaguu npuBoasTCS U MHBIC OCHOBAHUS KJIACCHU(UKAIITU
CIOCOOOB 3aIIMTHI ACIOBOI pEeryTalny.

B pabote mokazana cyneOHas MpaKkTUKa HE TOJIBKO POCCUHCKUX
CcyZ0B, HO U EBporelickoro cyna no npaBam 4ejoBeka. Tak, B mocra-
noenenun ECITY mo meny «@emuenko (Fedchenko) mportue Poccuii-
ckoit denepammm» ot 11 despans 2010 r. yka3aHo, 4TO B OTHOLICHHH
rOCYJITaPCTBEHHBIX CIYXAIlUX, JICHCTBYIOIIUX B O(QUIMAIHLHOM Kade-
CTBE, PAMKH JIOIMYCTHMOM KPUTUKHU IIHUPE, YeM B OTHOIICHUU YaCTHBIX
muil. [ocymapcTBEHHBIE CiyXKalllie, HaXOMSIIMECs MPU UCHOTHCHUU
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00s13aHHOCTEH, OANAAAIOT 1MoJ OoJiee IMUPOKUE MPENETbl AOMYCTUMON
KPHUTHUKH, YeM YacTHbIe una (c. 102).

VY4uuTeIBas TaKKe, YTO PeUIeHHE O MOpOoYalleM XapaKTepe cBere-
HUH U O JIEKCHYECKOM 3HAYEHHH TeX WJIM MHBIX (OPMYIMPOBOK 3aya-
CTYIO HOCHT OLICHOYHBIA XapakTep Ju00 TpeOyeT crenuanbHbIX M03Ha-
HUI B oOnacté (UIONOTMH, Tpeaaraercs Mo JellaM O 3alluTe
pelyTaluu «X04aTaliCTBOBAaTh O Ha3HAYEHWHU CyAEOHOW JTMHTBHUCTHYE-
CKOH 3KCIIEPTH3bl JHUOO MPOBOIUTH MPEABAPUTENBHOE JIMHTBUCTHYE-
CKO€ HCCIeIOBaHWE Ha CTaJuH IOArOTOBKH HMCKOBOT'O 3asBICHUS
(c. 158).

O60CcHOBaHHO AenaeTcs BBIBOA O TOM, YTO MPH PacCMOTPEHHH
WCKOB O 3aIUTEe PEeryTaluy Py pacupocTpaHeHUH HHPOPMALUK B ce-
T VIHTEpHET cylaMu B Ka4eCTBE TPEThEro JIMIa, He 3asBJIAIOLIEro ca-
MOCTOSITENIbHBIE TPEOOBAaHUSI OTHOCHTEIFHO MPEAMETa CIopa, MpHUBIIe-
KaloTCsl TeppUTOpHaibHbIe opranbl denepanbHON CIyKOBI 110 HAA30py
B cepe cBs3M, MHPOPMAIMOHHBIX TEXHOJIOTUH U MacCOBBIX KOMMYHHU-
KaIuH.

3HaunTeNIFHOE MECTO B MOHOTrpaMy OTBEACHO HCCIEIOBAHUIO
OCHOBHBIX (PAaKTOPOB, CHIDKAIOMIUX 3P PEKTUBHOCTh NPABOBOM 3allUTHI
JIeTIOBOH peryTalui B COBpeMeHHOH Poccuu, U myTeli MOBBIIICHUS ee
addexrurocTH (c. 159-183).
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